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CASES ARGUED AND DETERMINED 


IN THE 


Supreme Gourt of Georgia, 


AT ATLANTA. 


SEPTEMBER TERM, 1883. 


Present—JAMES JACKSON, ... . . . CnHrEeFr JUSTICE. 
SAMUELHALL,. ... . . . AssocraATE ‘“ 
.M. H. BLANDFORD, .... . = bs 


BRANTLEY, administratrix, vs. GREER, guardian. 


1. Unless a judgment is void, an affidavit of illegality is not the 
proper mode of setting it aside. If the defects alleged to exist in 
a judgment or decree amount only to irregularities, they should 
be corrected by a motion for that purpose made in the court which 
rendered it. 

2. Where a proceeding originates in the court of ordinary, and calls 
upon executors and administrators to account, a citation is all the 
pleading that is necessary; and it would seem that this proceed- 
ing is a substitute for a bill to account and settle in equity, as 
that court has, by express enactment, concurrent jurisdiction for 
the purpose. 

3. The complaint that the decree in this case is indefinite and uncer- 
tain is not well founded. It is clear and definite as to all its ma- 
terial parts; indeed it is redundant. 

(a.) A judge who happens to be related within the fourth degree to 
an auditor, is not disqualified from awarding him costs in the case. 

. This ground of disqualification is applicable alone to parties, and 
the auditor is no party to the case. 

(b.) Besides, this execution did not issue for the auditor’s costs, but 
only for the amount awarded to the plaintiff, and this question was 
neither raised in the court below, nor is it before this court 


October 3, 1883. 
v 71-2 
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CASES ARGUED AND DETERMINED 


IN THE 


Supreme Court of Georgia, 


AT ATLANTA. 


SEPTEMBER TERM, 1883. 


Present—JAMES JACKSON, ... . . . Cnrer Justice. 
SAMUELHALL,. .. .. . . Associate ‘“ 
.M. H. BLANDFORD, .... . = * 


BRANTLEY, administratrix, vs. GREER, guardian. 


1. Unless a judgment is void, an affidavit of illegality is not the 
proper mode of setting it aside. If the defects alleged to exist in 
a judgment or decree amount only to irregularities, they should 
be corrected by a motion for that purpose made in the court which 
rendered it. 

2. Where a proceeding originates in the court of ordinary, and calls 
upon executors and administrators to account, a citation is all the 
pleading that is necessary; and it would seem that this proceed- 
ing is a substitute for a bill to account and settle in equity, as 
that court has, by express enactment, concurrent jurisdiction for 
the purpose. 

3. The complaint that the decree in this case is indefinite and uncer- 
tain is not well founded. It is clear and definite as to all its ma- 
terial parts; indeed it is redundant. 

(a.) A judge who happens to be related within the fourth degree to 
an auditor, is not disqualified from awarding him costs in the case. 

. This ground of disqualification is applicable alone to parties, and 
the auditor is no party to the case. 

(b.) Besides, this execution did not issue for the auditor’s costs, but 
only for the amount awarded to the plaintiff, and this question was 
neither raised in the court below, nor is it before this court 


October 3, 1883. 
v 71-2 
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Judgments. Administrators and Executors. Judge. 
Disqualifications. Auditors. Costs. Before Judge 
ApaMms. Macon Superior Court. May Adjourned Term, 
1883. 


Greer, guardian, cited Brantley, administratrix, to 
appear before the ordinary to settle the estate ; an appeal 
was taken; the case was referred to an auditor, and on his 
report a decree was rendered. The judge presiding ren- 
dered a decree, in favor of the plaintiff against the de- 
fendant, to be levied on the property of the decedent in 
the hands of the administratrix, including certain prop- 
erty which was decreed to be among the assets of the de- 
cedent. Judge Simmons, who was presiding, being related 
to the auditor, a judge pro hac vice then took his place 
and decreed fees to the auditor, and both judges signed the 
decree. Execution issued for principal, interest and costs, 
to be levied of the goods of the intestate in the hands of 
his administratrix. An affidavit of illegality was inter- 
posed on the following grounds : 

(1.) Because there were no pleadings on which to base 
a decree. 

(2.) Because the decree rendered by the regular judge 
and the judge pro hac vice was irregular and invalid. 

(3.) Because the execution did not follow the decree 
as td the property on which the same was to be levied. 

On demurrer, the affidavit was dismissed, and defendant 


excepted. 


J. M. DuPree; E. G. Smmons, for plaintiff in error. 


J. W. Hayeoop; W. H. Fisu, by brief, for defendant. 


Hat, Justice. 


1. This affidavit of illegality, so far as it has a semblance 
of merit, is an attack upon the decree or judgment on 
which the execution in question issued. Unless the judg- 
ment is void, this is not the proper mode of setting it 
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aside. 8 Ga., 143;11 7b.,137. If the defects alleged to 
exist amount only to irregularities, they should be corrected 
by a motion for that purpose made in the court which ren- 
dered it. 51 Ga., 3823; 54 Jb., 494. 

If the defendant has had his day in court, he cannot go 
behind the judgment by an affidavit of illegality. Code, 
§3671. 

2. Where a proceeding originates in the court of ordi- 
nary, and calls upon executors and administrators to ac- 
count, a citation is all the pleading that is necessary. 
Code, §§2598, 2599. And it would seem that this proceeding 
is a substitute for a bill to account and settle in equity, 
as that court has, by express enactment, concurrent juris- 
diction forthe purpose. J6., §2600. 

3. The complaint that the decree in this instance is 
indefinite and uncertain, is not well founded. It is clear and 
definite as to all its material parts ; indeed, it is redundant 
in finding what assets are in the defendant’s hands belong- 
ing to her intestate. The amount found to be due the 
plaintiff was directed to be levied upon the effects of the 
intestate in the hands of the defendant unadministered. 
The judgment was not against the property specified in 
the decree, and the execution was properly issued against 
the goods, etc., of the intestate in the hands of the de- 
fendant to be administered, without setting forth, as was 
done in the decree, of what these goods, etc., consisted. 
All this part of the decree was rendered by the presiding 
judge. There was an auditor in the case, who was related 
to the judge within the fourth degree of affinity, and a 
judge pro hac vice was agreed upon to decree the auditor com- 
pensation for his services, which he did. These particulars 
were embodied in the same decree, and that was signed 
both by the presiding judge and the judge pro hac vice. 
The part that each took in the proceeding appears upon 
the face of the decree. This course was certainly unusual, 
and we are inclined to the opinion that the particularity 
observed was unnecessary. The compensation of the 
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auditor was a part of the necessary costs in the case. 
and the auditor was, guoad hoc, an officer of the court. 
We know of no law which disqualifies a judge, who hap. 
pens to be related within the degrees mentioned to such 
an auditor, from awarding him costs in the case. This 
ground of disqualification is applicable alone to parties, 
and the auditor is no party to the cause. Code, §205. Be- 
sides, this execution did not issue for the auditor’s cost, but 
was issued only for the amounts awarded to the plaintiff 
in the suit, and this question as to the auditor’s rights was 
not before the lower court, nor is it before this. The de- 
cree attempted to be set aside by this proceeding, so far as 
it affects the plaintiff, and so far as it is before us, was 
regularly entered up and signed by the judge of the supe- 
rior court presiding in the cause. 

The affidavit of illegality was properly iment of by 
sustaining the demurrer. 


Judgment affirmed. 


ARNETT vs. MUNNERLYN, JR., e¢ al. 


A bill charged as follows: An owner of property died intestate, leav- 
ing as his only heirs at law his widow and son; during the lifetime 
of the intestate, the son managed his father’s property, and pur- 
chased three lots, taking deeds in his own name; upon the death 
of the father, the son took possession of the whole estate, and he 
and the widow lived upon it, and she was supported out of the 
same; the son sold much of the land and personalty belonging to 
the estate of his father, including a large number of shares of 
railroad stock ; the widow died in November, 1866, leaving a will 
by which she bequeathed to complainants all her property, of 
what kind soever; this consisted in one undivided half interest in 
her husband’s estate; the son has used and appropriated ever 
since his mother’s death the whole of the rents, issues and profits 
of the lands and other property belonging to his father’s estate ; 
on December 15, 1857, the son made a mortgage covering all the 
lands belonging to his father’s estate not before sold or disposed 
of by him, together with the three lots to which he had taken title ; 
the mortgagee is proceeding to condemn the land: 

Held, 1st, That it has been decided by this court that ‘‘where a ten- 
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ant in common has mortgaged the entire estate, and said mort- 
gage has been foreclosed, a court of equity has jurisdiction to en- 
join levy and sale until after partition, especially where the mort- 
gagor is insolvent. A claim against the co-tenant for profits aris- 
ing from the exclusive use of the estate will form a part of the 
decree for partition and account, and will take precedence of the 
mortgage made by him.’’ This decision is res adjudicata, and will 
not now be disturbed. . 

. The lands purchased by the son in the lifetime of his father are 
subject to the mortgage 'ien in preference to any claim which 
complainants may have for profits arising from the sole and sepa- 
rate use of the property by the son; and the mortgagee may pro- 
ceed therefor. 

. The property left by the intestate father should be partitioned, 
giving one half to the son and one half to the legatees under the 
will of the widow. 

. The amount of money received by the son for the sale of any lands 
or other property which belonged to his father’s estate, and the 
interest thereon, together with the railroad stock, should be ascer- 
tained ; and complainants are entitled to a decree against the son 
for one half of the gross sum so ascertained. 

. It should be ascertained what rents and net profits the son received 
from the property, while he was in the exclusive use and control 
thereof, from and including the year 1866, and since the death of 
the widow, and one half the sum so found should be decreed to 
the complainants. 

. The sums so decreed to complainants should constitute a lien su- 
perior to the lien of the mortgage upon the lands and property 
partitioned and set apart to the son. 

. There was no error in granting a new trial. 

September 25, 1883. 


Wills. Estates. Tenants in Common. Liens. Mort- 
gages. Before Judge Hansett. Decatur Superior Court. 
May Term, 1883. 


Reported in the decision. 


R. F. Lyon; O. G. Guruey, for plaintiff in error. 


McGrt & O'NEAL; C. G. CampBeEtt; J. C. Rutuer- 
FoRD, for defendants. 


BLANDFORD, Justice. 
The children of Charles J. Munnerlyn bring their bill 
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to enjoin Felix G. Arnett from selling certain lands under 
a mortgage deed made by Charles J. Munnerlyn to said 
Arnett to these lands, which they allege belonged to their 
grandfather, C. J. Munnerlyn, Sr., at the time of his death. 
The facts in the case show that C. J. Munnerlyn, Sr., died 
intestate, leaving as his only heirs at law C. J. Munner- 
lyn, one of the defendants, and Hannah Munnerlyn, his 
widow. That in the lifetime of said intestate, C. J. Mun- 
nerlyn, one of the defendants, who managed his father’s 
property, purchased three lots of land, 262, 263 and 264, 
known as the Lewis place, and that deeds of conveyance 
were taken to him for said lands; that upon the death of 
C. J. Munnerlyn, Sr., the intestate, C. J. Munnerlyn, Jr., 
took possession of his whole estate; he and his mother, 
Hannah, lived on the same, and she was supported out of 
the same; that said C. J. Munnerlyn, the defendant, dur- 
ing the lifetime of his mother, Hannah, sold much of the 
land and personal property belonging to the estate of his 
father, also a large number of shares of railroad stock. 
That Hannah Munnerlyn died in November, 1866, leaving 
her last will and testament, by which she bequeathed to 
the complainants in this bill all of her property of what 
kind soever, which consisted in one undivided half interest 
in her husband’s estate; that said C. J. Munnerlyn, the 
defendant, has had, used and appropriated to his own use 
ever since his mother’s death the whole‘of the rents, issues 
and profits of the lands and other property belonging to 
his father’s estate. And it appears from the allegations 
in complainant’s bill on the 15th day of December, 1867, 
said defendant, Munnerlyn, conveyed by mortgage deed 
to Felix G. Arnett all of the lands belonging to his fath- 
er’s estate not before sold and disposed of by him, together 
with the three lots known as the Lewis place, to secure 
the payment of a promissory note for the sum of six thou- 
sand two hundred and fifty dollars, due one day after date. 

The case coming on for a hearing, the same was sub- 
mitted to the jury upon certain issues of fact, and the jury 
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returned a verdict on some of the issues submitted. The 
complainants moved for a new trial on various grounds; 
the court granted the same, and defendant, Arnett, ex- 
cepted. 

When this case was before this court at the July term, 
1876, 57 Ga., 32, it was decided then that, “ where a ten- 
ant incommon has mortgaged the entire estate, and such 
mortgage has been foreclosed, a court of equity has juris- 
diction to enjoin levy and sale until after partition, 
especially where the mortgagor is insolvent. A claim 
against the co-tenant for profits arising from the exclusive 
use of the estate, will form a part of the decree for parti- 
tion and account, and will take precedence of the mort- 
gage made by him.” This ruling and decision is res adju- 
dicata, and will not now be disturbed, and the decision 
now made will conform thereto. And taking the rule 
thus laid duwn, what decree should be rendered in this 
case ? 

First. The lands known as the Lewis place, yompris- 
ing lots 262, 263 and 264, purchased by defendant Mun- 
nerlyn in his father’s lifetime, are subject to the lien 
of Arnett’s mortgage, in preference to any claim which 
complainants may have for profits arising from the sole 
and separate use of the property by Munerlyn, the de- 
fendant. Arnett’s mortgage should be allowed to proceed 
against said lands, known as the Lewis place ; and injunction 
dissolved for this purpose. 

Second. The property left by Munnerlyn, the intestate, 
should be partitioned, one half to Munnnerlyn, the defend- 
ant, and the other half to the complainants, as legatees 
under the will of Hannah Munnerlyn. 

Third. The amount of money received by C. J. Munner- 
lyn, Jr., for the sale of any lands and other property which 
belonged to bis father’s estate, and the interest thereon, 
together with railroad stock, should be ascertained; one 
half of which gross sum the complainants are entitled to a 
decree therefor against said C. J. Munnerlyn. 
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Fourth. It should be further found and ascertained what 
rents and net profits said C. J. Munnerlyn, the defendant, 
received from said property, while he was in the exclusive 
use and control of the same, from and including the year 
1866, and since the death of his mother. One-half of such 
sum so found and ascertained should be decreed to the 
complainants. 

And the sums so decreed to the complainants should 
constitute a lien superior to the lien of the mortgage of 
Arnett upon the lands and property partitioned and set 
apart to said C. J. Munnerlyn, the defendant. 

A decree rendered according to the rule above indicated 
would settle this case in accordance with the decision be- 
fore rendered by this court. . 

There is no error in granting the new trial in this case. 

Judgment affirmed. 


PRITCHARD vs. CoMER & CoMPANY. 


A farmer, desiring an advance, applied to a firm, who agreed to let 
him have it if he would secure the note therefor by a mortgage on 
his mules and farming implements, and would also get his son to 
indorse the note and secure the indorsement by a mortgage. It 
was further agreed that the debtor should send to the factors his 
crop when made. The note was indorsed and given, the mort- 
gages delivered, and the advance made. During the year, the 
factors made other unsecured advances to the debtor. He deliv- 
ered his crop to them, which they sold; by agreement, he also de- 
livered to them the mortgaged mules, which were likewise sold; 
the money thus raised was applied by the factors to the payment 
of the unsecured claims, and they proceeded to collect the entire 
secured advance : 

Held, that the intention of the parties was that the proceeds of the 
mortgaged mules should be applied to the note, and this was 
equivalent to a direction as to the application of the fund. 

(a.) Whether the proceeds of the crop should be applied to the pay- 
mentof the indorsed note depends upon the intention of the par- 
ties at the time the contract was made; and that was a question 
for the jury. 

January 8, 1884. 
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Appropriation of Payments. Contracts. Mortgages. 
Debtor and Creditor. Before Judge Apams. Chatham 
Superior Court. June Term, 1883. 


Reported in the decision. 


Henry R. Jackson; J. L. Wuatitry; R. R. Ricwarps, 
for plaintiff in error. 


DenMArRK & ApDAMs, for defendants. 


BLANDFORD, Justice. 


This is a proceeding to foreclose a mortgage on the part 
of defendants in error against the plaintiff in error. The 
defence relied on was payment and a discharge from the 
note which the mortgage was given to secure. After the 
evidence had been submitted by the parties, the court in- 


structed the jury to find for the plaintiffs. These instruc- 
tions by the court are excepted to, and error is as- 
signed thereon. There are other rulings excepted to, but 
in the view we take of this case, it tsb be necessary to no- 
tice this assignment alone. 

The testimony shows that William R. Pritchard wished 
to procure from Comer & Co. an advance of fifteen hun- 
dred dollars to enable him to make a crop. Comer & Co. 
agreed to make the advance, provided W. R. Pritchard 
would secure the note for the advance by a mortgage on 
his mules and farming implements, and get his son, E. 
D. Pritchard, to indorse the note and secure his indorse- 
ment by a mortgage on his, E. D. Pritchard’s, property ; 
and it was further agreed that W. R. Pritchard should send 
Comer & Co. the crop when made. The note was given 
and indorsed by E. D. Pritchard, and the mortgages exe- 
cuted as stipulated for, and the advance of fifteen hundred 
dollars made by Comer & Co. to W. R. Pritchard. Dur- 
ing the year, Comer & Co. made further advances to W. 
R. Pritchard, which were not secured. W. R. Pritchard 
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shipped the crop to Comer & Co., which was sold for six 
hundred and ten dollars. By agreement, the mules mort- 
gaged by W. R. Pritchard were sold for two hundred and 
forty-nine dollars, and the money turned over to Comer & 
Co. Comer & Co. applied the money thus raised by them 
to the unsecured advances made by them to W. R. Pritch- 
ard, and thus left the fifteen hundred dollar note upon 
which E. D. Pritchard, the plaintiff in error, is indorser, 
wholly unpaid. 

We are quite agreed that, as to the money received by 
Comer & Co. from the sale of the mules mortgaged by W. 
R. Pritchard to secure the fifteen hundred dollar note, upon 
which E. D. Pritchard is indorser, the same should be ap- 
plied upon that note. There can be no doubt but, from 
the very nature of the transaction itself, that such was the 
intention of the parties when the contract was made, 
and this is equivalent to a direction of the application of 
the money by the Pritchards. To hold otherwise, would 
operate as a fraud upon E. D. Pritchard, the indorser, as 
he made this indorsement with full knowledge that his 
principal, W. R. Pritchard, had made the mortgage to se- 
cure the payment of the fifteen hundred dollar note upon 
which he gave his indorsement. 

Whether the proceeds of the crop sold by Comer & Co., 
belonging to W. R. Pritchard, should be applied as a pay- 
ment on the fifteen hundred dollar note, is a question to 
be submitted to the jury, and if they should find that such 
was the intention of the parties at the time the contract 
was made, whether any other direction was given or not, 
then the application should be made of the fund to this 
debt, and not to the unsecured advances made by Comer 
& Co. 

There were sufficient facts submitted by the plaintiff in 
error to have authorized the jury to have passed upon this 
question. It follows, therefore, that the instructions given 
to the jury by the court were wrong; and the judgment 
is reversed for these reasons. 

Judgment reversed. 
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HocustaDTER BrotHers vs. HARRISON ef ai. 


[In this case Hall, Justice, being disqualified, Judge Adams, of the Eastern Cir- 
cuit, was appointed to preside in his stead. The case was argued at the last term, 
and the decision reserved to the present term, when it was decided by Jackson, 
Chief Justice, and Adams, Judge.] 


A claim to property levied on under final process of a state court is 
not removable to the United States court. The claim is but an inci- 
dent of the main proceeding, and cannot be detached from it. But 
where a claim is filed to property levied on under attachment, and 
the attachment is removed, on the ground that the plaintiffs are 
citizens of a different state from defendants, and the claimant is 
a citizen of the same state as the defendants, the claim should be 
removed with the attachment, on petition therefor. 

February 9, 1884. 


Removal of Causes. United States Courts. Attach- 
ment. Claim. Before Judge Stmmons. Macon Superior 
Court. June Term, 1882. 


Reported in the decision. 


N. A. Smirn; J. H. Hatt, for plaintiffs in error. 


No appearance for defendants. 


Apams, Judge. 


An attachment, under the “fraudulent debtors’ act,” was 
issued in favor of Hochstalter Brothers, as plaintiffs, 
against Hill & Shumate, as defendants, returnable to the 
June term, 1882, of the superior court of Macon county. 
This attachment was executed by levy on a stock of goods, 
by service of garnishment summons, and by levy on real 
estate. To the levy on the stock of goods J. M. Harrison 
interposed a claim. The defendants, Hill & Shumate, 
filed their motion to dissolve said attachment, upon which 
a rule nisi was granted, and also their traverse, denying 
the truth of the grounds of said attachment. The plaintiffs 
gave notice that they would ask for a general judgment 
against the defendants, and at said June term filed their 
declaration in attachment, the claim and all the proceed- 
ings being returnable to said June term. 
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At said term, plaintiffs filed two petitions for the removal 
of said cause to the circuit court of the United States, al- 
leging that they were citizens of the state of New York, 
and that the defendants and the claimant were all citizens 
of Georgia. In one petition they asked for the removal 
of the attachment proceedings against Hill & Shumate; 
in the other they asked for the removal of all the proceed- 
ings, including the claim of Harrison. The court below 
granted the former motion, and allowed the removal of the 
attachment against Hill & Shumate only, and denied the 
latter motion, refusing to remove the claim of Harrison. 
To the decision refusing to remove said claim, the plaintiffs 
excepted, and this exception presents the only question 
here made. 

A claim to property, levied on under final process of a 
state court, is not removable. The claim is but an incident 
of the main proceeding, ande annot be detached from it. 
63 Ga., 446, Besser vs. Munford, adm’r; 59 Ga., 512, Har- 
vison vs. Shorter ; 16 Wall.,190, Bank vs. Turnbull & Co. 

Where, however, a claim is filed to property levied on 
under attachment, and the attachment is removed, and 
the claimant is a resident of the same state as the defend- 
ants, the claim should be removed with the attachment. 

Judgment reversed. 


WESTERN AND ATLANTIC RatLroapD vs. WILSoN, by next 
friend. 


(Jackson, Chief Justice, being disqualified, Judge Hansell, of the Southern Circuit, 
was appointed to preside in his stead.] 


The law as to diligence and negligence was correctly given in charge, 
and the question was one exclusively for the jury. They had the 
right to weigh all the facts, to consider the youth of the injured 
party, the circumstances surrounding him and urg ng his return to 
his home with his young companions on the train where the injury 
occurred, the short time allowed for decision and action, and the 
invitation given by an employé of the road, dressed in its uniform, 
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and who, though humble, was in this action the representative of 
the company, and one for whose action it was responsible ; and there 
is no reason to overrule their finding. 


September 11, 1883. 


Railroads. Damages. Negligence. Before Judge Farn. 
Cobb Superior Court. November Term, 1882. 


Reported in the decision. 


W. J. Winn; Puritiies & Sessions, for plaintiffs in 
error. 


er Kine; J. H. Lumpxin; G. F. Goser, for 
defendant. 


HANSELL, Judge. 


Plaintiff in the original action was a minor, resident in 
Atlanta, who went with two young friends to spend a day 
in Marietta and return on an evening train. While at 
supper at the house of a relative he heard the whistle 
blow, and starting with valise and umbrella in hand, went 
hurriedly down a street leading to the railway track, it 
being the shortest route to the depot. As he reached the 
track, he saw the train on which he was to return mov- 
ing on almost in front of him. His evidence is that he 
was “dazed” at the sight, and stopped for the moment 
on the roadside, but just then a person in the uniform of 
the railroad company, and who he thought was the con- 
ductor, but who was a brakeman, standing on the platform 
of a car, beckoned to Wilson to come on. He did 
so, and the brakeman took his valise and tried to as- 
sist him to get on the car, but failing in this, called to Wil- 
son to catch the next railing. Wilson tried to do so, but 
it was too late, and he tried to catch the railing of the 
rear platform of the same car, but as the train was mov- 
ing at the rate of twelve to fifteen miles an hour, he failed 
in this attempt, and his feet striking a brake-bar, he was 
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thrown on his back, with one leg caught under the wheel 
and crushed so that it had to be amputated that night. 
In his evidence he states that he would not have attempted 
to get on but for the invitation of the brakeman. Wil- 
son was at the time fifteen years old. 

The jury found for plaintiff $4,500 damage. Plaintiff in 
error brings the case here, assigning no error in the charge 
the court, but claiming that the verdict was against of 
law and the evidence; and the only question is, was 
there evidence sufficient to sustain their finding. The 
verdict of the jury seems to have been based upon section 
3034 of the Code, as they diminished the damages consid- 
erably below the amount in evidence, and they probably 
held both parties at fault. The law as to diligence and 
negligence was correctly given in charge, and the ques- 
tion was one exclusively for the jury. They had the right 
to weigh all the facts, to consider the youth of the injured 
party, the circumstances surrounding him and urging his 
return to his home on that train with his young compan- 
ions, the short time allowed for decision and action, and 
the invitation, given probably in great kindness, but a 
great mistake in judgment, by an employé of the road, 
dressed in its uniform, and who, though humble in posi 
tion, was inthis action the representative of the company, 
and one for whose action it is responsible; and we see no 
reason to overrule the conclusion at which the jury unan 
imously arrived upon a matter strictly within their prov 
ince. Let the judgment be affirmed. 

Judgment affirmed. 


SAVANNAH, FLORIDA AND WESTERN Rartiway vs. Morton 
et al. 


1. Where a bill was filed to enjoin the collection, by the tax collector 
and sheriff, of certain fi. fas. issued against a railroad for state 
and county taxes, on the ground that they were illegal and that 
the legal taxes had been returned and paid to the comptroller 
general, and upon the hearing of the application for injunction, it 
was shown that compuainant’s solicitors had written to the comp- 
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troller general for certified copies of the tax returns, and in 
reply had received a letter, dated two days before the hearing, in 
which the comptroller general stated that he had written to the 
tax collector to recall the fi. fas. sought to be enjoined and to stop 
any further proceeding, and to notify complainant’s solicitors, on 
such a showing the hearing should have been postponed and time 
allowed to obtain the depositions of the comptroller and tax col- 
lector. 

. The act of 1874 is exhaustive as to the method of collecting state 
taxes on railroad property and of having the same returned with 
a view to the laying of taxes by the comptroller general. Hence 
the return should specify the several sorts of property, so that the 
kind appurtenant and necessary to the company for railroad pur- 
poses should bear only the rate of taxation fixed by the charter, 
and other property, not so appurtenant and necessary, should be 
taxed as that of all other persons ; the entire state tax being levied 
by the comptroller general. 

.) In the present case, the tax having been illegally imposed, and 
being illegally in process of collection by the tax collector of the 
county, an injunction should have been granted. 

. No machinery being provided for the return of the property of a 
railroad not necessary to its franchise, for the purpose of county 
taxation, and it being a question admitting of doubt whether 
the legislature intended for it to return and pay county tax at all, 
it would be inequitable to exact a double tax for laches in not 
making such returns and payment. 

. The object of the act of 1874 was to make more searching and 
sweeping provisions in respect to the taxation of railroads by the 
state, and to compel more full and specific returns ; it was not the 
intention of that act to exempt such property of railroad companies 
from taxation as was previously subject thereto; such as town lots 
laid off for sale. 

(a.) Even if a remedy has not been specifically provided for the 
county, ifa railroad seeks to enjoin the collection of an excessive 
amount of tax, will not equity require that it pay a just and proper 
amount? Que#re. 

(b.) Further trouble is obviated by the act of 1882 (Acts 1882-3, p. 
39). 


January 8, 1884. 


Equity. Injunction. Railroads. Taxes. Continuance. 
Counties. Before Judge MersHon. Ware County. At 
Chambers. May 9, 1883. 


Reported in the decision. 
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CuisoLm & Erwin, for plaintiff in error. 


J.C. McDonatp; Harris & Smiru, for defendant. 
Jackson, Chief Justice. 


The Savannah, Florida and Western Railway Company 
filed its bill in Ware superior court March 5th, 1883, 
against Morton, tax collector, e¢ al., setting forth therein 
that the sheriff had levied an execution for state and coun- 
ty taxes for the year 1882, upon certain of its property in 
Ware county; that, under the acts of the legislature, said 
company was required to return all of its property for 
taxation to the comptroller general, and to pay taxes on 
the same to him ; that returns as required by law were made 
by the company to the ccmptroller general, covering all 
of its property, including the property on which the so- 
called tax sought to be enjoined was assessed, for the year 
1882; and that taxes due on all the company’s property, 
including the property on which the so-called tax was as- 
sessed, were paid to the comptroller general; that the 
company, under its charter and the charter of the Atlantic 
and Gulf Railroad Company—the rights, privileges and im- 
munities of which the Savannah, Florida and Western 
Railway Company possessed—was subject only to a limited 
taxation; that, although this limited taxation was subject 
to repeal by the legislature, it had never been repealed, so 
far as cities and counties were concerned; that the tax 
act of 1874 had made the property of railway companies 
subject to taxation by the state, and the state only; that 
the so-called taxes for which executions had been levied 
by the sheriff of Ware county were assessed without 
authority of law; that a cloud would be cast on the com- 
pany’s title to the property levied on if it was sold by the 
sheriff under the so called tax execution sought to be en- 
joined, and that irreparable injury would be done if a 
restraining order was not granted. 

Injunction was prayed against said tax collector and 
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sheriff. Judge Mershon, of the Brunswick circuit, sane- 
tioned the bill, and granted a restraining order, returnable 
at Waycross on the first Monday in April. The bill was 
verified by the affidavit of the vice president of the com- 
pany. 

The defendants filed an answer and plea, in which they 
set up that the executions sought to be enjoined were issued 
for state and county taxes due by the company on property 
in Ware county, real estate laid off by the company into 
town lots and held forsale by the company to employés of 
the company, and to others who would build upon the 
same, and was not property used by the company for pur- 
poses connected with the prime object of the incorpora- 
tion, to-wit, the building and maintaining of a railroad. 

The hearing of the motion for injunction was continued, 
and came on to be heard at Brunswick on May 9th, 1883. 
Complainant’s solicitors, before the motion was heard, 
showed to Judge Mershon a letter received from the comp- 
troller general of the state of Georgia on May 7th, stating 
that he, the comptroller general, had written to the tax 
collector of Ware county to recall the fi. fa. sought to be 
enjoined, and to stop any further proceedings in the case, 
and to notify Chisholm & Erwin accordingly. Com- 
plainant’s solicitor stated in his place that this letter was 
in reply to one written by Chisholm & Erwin, complain- 
ant’s solicitors, to the comptroller general, on May 8, 1883, 
for a certified copy of the complainant’s tax returns for the 
year 1882, which he, complainant’s solicitor, desired to use 
on the hearing of the motion for injunction. Complainant 
thereupon made a motion that Judge Mershon should 
grant an order refusing to hear the motion for injunction, 
on the ground that the comptroller general, by the action 
indicated in said letter, had obviated the necessity of hear- 
ing the motion for injunction. The judge refused to grant 
such an order. The complainant thereupon moved that 
the hearing of the motion be postponed until the tax col- 
lector of Ware county could be heard from, which motion 

v 71--3 
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said judge refused to grant, and announced that he would 
proceed to hear the motion, or dismiss the bill. 

The hearing of the motion for injunction then proceeded 
on billand answer. After argument heard, said judge re- 
fused the motion for injunction. Within the time limited 
by law, the complainant tendered its bill of exceptions, 
assigning as error: 

(1.) The refusal of Judge Mershon to grant an order re- 
fusing to hear the motion for injunction, on the ground 
that the comptroller general, by the action indicated in 
his said letter, had obviated the necessity of hearing mo- 
tion for injunction. 

(2.) In not granting a postponement of the hearing of 
the motion for injunction. 

(3.) In refusing to grant the injunction as prayed in the 
bill. 

1. We think it quite clear that the judge of the superior 
court, exercising chancery powers, siuuld have postponed 
the hearing of the application for this injunction until the 
comptroller general’s and the tax collector’s depositions 
could have been procured by the complainant. If the 
state had been paid its tax legally due, and the comptroller 
general had received it from the company for this prop- 
erty, returned to that officer under the act of 1874, surely 
equity would not permit the subordinate officer, the tax 
collector, to force it out of the complainant again, and 
that in the shape of adouble tax. From what appears of 
record, we think that this had been done, payment made 
to the state, the tax satisfied, and surely it should not be 
again imposed with the penalty of a double tax. 

2. We think that the act of 1874 is exhaustive of the 
mode of collecting state taxes on railroad property and of 
having the same returned, with the view of laying by the 
comptroller general such a tax as should be laid on every 
kind of railroad property, and hence the return to the 
comptroller, as it was required by the company, should 
specify the several sorts of property, so that the kind ap- 
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purtenant and necessary to the company for railroad pur- 
poses should bear only the rate of taxation fixed by char- 
ter, and that not so appurtenant and necessary, but out- 
side of that so used by the company, like the lots for sale 
under consideration here, such property of the corporation 
should. be taxed as that of all other persons—all to be 
levied, so far as state taxes are concerned, by the comp- 
troller general. 

So that, even ifthe state tax had not been paid, the mode 
for its return and collection, under the act of 1874, had not 
been followed in this case; and therefore it was illegally 
imposed and was being illegally collected by the tax col- 
lector of the county. And therefore the injunction should 
have been granted as to the state’s part of the tax, whether 
it had been returned or not to the comptroller general 
and pail to him. This will become more apparent when 
it is considered that the act of 1874 authorizes a treble 
tax to be imposed by the comptroller, on failure of the 
company to return any property. 

3. It is clear, too, that the imposition of a double tax, 
so far as the county tax is concerned, was hardly equitable, 
inasmuch as the company might well hesitate how and 
where to make feturn of it for county tax. No machinery 
is provided for the return of such property for county 
taxes, by the act of 1874, and the company, such being the 
case, might well doubt whether the general assembly in- 
tended it to return and pay county tax at all, and certainly 
might be greatly at a loss to know how to make return of 
it. Therefore, to double tax the company as penalty for 
laches and violation of law in not making returns of the 
property for county tax, when no exact mode is pointed 
out, would be highly unjust and inequitable. So that we 
conclude that the injunction should have been granted on 
the whole case until a full hearing on all the issues could 
have been had. 

4, Inasmuch, however, as the scope of the act of 1874 
was confined to the matter of the return and collection of 
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state taxes, and the act does not embrace at all county 
taxes, is it therefore logical to conclude that county taxa- 
tion was abolished by the act of 1874in respect to property 
taxable by the counties before its passage, property wholly 
disconnected with the running of the roads and the exer- 
cise of their franchise? Was it not the intent of the act 
of 1874 to make more searching and sweeping provisions 
in respect to railroad taxation; to compel more specific 
returns; to force them to make particular return of all 
their property of all sorts, with full description of the 
character of every sort, so that the legal taxes might be 
laid on each kind; and can it be that a remedial statute, 
designed more rigidly to make these corporations return 
_all their property, under the heavier penalty of treble in- 
stead of double tax, if not done, was intended to exempt 
the property always taxable by counties from all pay- 
ment of county taxes Moreover, when one goes into 
equity to procure its interposition to restrain the strong 
arm of the collecting officer of the county from pressing 
the collection of taxes, ought not such an one be required 
to do equity? And is it not equitable, if the tax be really 
and rightfully due to the county, if the act has not clearly 
exempted what was taxable by the county before, to 
require of a complainant seeking relief in equity to pay, 
not double tax, but a just and equitable tax on its prop- 
erty not part of or embraced within its franchise, but 
held as the property of all other persons is held, and 
rightfully liable to bear its just proportion of taxes of the 
-county? And if the general assembly has not provided a 
remedy for this right of the county, will not equity pro- 
vide it, when the complainant seeks its forum and asks its 
interposition and relief? Can it be true that town lots laid 
of forsale by a railroad company are exempt from county 
taxation or ever were exempt ? 
These are questions which will be before the court be- 
low on the hearing of this case, unless, as intimated, the 
company may itself be willing to adjust the county tax, 
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and the parties settle the dispute to their mutual satisfac- 
tion. 

What we now decide is, that the injunction should have 
been granted until the hearing, that all these issues might 
then be regularly determined on the trial in open court, 
unless settled. That courts will interfere to stop illegal 
state taxation, see 59 Ga., 805, and other cases following. 
That the interference by the courts with corporations, 
such as municipalities and counties, never was prohibited, 
see 27 Ga., 357 and following cases. 

How far this court has gone on the subject of municipal 
and county taxation of railroad property since the act of 
1874, see City of Albany vs. Savannah, Florida and 
Western Railroad Co., and County of Houston vs. Central 
Railroad Co., this term. 

It is well that the act of the legislature at its last session 
has settled all trouble for the future on these points, and 
hereafter these questions cease to be practical. Acts of 
1882-3, p. 39. 

Judgment reversed. 


GREER, administrator, vs. BURNAM. 


. The evidence is ample to support the verdict, if the jury believed 
the testimony for one side and disbelieved the conflicting testi- 
mony of the other, which they had the right to do. 

. A debtor may elect which of two debts he wishes a fund to pay; 
if he does not so elect, the creditor may apply the fund to either 
debt. 

. An agent cannot exceed his authority, and if he gives the creditor 
notice of its extent by telling him what the principal directed him 
to say to the creditor, then outside agreements beyond the scope 
of his authority made by the agent with the creaitor, unless rati- 
fied by the principal, will not bind him. 


October 16, 1883. 


New Trial. Debtorand Creditor. Principal and Agent, 
Before Judge Summons. Houston Superior Court. April 


Term, 1883. 
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Reported in the decision. 
W. L. Grice, by brief, for plaintiff in error. 
B. M. Davis, for defendant. 


Jackson, Chief Justice. 


1. The plaintiff in error sued the defendant in error on 
a promissory note. She defended on the ground that she 
sent cotton to him to pay the note, aid with instructions 
to apply the proceeds thereto, and ti.at ne did not, but put 
the proceeds to extinguish other indebtedness. The evi- 
dence is ample to support the verdict, if the jury believed 
the agent of defendant, which they had the legal right to 
do, and disbelieved the other side, which they also had the 
legal right to do. 

2,3. We see no material error affecting the verdict in 
the charge complained of. It is to the effect that if de- 
fendant sent enough cotton to pay the note, with instruc- 
tions to plaintiff to put it on the note, but he put it on an- 
other debt, the note was paid; that if one holds two de- 
mands against a debtor, the debtor may direct the money 
applied to either, and it must be done; if she does not, the 
creditor may apply it to which he pleases; that if her 
agent who carried the cotton consented to its going the 
way the creditor wished, and she ratified it, it bound her; 
but if, after giving her instructions, he went beyond his 
authority and so agreed and she did not ratify, then she 
was not bound. 

These appear to us plain principles of law. 

First, that the debtor may elect which debt of two he 
wishes a fund to pay; if he does not, the creditor may ap- 
ply it to either. 

Secondly, that an agent cannot exceed his authority; 
and if he gives the creditor its extent, by telling him what 
the principal directed him to say to the creditor, then 
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any outside agreement, beyond the scope of his authority, 
unless ratified by the principal, made by the agent, will not 
bind the principal. 

Judgment affirmed. 


Davis & Broruer vs. BAKER, for use. 


Upon the aeceptance of a bil! of exchange, the acceptors become 
primarily liable to the payee, as makers, and the drawers second- 
arily liable, as indorsers. On non-payment, he may sue either 
or both; and that he sues the acceptors, for the use of the draw- 
ers, does not vary his right to collect; nor is it necessary that he 
should indorse the bill before suit. 


November 20, 1883. 


Contracts. Actions. Debtor and Creditor. Parties. 
Negotiable Instruments. Before Judge Branuam. Floyd 
Superior Court. March Adjourned Term, 1883. 


Suit was brought on a draft by the payee, for the use 
of the drawers, against the acceptors, and a recovery was 
had. Defendants moved for a new trial and to set aside 
the judgment, on the ground, among others, that the draw- 
ers were the substantial plaintiffs and a recovery could 
not be had in this action for their benefit, the only evi- 
dence being the draft. The motion was overruled, and 
defendants excepted. 


Unperwoop & Rowe t, for plaintiffs in error. 
Dasney & Foucue, for defendant. 


Jackson, Chief Justice. 


Suit was brought by A. E. Baker, for the use of Steiner 
& Lobman, against A. Davis & Brother, on the following 
two bills of exchange: 
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‘*On the seventh of March, 1882, pay to the order of A. E. Baker, 
cashier, two hundred and twenty-four dollars and fifty-two cents, 
payable at Commercial Bank, Selma, Ala., with exchange, for value 


re.eived, and charge the same to account of 
Srerner & LOBMAN. 


To A. Davis & Bro , Rome, Ga.’’ 

The other was similar, except due on the 7th of April, 
1882. Both were dated Pine Apple, July 20th, 1881, and 
accepted by A. Davis & Bro. 

The sole question made is, can A. E. Baker maintain 
this action ? 

Why not? He is the payee; for the bills are payable 
to his order, which is the same thing as payable to himself. 
The plaintiff in error contends that he must indorse the 
bills before they can be sued; but it is quite difficult to 
see how his indorsement can pass the legal title so as to 
authorize another to sue, when he had no title to sue him- 
self. The defendants as acceptors became primarily liable 
as makers to pay to him, and the drawers secondarily lia- 
ble as indorsers to pay him. He can sue both or either. 
He chooses to sue the acceptors. That he does so for the 
use of the drawers does not vary his right to collect the 
papers. The obligation is to pay him, made by the accept- 
ors, and it does not concern them what he does with the 
money. If the acceptors had any defence against the 
usees, of course they might set it up, but none is made. 
Title to sue is the only point; and as the legal title is in 
the plaintiff, he can sue and recover. 1 Wheaton’s Sel. 
340, 366, 401, note 1; 5 East., 476; 10 Pick.,122; 25 Ga., 
400; 26 Jb.,395; 5 Jb., 239; 62 Jb., 187; 60 LZb., 623; 
56 Lb., 88; 52 Lb. 1380; 1 Lb, 275, 306; 67 Ld., 661; 
Cede, §2789. 

Judgment affirmed. 
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WHEATON vs. ANSLEY. 


. Where an agent of a guanocompany had collected money for them, 
and failed to return it, and another agent of the company de- 
manded the amount, and threatened a prosecution unless it was 
secured, and a mortgage was given to secure the amount: 

Held, that if the mortgage was given to settle or suppress the crimi- 
nal prosecution, it could not be collected. If given, not for such 
purpose, but to secure what the defaulting agent owed his princi- 
pal, it could be collected. 

. When a plea is amended in substance, a party who is surprised 
thereby may continue the case and charge the continuance to the 
other party who made the amendment. Ordinarily the filing of an 
amendment at the trial term would not prejudice the plaintiff's 
case, but under the special facts of this case, the date of filing the 
amendment might be considered by the jury. 

September 25, 1883. 


Contracts. Debtor and Creditor. Charge of Court. 
Practice in Superior Court. Before Judge Roney. Lee 
Superior Court. March Term, 1883. 


Wheaton proceeded to foreclose a mortgage against 
Ansley at the March Term, 1882, of Lee superior court. 
The defendant pleaded the general issue. The case came 
on for trial at the March term, 1883, and defendant amended 
his plea by alleging, in brief, as follows: Defendant was 
the agent of plaintiff to sell guano; he charged defendant 
with having collected and appropriated to his own use the 
amount stated in the mortgage, and threatened to prose- 
cute him therefor; and thus induced the giving of this 
mortgage. 

On the trial, plaintiff introduced the mortgage and note, 
and, closed. Defendant testified, in brief, as follows: He 
did not owe plaintiff anything; was agent for plaintiff to 
sell fertilizers and collect debts for two years. When an- 
other agent of plaintiff called on him for a settlement, he 
was not prepared, not having collected all the debts for 
which he had sold guano; he had collected some, and 
some he had not; he had used money collected, but ex- 
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pected that when he had completed his collections his com- 
missions would equal the amount he had used. The agent 
at that time threatened to have him arrested, or rather, said 
to him that he had subjected himself to a criminal prose- 
cution. He did not settle at that time with the agent; he 
wanted to deduct his commission on all that he had sold. 
The agent of plaintiff refused, and stated that he was not 
entitled to commission until all the guano sold had been 
paid for. After this failure to settle, Mr. Dodson, attorney 
for plaintiff, called defendant into his office in order to have 
the matter of his agency settled. Defendant was still act- 
ing on the fear of the threat previously made, and he 
settled the matter with Mr. Dodson and gave him the note 
and mortgage in controversy. This was some little time 
after he had refused to settle the matter with the agent of 
the plaintiff. Did not remember the time elapsing between 
his refusal to settle with agent of plaintiff and the time 
he gave said note and mortage to Mr. Dodson. If he had 
been permitted to collect all the notes, his commission 
would have been more than the amount of money used. 
He was not permitted to collect all the notes; they were 
taken from him by agent of plaintiff. He thought the 
men to whom he sold the guano solvent, and acted in good 
faith in the sale of the same. He did owe the plaintiff at 
the time of giving the note and mortgage the amount 
specified in same; he had collected the same from different 
. parties ; the money he collected was for guano sold by him 
as agent for plaintiff. Under the terms of the contract 
made with plaintiff, he was not entitled to any commission 
for selling until a full settlement. He was bound to make 
good his sales to the extent of his commission. He made 
the settlement with Mr. Dodson, and not the agent. The 
amount for which he gave his note was for money col- 
lected for the two years of his agency. The guano claims 
were due Ist of October. He recommended Mr. Dodson 
as a proper attorney to turn over said guano claims to. 
Plaintiff introduced James Dodson, Esq., who testified that 
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he wrote the note and mortgage given by defendant to plain- 
tiff; that the agent was not present at the time the note 
and mortgage were given; that nothing unpleasant was 
said ; that he did not threaten to have defendant arrested, 
nor did he make any threats; that it was a plain, simple 
settlement; that defendant admitted having used the 
money, and being unable at that time to pay it, he gave 
his note for the amount specified therein ; that, as witness 
gave him time for the payment of said amount for more 
than twelve months, he secured the payment by giving the 
mortgage ; that defendant had said to the agent of plaintiff 
that he had not collected certain notes which witness found 
out he had collected; witness announced this fact to the 
agent of plaintiff, and this was the first time the agent 
knew of the collection of the same. After finding out 
this fact, witness called upon defendant to know the truth 
of the matter, when defendant admitted that he had col- 
lected them. and in settlement of same gave his note and 
mortgage, being the note and mortgage now sought to be 
foreclosed. Witness heard nothing of what passed be- 
tween defendant and agent of plaintiff, in testimony of de- 
fendant referred to. 

The jury found for defendant. 

Plaintiff moved for a new trial, on the following among 
other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court made the following statement in 
the presence of the jury. [The record says, “of the 
court ”]: * Something has been said in the argument about 
the amended plea of the defendant not having been filed 
until this morning. That has nothing to do with the case, 
and you are not to consider it. The defendant had until 
the case was closed to file his pleas under the law.” 

The motion was overruled, and plaintiff excepted. 


J. Dopson; Hinton & Matuews, for plaintiff in error. 
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E. G. Summons, for defendant. 


Jackson, Chief Justice. 


1. The iaw of this case is ruled in the case of Goodwin et al, 
vs. E. W. Crowell, agent.* That was a suiton a promissory 
note, and the defence was that it was given to settlea 
criminal prosecution, Where Godwin as agent had col- 
lected the amount for which the note was given for a fire 
insurance company in premiums, demand was made for 
the money and he failed to pay it, and the books of the 
company were taken out of his hands. A few days be- 
fore the note was given, the agent of the plaintiff told 
Godwin that he would give him a short time to pay or 
give his note for what he owed, and if he failed he, the 
agent, would prosecute him on the criminal side of the 
court. The note was given, and he was not prosecuted. 
On this defence, this court held that * the question for the 
jury to decide was whether the note was given for what 
Godwin owed the company, or whether it was given to 
settle the criminal prosecution with which he was threat- 
ened under the penal laws of this state. If the note was 
given for what Godwin owed the company, then the plaintiff 
was entitled to recover. If the note was given to suppress 
a criminal prosecution amounting to a felony under the 
penal laws of the state, then the plaintiff was not entitled 
to recover.” 

In the case at bar the defendant was agent for a guano 
company, had collected money for them, another agent of 
the company demanded it, and threatened to prosecute 
him unless he secured it, and this he did by giving the 
mortgage sued on, under the fear of this threatened prose- 
cution, to the attorney of the company. This is substan- 
tially the defendant’s version of the transaction, with the 
additional somewhat confused statement that he did not 
owe the money, but it was due him as commissions. The 
agent whom he charged with the threats was not sworn, 


56 Ga. 566, 
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so that the defendant was not contradicted. The attorney 
who took the mortgage swore that he did not threaten 
him, but that did not show that the agent had not done so. 

The law, as ruled in 56 Ga., 566, was given in charge in 
substance, almost in the language of this court, in that 
case, and cannot be error, if that be law. It is supported 
as law by 48 Ga., 361; 39 Jb., 85; 50 Jb., 155 and 62 Jb., 
154; and by the Code, sections 3054 and 3055. 

The jury had a right to believe the version of defendant. 
Indeed, that of the attorney does not directly gainsay it. 
In so far as defendant claimed that his commissions were 
due, this case is stronger than that in the 56th. 

2. There was no error, asa principle of law, in tne state- 
ment to the jury that the amended plea was properly in 
and that its being filed at the term of the trial, when it 
might have been one term before, should not ordinarily 
prejudice the defendant’s case, especially as no motion was 
made to continue on account of surprise at the amended 
plea. When a plea is amended in substance and a party 
is surprised, he may continue and charge the continuance 
to the other party who made the amendment. But we 
cannot go to the extent of the judge, that the date ot the 
filing had nothing to do with the case. The time when 
the agent made the threat to prosecute does not appear. 
It may have been so long before the date when he gave 
the mortgage to counsel voluntarily, as to show that he 
was not acting under those fears ; and if a long time before, 
the jury might well consider the delay in filing this de- 
fence as evidence that the whole plea and defence was an 
afterthought. 

The court should have allowed the jury to consider the 
delay to file the plea as a circumstance to be weighed by 
them, and should not have said that it had nothing to do 
with the case. 

Judgment reversed. 
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1. A horse was hired from a livery-stable for a trip to a plantation, 
and was used by an employé of the hirer; it was turned into a lot 
with two plantation mules, and all ate what the plantation horses 
had left of corn and fodder. The distance traveled was twenty-six 
to twenty-eight miles; the day was warm; on the return trip, the 
horse became sick at a place some seven or eight miles from home ; 
he was not stopped, but was driven with two persons in the buggy, 
until within about a half mile of his home. After the horse was 
left, te person driving him went on to let the owner know of it. 
The horse died the same day. The owner swore that the conduct 
of the employé in charge was wrong and cruel, after the discovery 
that the horse had scours. The employé and the person in the 
buggy with him swore that all was done for the best; that they 
thought best to get the horse home to the owner, who wasa livery- 
stable-keeper and an expert in these diseases of horses: 

Held, that there was sufficient evidence to support a verdict in favor 


of the owner against the hirer. 
2. The refusal of a non-suit was right, the evidence being such as 


would warrant a verdict for the plaintiff. 

3. In all cases of bailment, after proof of loss, the burden is on the 
bailee to show diligence. Loss, as used in this rule of law, does 
not mean merely a casual losing of the thing bailed, but is used in 
the sense of damage or injury. 

October 2, 1883. 


Negligence. Bailments. Damages. Hiring. Before 
Judge Forr. Sumter Superior Court. April Adjourned 
Term, 1883. 


Haynes brought case against Hawkins. On the trial, 
the evidence showed, in brief, as follows: One McElroy, 
an agent of Hawkins, hired of Haynes a horse, for the 
purpose of driving to the plantation of Hawkins, which 
was thirteen or fourteen miles distant from Americus, the 
starting point. The horse was not harshly treated or driven 
too rapidly; at the plantation he was delivered to one 
Griffin, who turned him into the lot; the farm stock had 
just finished eating, and the horse, with two mules, ate 
the corn and fodder which remained in the troughs. -On 
the return trip, the horse showed signs of sickness, and 
had a very offensive discharge from his bowels. McElroy 
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was informed that it indicated a slight attack of scours. 
He drove on, however, and took into the buggy with him 
one Kinney. At a branch, five miles from town, the 
horse showed decided signs of sickness. McElroy and 
Kinney consulted together and decided to drive him on to 
town, in order to get him to the owner, who was a livery- 
stable keeper. When in the outskirts of the town, the 
horse gave out, and, after being led a short distance, could 
go no farther. He was then left with one Cobb, and 
McElroy ran about half a mile to inform Haynes of his 
condition. When the latter arrived, the horse was dead. 

The evidence was conflicting as to whether the conduct 
of McElroy was improper after discovering the condition 
of the horse. He and Kinney testified that the horse was 
not badly treated, but that McElroy did what they thought 
best, under the circumstances, and as he would have 
treated his own horse. Haynes testified that the conduct 
of McElroy was not only negligent but cruel, and that rest 
was necessary for a horse with scours. Another stableman 
testified that rest would have been best under the cireum- 
stances. There was also evidence as to people who lived 
along the road and at whose houses McElroy could have 
stopped; and as to the value of the horse. 

The jury found for the plaintiff $185.62. Defendant 
moved for a new trial on the following grounds: 

(1.) Because the verdict was contrary to law and evi 
dence. 

(2.) Because the court charged section 2064 of the Code 
as applicable to the case. 

(3.) Because the court refused a non-suit. 

The motion was overruled, and defendant excepted. 


Guerry & Sons; C. F. Crisp, for plaintiff in error. 
Hinton & Matuews, for defendant. 


Jackson, Chief Justice. 
Samuel H. Hawkins was sued by W. D. Haynes for the 
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value of a horse hired by the plaintiff to the defendant, 
and which died in consequence of the trip. The plaintiff 
recovered a verdict of $185.00, and the defendant, having 
been denied a new trial, excepted. 

But three points are pressed on the motion here; first, 
that the verdict is unsupported by sufficient evidence 
and contrary to law; secondly, that the court erred in 
charging that “in all cases of bailment, after proof of loss, 
the burden is on the bailee to show diligence;” and 
thirdly, that the court should have granted a non-suit. 

1. The horse was hired for a trip in the country to de- 
fendant’s plantation, and was used by an employé of Haw- 
kins. He seems to have been taken sick on his return, 
some seven or eight miles from town-—Americus; was ob- 
served to be sick, particularly at the five mile branch; 
yet the employé of defendant did not stop, but pursued 
his journey to a short distance of town—some half mile— 
where he left the horse in charge of one Cobb, and ran to 
plaintiff’s, a half mile off, to let him know. He took up 
aman on his return, and seems to have kept him in the 
buggy after the horse became sick, if he did not take him 
up in the buggy after the horse was sick. Plaintiff swore 
that the conduct of McElroy, the agent of defendant, was 
wrong and cruel, after he discovered the horse had the 
scours ; that rest was necessary. People lived on the road, 
yet no help was asked and no stop made. Horse was turned 
into lot with two mules at the plantation, and all ate what 
the plantation horses had left of corn and fodder. McEl- 
roy, it seems, did not go to the lot, but Griffin, who seems 
to have been the overseer, had him turned in. 

Kinney, the man whom McElroy took in the buggy with 
him, and McElroy himself, swore that all was done forthe 
best. They thought it best to get the horse home to 
Haynes, the owner, who was a livery-stable man and ex- 
pert in the diseases of horses. 

Under the ruling in 31 Ga., 348, we cannot say that 
there is not sufficient evidence to uphold the verdict. Dil- 
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igence and negligence are always questions for them. In 
that case, Thompson vs. Harlow, the distance traveled in 
the day was thirty miles; in this, twenty-six to twenty-eight. 
To stop and rest a sick horse was considered diligence, and 
not to do so, negligence, in that case. Why not in this? 
In the case at bar, the day was quite hot, the horse sick 
with scours, and the plaintiff swore it was not only negli- 
gent but cruel not to stop. He was driven until he stopped 
himself, and there he died. A prudent man would hardly 
have treated his own horse in that way, and ordinary dili- 
gence, that is, that of a prudent man with his own, is that 
which is required by the law in this case. 

2. Of course the court should not have granted a non- 
suit, if the evidence supported a verdict. We think it did, 
and very little came in after the motion to non-suit, and 
none which strengthened the plaintiff’s case. 

3. There was no error in the charge of the court. It is 
the language of the Code, §2064. This is a case of bail- 
ment, and it is the law “in all cases of bailments.” Loss 
does not mean, as argued, casual losing of things bailed ; it 
means loss to the bailor, in the sense of injury to the thing 
bailed. It is used by this court as synonymous with dam- 
age, an alternative for damage, in the construction of this 
very clause. In 58 Ga., on page 437, Warner, Chief’ 
Justice, said: “In all cases of bailment in this state, after 
proof of loss or damage, the burden of proof is on the 
bailee to show proper diligence. Code, §2064.” So, in 
the same volume of reports, page 396, the same construc- 
tion is applied where potatoes fell off in weight on delivery 
by the carrier at the place of destination. See also 28 @a., 
550; 38 Jb., 32. 

And such ought to be the law in the case of hiring 
horses. The hirer—the bailor—entrusts the horse to the 
person who hires him. He cannot tell what diligence was 
used; he only knows that his horse left him well in the 
morning, as is sworn in this case, and at nightfall he is 
dead, half a mile from home. He who drove the horse, 

v71—4. 
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and was with him all the time, ought to show what dili- 
gence he used, and the agent of the person for whom the 
horse is hired, stands in his shoes, and the bailee must 
show by him that he used the diligence required by law. 
Judgmert affirmed. 










Tuomas vs. THE STATE OF GEORGIA. 






. The verdict is supported by the evidence. 

. A defendant in a criminal case demurred to an indictment because 
of defects in not setting out the offence with technical certainty ; 
the court sustained the demurrer, and the indictment was about 
to be quashed, when defendant waived its insufficiency and went 
to trial by consent: 

Held, that the defendant could not afterwards object to the admis- 
sion of testimony on grounds arising out of the insufficiency of 
the allegations. 

(a.) Pleadings cannot be waived, but if defective pleadings are be- 
fore the court, the defects may be waived. 

3. Where an indictment began ‘‘ State of Georgia, Campbell county,’’ 
and no other county was mentioned, a subsequent allegation that 
the crime was committed ‘‘in the county aforesaid,’’ sufficiently 
stated the venue. 

4. An allegation in an indictment that the defendant ‘‘in the county 
aforesaid, on the 25th day of December, in the year of our Lord 
eighteen hundred and eiglty-two, with force and arms,”’ ete. 
was sufficiently clear and specific as to time. The repetition of 
‘‘then and there’’ is wholly unnecessary under the law of this 
state. 

5. The indictment in this case was good. It alleged all the essential 
constituents of the crime of murder so plainly that the nature of 
the offence could be easily understood, and was sufficient. An al- 
legation that a person was killed on a day named, means that he 
died on that day. The indictment need not allege that the crime 
was committed ‘‘in the peace of the state,’’ or that the defend- 
ant was ‘‘of sound memory and discretion,’’ or that the pistol 
used in shooting was loaded with powder and ball. 

November 6, 1883. 


to 





























Criminal Law. Murder. Indictment. Pleadings. Wai- 
ver. Before Judge Harris. Campbell Superior Court. 
February Term, 1883. 







John Thomas was indicted for the murder of Lindsey 
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Weaver. The body of the indictment is set out in the 
decision. The evidence for the state showed, in brief, 
the following facts: On December 25, 1882, defendant 
was drunk; he rubbed against Weaver, cursed him, and 
seemed determined to have a difficulty with him. Weaver 
pushed him off and tried to get rid of him, but defendant 
persisting, Weaver slapped him; some one pulled defend- 
ant away, and Weaver went down the street; defendant 
followed and again sought a difficulty ; some one carried 
him into a bar-room and tried to detain him, but he made 
a disturbance, and being allowed to go, again followed 
Weaver, who had gone down the street and taken a seat 
on a bench in front of a store; defendant went up to him 
and asked if he wanted to die or was ready to die; Weaver 
told him to go away, that he (Weaver) did not want any 
fuss, and motioned defendant off; defendant replied that 
he would kill Weaver anyway, and at once drew his pistol 
and fired. The two were about five or six feet apart. 
When the shot was fired, Weaver went towards defend- 
ant and either fell against him or caught hold of him, and 
both fell together. Weaver’s brother stepped up to them 
and raising his brother, found him dead. Within a few 
minutes after the killing, defendant was arrested. He 
was opening a knife. His pistol was picked up from the 
ground where he fell. No knife was seen about the per- 
son of Weaver. 

The evidence for the defendant was, in brief, as follows: 
Weaver was walking on the street with a woman, when 
defendant went up to him, and striking him somewhat 
boisterously on the breast, demanded a Christmas present. 
Weaver had a knife in his hand, and threatened to cut 
defendant if the latter did not go away ; there was a con- 
siderable and somewhat extended dispute, during which 
Weaver slapped defendant; Weaver kept his knife open 
and partially concealed under his coat; at the time of the 
killing, defendant went up to Weaver and said that the 
latter had hurt him when he slapped him ; Weaver pushed 
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him off and said, “ Go away, or I will cut you open,” still 
having his knife in his hand; defendant stepped back, 
drew his pistol and fired. Immediately upon the firing, 
Weaver ran upon defendant, and a short struggle ensued, 
in which both fell to the ground. Defendant’s coat was 
afterwards found to be cut. 

In his statement, the defendant claimed that Weaver 
had raised his hand as if to cut, when he fired, and that 
it was in self-defence. 

The jury found the defendant guilty, and he was sen- 
tenced to be hung. He moved for a new trial, on the fol- 
lowing among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 
(2.) Because the court admitted evidence as to when 
Weaver was shot, when he died, and that he died from 
the effect of the shot fired by the defendant.—The objec- 
tion was that the indictment did not warrant this evidence. 
[The indictment is set out in the decision. The presiding 
judge certified in a note to the bill of exceptions that de- 
fendant’s counsel demurred, specially to the indictment, on 
the ground that there was no allegation that death ensued 
within a year and a day from the shooting; that the de- 
murrer was sustained, and an order was being prepared 
quashing the indictment, when counsel for defendant with- 
drew the demurrer and announced that they would go to 
trial on the indictment as it was. ] 

(3.) Because the indictment did not show the jurisdic- 
tion of the court. 

(4.) Because the indictment did not show when or 
where the crime was committed. 

The motion was overruled, and defendant excepted. 


Roan & Rosser; J. H. Lonetno; George Latuam; R. 
M. Hottey, by brief, for plaintiff in error. 


H. M. Ren, solicitor general; P. F. Smrru, by brief, 
for the state. 
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Jackson, Chief Justice. 


The indictment is in the following words, after the usual 
heading of the county and state and names of the grand 
jurors: 


‘In the name and behalf of the citizens of Georgia, charge and 
accuse John Thomas, of the county and state aforesaid, with the 
offence of murder; for that the said John Thomas, in the county 
aforesaid, on the 25th day of December, in the year of our Lord 
eighteen hundred and eighty-two, with force and arms did, unlaw- 
fully and with malice aforethought, kill one Lindsey Weaver, by 
shooting the said Lindsey Weaver in the breast with a pistol, con- 
trary,’’ etc. 


To this indictment defendant demurred, which was sus- 
tained and about to be entered of record and the bill of 
indictment quashed, when defendant waived its insuffi- 
ciency and went to trial by his own consent thereunder. 
Pending the trial, sundry objections were made to the in- 
troduction of evidence on grounds arising out of the 
insufficiency of the allegations in the indictment as alleged 
in the demurrer, which the court overruled, and the defend- 
ant having been convicted of murder, moved for a new 
trial on the ground of error by the court in so ruling. 

Subsequently the motion for a new trial was amended 
by adding that on the face of the indictment no jurisdic- 
tion was shown to try the case, and that it does not show 
when or where the crime was committed; and for these 
reasons a new trial should have been granted. 

1. We see no error in overruling the motion on the 
ground that the verdict is against the evidence. There 1s 
ample testimony to sustain it. 

2. We see none on the ground made in respect to letting 
in the evidence. If there were defects in setting out the 
offence with technical certainty, the defendant waived 
them, and of his own choice went to trial on the indict- 
ment; and on the trial was estopped from making points 
which the judge sustained on demurrer and which the 
solicitor general was in the act of putting on record and 
quashing the indictment when the waiver was made. It is 
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true that, even in a civil case, pleadings cannot be waived, 
but in all cases, merely defective pleadings being before 
the court, defects may be waived. 28 Ga., 576; 43 J6., 
218. 

3. Nor do we see any error in overruling the motion on 
the want of jurisdiction as alleged to be apparent on the 
bill of exceptions, because the want of jurisdiction is not 
apparent thereon. It is distinctly alleged that “the said 
John Thomas, in the county aforesaid, on the 25th day of 
December, in the year of our Lord eighteen hundred and 
eighty-two, with force and arms,” etc., killed the de- 
ceased. What county aforesaid? Campbell county is the 
only county named before, anywhere in the indictment, 
and that is named in the beginning thereof, thus: “ State 
of Georgia, Campbell county.” So that the allegation 
meant, by using the words “in the county aforesaid,” 
Campbell county, and could not possibly mean any other 
county, because no other is named anywhere in the in- 
dictment. Thus the place is most distinctly alleged where 
the deceased was killed. 13 Ga., 396, 400. 

4. The time is alleged with equal clearness. It is on 
the 25th of December, 1882. The mere repetition of 
“then and there” is wholly unnecessary under the law 
ot this state. Code §§4628, 4629; 13 Ga. supra. 

5. From what we have said, it will appear that we hold 
the indictment itself good. It alleges that deceased was 
killed on the twenty-fifth day of December, 1882. If 
killed on that day, he died that day. Thejury must have 
so understood it, and the law is that if the indictment 
‘states the offence in the terms and language of this Code, 
or so plainly that the nature of the offence charged may 
be easily understood by the jury,” then it “ shall be 
deemed sufficiently technical and correct.” 

How easy to understand the day and the place where 
this crime was charged? How easy to understand where 
the deceased was killed, when he was killed, who killed 
him, with what weapon he did the killing and with what 
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motive, to wit, “with malice aforethought,” he did kill 
deceased. Code, §4628 supra. The allegation is the very 
substance and essence of murder as defined in section 
4320 of the Code. It is the unlawful killing of a human 
being with malice aforethought, and all these constituents 
of the crime are distinctly alleged; so distinctly that the 
jury understood it as easily as if there had been pages 
of iteration and reiteration, without study or explanation, 
perhaps much more easily. The indictment need not 
allege that the crime was committed “in the peace of the 
state” or that the defendant was “of sound memory and 
discretion,” or that the pistol was loaded with powder and 
ball. 63 Ga., 600; 47 Jb., 524. So that the language of 
the Code necessary to be in the indictment is in this, and 
it is plain enough for the jury to understand it easily, and 
the law makes it “technical and correct.” 

Therefore we do not see wherein it is wanting in tech- 
nicality and correctness before verdict ; but assuredly after 
verdict in substance it was all sufficient. Code, §4629, 
supra; 46 Ga., 322. 

Judgment affirmed. 


Forrester, administrator, vs. VASON ef ux. 


1. Suit was brought on guardian’s bond against the legal represent- 
ative of the surety thereon, the breach alleged being a failure of 
the guardian to pay a certain amount alleged to have been recov- 
ered against him ona bill for an account, the decree being de- 
scribed and its date given in the declaration. The case was re- 
ferred to an auditor. The decree described in the declaration was 
not offered in evidence, but another decree was offered and ad- 
mitted over objection. This decree was based on a bill filed by 
the guardian against all his creditors to require them to come in 
and interplead for the settlement of the priorities of their respect- 
ive claims on the proceeds of the sale of the debtor’s property. 
This case was referred to an auditor, and on his report a decree 
was rendered sustaining the objections to the priority of the ward’s 
claim, and ordering that the amount which the auditor had re- 
ported be paid out of the fund as other simple contract debts: 
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Held, that the admission of such decree in evidence was error. It 
was not the decree set out in the declaration, nor a general judg- 
ment. It was merely a decree in a contest between creditors as 
to the distribution of the proceeds of the sale of the debtor’s prop- 
erty. 

2. There must be a binding judgment against a guardian generally, 
and not on a particular fund, before his ward, who claims that he 
has committed a breach of his bond, can sue the surety thereon, 
unless the guardian be joined in the action, or is without the juris- 
diction, or has placed himself in the position of a debtor liable to 
attachment, or is dead and his estate is unrepresented. 

(a.) In the present case, the legal representative of the surety is sued 

alone ; the principal is neither joined with him nor is any general 

judgment or decree shown against such principal. 


September 25, 1883. 
















Guardian and Ward. Principal and Surety. Bonds. 
Before Judge Bower. Dougherty Superior Court. April 
Term, 1883. 







Reported in the decision. 






R. F. Lyon; D. H. Pore, for plaintiff in error. 






G. J. Wrieut, for defendants. 






Jackson, Chief Justice. 


i Suit was brought by M. E. Vason and wife, against J. 
A. Forrester, administrator de bonis non on the estate of 






George W. Collier, on the bond of David A. Vason, as 
guerdian of Mrs. M. E. Vason before her marriage. The 
case was referred to an auditor, and was tried on exceptions 
to his report, which resulted in a verdict and judgment 
for the plaintiffs. On the refusal of a new trial by the 
presiding judge, the case is brought here by writ of error 
i} and the question is, should the new trial have been 
granted ? 

1 We think one or two points of the ruling of the court 
demand it. The declaration alleged that, 
** Whereas the said Marcellus E. Vason and his said wife having 
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on the third day of August, 1865, intermarried, filed their bill in 
chancery against the said David A. Vason, as guardian as aforesaid, 
returnable to the June term, 1866, of the superior court of said county, 
for account for his actings and doings as her guardian, and upon 
which a judgment in favor of said Marcellus E. and wife, was, at the 
April term, 1874, of said court, rendered against said David A. for the 
sum of twenty-six hundred and thirty-seven 60-100 dollars principal. 
and twenty-two hundred and seventy-six 61-100 dollars interest to 
the Ist of April, 1873, and which said sum, the said David A. has 
failed to pay, and that said David A. isinsolvent, and your petitioners 
are unable to compel him by levy and sale to pay said sum. * * 
By reason of which the said J. R. Forrester, as the administrator de 
bonis non of said George W. Collier, became liable,’’ etc. 


So that the breach of the bond alleged in the declara- 
tion is the failure of the guardian to pay a judgment of 
the character and on the bill above set out. No such 
judgment was offered in evidence by plaintiffs; but on a 
bill filed by David A. Vason against all his creditors, to 
come in and interplead for the settlement of the priorities 


of their respective claims on the proceeds of the sale of 
the property of said David A. Vason, a decree on the re- 
port of an auditor was had in respect to the claim of M. 
E. Vason and wife, and this decree was introduced in evi- 
dence, over the objection of defendant, before the auditor, 
To that ruling of the auditor exception was taken, and, on 
demurrer, the exception was overruled. 


The report of the auditor thereon is: 


‘Fourth to be paid, M. E. Vason and wife. Trust claim, number 
5. $4,913.71. Number 57. M. E. Vason and wife account and settle- 
ment. D. A. Vason having been the guardian of M. E. Vason’s wife 
in 1852. Amount claimed $2,637.10, with interest from 1st day of 
January, 1861, the funds having gone into his hands prior to the war. 
To which D. A. Vason replies he is not liable because he funded 
$13,684.03 on the— day of 1864, under an order of the judge 
of the superior court, in Confederate securities. See the agreement 
and entries for a full understanding of the case. 


** Allowed as trust claim: 
RE MON ia sicctcscccteastsvedapcopusidieswiotecnaaze ee .-$ 2,637 10 
Interest to lst of April, 1873 2,276 61 


SE itsinccncstdnedcts Seeeeereserssssee POSSESSES TEETH EEE HEEEEEEEE OEE 4,913 7c 
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Upon this report, which was excepted to, the chancel- 
lor decreed as follows : 

‘‘The exceptions to the claim of M. E. Vason and wife be sustained 
as to its priority. The amount reported and allowed in the auditor’s 
report is to be paid out of the funds as other simple contract cred- 
itors.”’ 

This decree is the only judgment which was put in evi- 
dence, over the objection of defendant, before the auditor ; 
and this ruling of the auditor was excepted to, and, on de- 
murrer, the exception was overruled, and the auditor sus- 
tained by the court, and this is one ground of the motion 
for a new trial. 

It is clear that the evidence offered and admitted was 
inadmissible under the pleadings. 

This was not the judgment set out in the declaration, 
the non-payment of which is the alleged breach of the 
bond. It is not a judgment upon the bill of M. E. Vason 
and wife vs. D. A. Vason, as alleged. It isno general judg- 
ment at all against D. A. Vason. It is simply a decree in 
a certain case made, wherein, on the sale of certain prop- 
erty of D. A. Vason, the proceeds were to be contested for 
by creditors, and that “the amount reported and allowed 
in the auditor’s report is to be paid out of the funds as 
other simple contract creditors.” Most clearly it was in- 
admissible and the court erred in not sustaining this ex- 
ception to the ruling of the auditor. 

2. Moreover the point, we think, pierces the heart of 
the casc made in this record against this surety, and makes 
the verdict wholly unsupported by evidence. Not only is 
D. A. Vason, the principal of this bond, not sued in the 
same action with this surety, but the record discloses no 
judgment at all against him on this bond; and no suit 
thereon, legal or equitable, prosecuted to judgment or de- 
cree; and further, it discloses no judgment or decree of 
any sort against him for any sum of m ney to be paid by 
him generally, and which this suretv cond control against 
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him for reimbursement, should he pay the debt. The de- 
cree only goes to payment out of funds then in the pur- 
view of the court, all of which are disposed of; and al- 
though D. A. Vason should become again a wealthy man, 
Collier’s administrator could not issue or use an execution 
based upon it on property acquired by D. A. Vason after- 
wards. 

Section 1819 of the Code indicates that the guardian 
should be sued in the same action with the surety unless 
“he be beyond the jurisdiction of the court, or place him- 
self in the position of a debtor liable to attachment, or is 
dead and his estate unrepresented.” In those cases the 
section declares that “suit may be commenced against 
the sureties alone.” 

The proviso in the section looks strongly in the same 
direction : “ Provided, that the fi. fa. issued upon a judg- 
ment obtained against the guardian and his sureties shall 
not be levied upon the property of the sureties, until a 
return of nulla bona as to the guardian, unless the prop- 
erty of the sureties is being removed from the county.” 
The statute means that the guardian shall be sued, so that 
his whole estate, present and future, be liable to a judg- 
ment which the sureties may have executed on that estate 
before it can come upon theirs; and more, that they may 
control such judgment and execution against him so long 
as it remained of force, to reimburse them what they had 
to pay. 

The last clause seems intent in its gaze on the same 
thought: “If the failure to sue the guardian arose from 
his voluntary act, the judgment against the sureties shall 
be conclusive in any suit against him,” looking to a suit 
by sureties for reimbursement as well as by the ward for 
the breach of trust. 

Whilst, therefore, it may not be imperative on the ward 
to sue the guardian in the same action with the sureties, 
yet it is clear that, before he can make his money out of 





54 SUPREME COURT OF GEORGIA. 


Simmons vs. Camp. 


the sureties, he must have a judgment against the guar- 
dian on which execution, with return of nulla bona, can 
be issued, and which the sureties may use to reimburse 
themselves, should the guardian ever be able to repay 
them. There is no such judgment or decree in this case; 
without it, there can be no recovery. Under the old law, 
judgment had to be obtained against the guardian in some 
court before the sureties could be sued. 6 Ga., 303; 7- 
Ih., 31. The Code did not dispense with it in section 1819, 
nor has any law either statutory or constructive by judi- 
cial decisiondone so. There must, then, be a binding judg- 
ment against the guardian generally, and not on a partic- 
ular fund, before the surety can be sued, unless the guar- 
dian be joined in the action or without the jurisdiction, 
or be in the condition that attachment will lie, or dead 
and no representative on his estate. 
Judgment reversed. 


Summons vs. CAMP. 


[This case was argued at the last term, and the decision reserved.] 


1. There was no error in overruling the motion for new trial on the 
first six grounds thereof. 

2. There was no abuse of discretion in granting the new trial on the 
ground that the verdict was contrary to evidence. 

3. If a corporator and director in a corporation, individually or in 
connection with others, got possession of enough of the assets of 
the company to pay a debt thereof, on which he was a surety, he 
became a trustee and custodian of that fund to pay the debts of 
the company ; and if, instead of so doing, he appropriated the funds, 
alone or inconnection with others, to make money for himself and 
the others, he cannot make his co-surety contribute to the pay- 
ment of the debt by re-imbursing him, unless such co-surety par- 
ticipated in the misapplication also in the character of a corporator 
and director, and thus also a trustee, or advised the misapplica- 
tion as counsel. 

4. If the co-surety, as counsel, merely advised a sale of property of 
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the company, but did not participate by his advice in the misap- 
plication of the fund arising from the sale, then, as counsel, he 
would not be within the principle ruled in Jones vs. Hawkins, 60 
Ga., 52. But if he advised tha* *he sale would be good, in the 
sense that debts of the company could not be collected from the 
purchasers, then he could not profit by that advice, but would be 


estopped by it. 
. Profits realized from a reinvestment of funds misapplied, stood 


upon the same plane as the principal. 
October 2, 1883. 


New Trial. Trustees. Estoppel. Corporations. At- 
torney and Client. Before Judge Erwin. Gwinnett Su- 
perior Court. September Term, 1882. 


This litigation has been to the Supreme Court in differ- 
ent forms three times, and will be found reported in 62 
Ga., 73; 64 Zd., 726; and 65 Jd., 674. After the last de- 
cision, the complainant amended his bill. The leading 
ground for relief set up was as follows: The Gwinnett 
Manufacturing Company was solvent at the time what is 
called the Maltbie debt against the company, which formed 
the foundation of the litigation, was created, and com- 
plainant was a mere surety thereon ; Camp, who indorsed 
before complainant, and was pursuing him for contribu- 
tion as a co-surety, was a stockholder in the company, as 
were also his fatherand one Steadman. Complainant sold 
his stock in 1862, having only one share when the debt 
was made, and selli.g that a few days thereafter; after- 
wards, large dividends were made and certain prop- 
erty of the company was sold; the factory was burned in 
1864, and the debris and property saved were sold and 
appropriated by Camp and Steadman. This property was 
more than enough to have paid the debts. The stockhold- 
ers were liable for the debts of the company, and the 
property misappropriated was a trust fund for the payment 
of its debts ; the company has become insolvent ; Steadman 
has been adjudged a bankrupt, and the elder Camp is dead, 
leaving the defendant as his representative. The object 
of the bill was to hold Camp responsible for the funds and 
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property thus misapplied and for the amounts received by 
him individually and as administrator of his father. to have 
an accounting concerning these matters. and to enjoin 
Camp from proceeding against him. 

The answer denied the leading allegations of the bill; 
admitted the original solvency of the company, its present 
insolvency, the fire, and that property had been sold ; but 
alleged that Steadman, a large stockholder and the agent 
and superintendent of the company, sold the property and 
applied some of the proceeds to the payment of debts and 
appropriated the balance. It was also alleged that while 
Simmons sold his stock in 1862, he purchased other stock 
in 1863, and acted as president and legal adviser of the 
company until 1870. 

Two leading questions were pressed in this court: first, 
whether Camp alone or with Steadman misapplied funds 
of the company sufficient to pay the Maltbie claim; and 
second, did Simmons take part in it as a member of the 
company, or as legal adviser of the company, or of Camp 
or Steadman? The evidence showed that, after Simmons 
sold his stock, Steadman, the agent and superintendent, 
desired his assistance in operating the factory, and trans- 
ferred to him a number of shares of stock, the agreement 
being that he was to have the dividends on them for his 
services, Steadman guaranteeing that they would amount 
to $1,000 per month. Simmons acted until the fire in 
1864, after which he received no further salary. He re- 
conveyed the stock and resigned the presidency in 1865 
or 1866. He is variously¢poken of in the evidence as 
president and legal adviser. It was in evidence that the 
sales of property were with the consent of the stockhold- 
ers, and Simmons was consulted as legal adviser; but as to 
what was the extent of the consultation or advice, the evi- 
dence is meagre. There seems to have been no directors as 
distinguished from the general stockholders. Of the property 
sold, Steadman purchased some machinery, and Camp be- 
came part owner with him in another factory to which it 
was transferred. 
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The jury found a special verdict, and on it the chan- 
cellor decreed a perpetual injunction against the defend- 
ant. He moved for a new trial, which was granted, and 
complainant excepted. 

This brief statement will serve to explain the questions 
decided. 


W. E. Smomons; S. J. Winn; Mynatr & Howe tt, for 
plaintiff in error. 


Cxiark & Pace; T. M. Peeptes; Hittyer & Brotuer, 
for defendant. 


Jackson, Chief Justice. 


We agree with the judge in his adjudication of the first, 
second, third, fourth, fifth and sixth grounds of the mo- 
tion, overruling said motion on those grounds. 

With his grant of the new trial on the seventh ground, 
so far as it grants it as contrary to evidence, we dou not see 
clearly how we may legally, according to repeated rulings 
of this court, interfere. He presided on the trial of the 
case ; heard all the testimony; is not satisfied with the 
verdict, and it is, therefore, right, in view of the repeated 
rulings of this court, that the case be tried again, especially 
as it is not clear from the record what relation the com- 
plainant bore to the Gwinnett Manufacturing Company 
during the transactions which resulted in the misapplica- 
tion of the proceeds of a sufficiency of the property to 
have paid the Maltbie debt. ,Was he still a member of 
that company? Was he its president or its legal adviser? 
And to what extent, if at all, is he implicated in any mis- 
application of its assets, acting as president, or director, 
or counsel ? , 

The law of the case, we think, is that if Camp, veing 
a corporator and director, individually or in connection 
with others, got possession of enough of the assets of the 
company to pay the Maltbie debt, he became a trustee and 
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custodian of that fund to pay the debts of the company ; 
and if, instead of paying those debts, he appropriated those 
funds, alone or in connection with others, to make money 
for himself and the others, instead of paying the Maltbie 
debt, then he cannot make Simmons, his co-surety, con- 
tribute to its payment by reimbursing him, unless Sim- 
mons participated in its misapplication also in the charac- 
ter of a corporator and director, and thus also a trustee, or 
advised the misapplication as counsel. The corporators 
had a perfect right to sell the property of the company ; 
but when they bought it themselves, or when they got the 
money for it, they were bound—all being directors as well 
as corporators—to apply the proceeds, first, to the pay- 
ment of the debts, this debt of Maltbie among the rest, 
if there were others outstanding and not barred. 

It is immaterial whether the sale was fair or fraudulent ; 
as trustees of a fund which should go first to the extin- 
guishment of the debts of the corporation, when they did 
not apply it to those debts, but put it to use for their indi- 
vidual use, they became legally responsible for the debt ; 
and if Camp was such trustee and did so misapply enough 
of the fund to pay the Maltbie debt, he cannot make Sim- 
mons contribute, because the debt was paid out of money 
in his hands of the company, which the law made it his duty 
toapply to the debts, and was not paid with his own money. 
But if Simmons was also a corporator and director, and 
participated in the misapplication, he, of course, cannot 
set up this defence, because he too, in such a case, would 
be using the money of his cestuz que trust. It does not 
matter what part of the profit went into Camp’s hands, 
and what into the pockets of others acting with him, he 
would be responsible for all; because, as trustee, he 
would have misapplied all, or assisted others in so doing. 
And so in regard to Simmons, if he were director or pres- 
ident and participator in the misapplication. Code, §3151. 
If, as counsel, Simmons merely advised the sale, but 
did not participate by his advice in the misapplication of 





SFr rns 


sa om CEP eae eS ae! 2 oe. oe 


AY 


é ‘ 
bs 


4 tr ~ 
; 4 - 


Whht uesbhbe dnbaw'd 


8 AUPE 


J TRF 2 


Iii 


Els 


e> | 
= 
a 
— 


SEPTEMBER TERM, 1883. 5S 


Simmons vs. Camp. 


the fund arising from the sale, then, as counsel, he would 
not be within the principle ruled in Jones vs. Hawkins, 
69 Ga., 52. Put if his advice extended legitimately to 
that extent, then he would be, and could not set off the 
fruits borne by his own advice given for fees as counsel. 
We mean to say that if Simmons advised them that the 
sale would be good in the sense that debts of the company 
could not be collected from them as purchasers, then he 
could not profit by that advice, but would be estopped. 
The same principle in substance, was also recognized in 
Kennedy vs. Redwine, 59 Ga., 327. 

So, if Simmons advised Camp, as his counsel, or Stead- 
man, as his, and Camp bought from Steadman, that the 
title to the property the Gwinnett Company sold would be 
good against this debt, or the debts of the company generally, 
so as to embrace this, then Simmons would be estopped from 
setting off the fund, acquired by that advice as to title, 
against Camp’s claim for contribution; but if the advice 
of Simmons as such counsel extended merely to the fact 
that the sale itself would convey title out of the company 
into Camp and Steadman, and not to the other fact that 
the sale would be good against this debt, or the debts gen- 
erally so as to embrace this, then Simmons would not be 
estopped by such advice. Were the debts generally, or 
this debt, in contemplation when the advice was given, if 
given at all? Or was the counsel consulted merely in re- 
gard to the power to sell and convey in the manner done ? 
It seems to us these would be pertinent inquiries. 

Further, it seems to us, that the profits which the 
respective parties realized out of the investment of the 
Gwinnett company into the other company or partnership, 
might well enter into the consideration of the case in 
equity because, if Camp were trustee for the creditors 
of the Gwinnett company, he was for Maltbie, and Maltbie 
had a right to make him account for profits made as 
trustee, and when he came upon Simmons for contribu- 
tion as co-surety, Simmons would also have the right 

v 71-5 
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to the like account for the purpose of setting those 
profits off in equity against the demand for contribu- 
tion, unless his legal advice to Camp or Steadman induced 
the Newton county venture as one safe and free from lia- 
bility for outstanding debts of the Gwinnett company. 
We use the expression “ advice to Steadman,” because it 
seems that Camp bought from Steadman, and not directly 
from the company; if Camp bought frem the company, 
Simmons’ advice to Steadman could not affect him ina 
contest with Camp. Code, §2332; 60 G@a., 228. 

The foregoing points, we think, are clearly deducible 
from the authorities: Morawetz on Corp., p. 339; Field 
on Corp., §§172, 403; 8 Peters, 286; 21 Wallace, 616; 
7 Wallace, 392; 15 Howard, 307; 15 Mass., 522; 16 Jb., 

14; 17 Barb., 397; 29 Jb., 359; Story’s Eq. Jur., 1252. 9 
‘Wis., 194; 43 Zb., 433; 16 Md., 456; 43 N. H., 265; Thomp- 
-son’s Li. Off. and Agts. of Corp., p.397 8 Ga., 531° 24 
1b., 590, 607; 59 Zb., 327; 60 b., 52, 228. 

By putting to the jury questions which will elicit the 
facts on the points indicated, and applying the law thereon, 
we presume that the case can be fully and finally adju- 
dicated. 

We add that, while exception to a decree is no good 
ground of itself for new trial on the facts, it may strengthen 
the grant of it, if well founded , but we put this grant not 
on this exception at all, but on the well settled rule that 
this court does not interfere in the first grant of it by the 
presiding judge. 

Exceptions outside of the motion for a new trial are 
‘not ruled, because, not being excepted to pendente lite, 
they are not here in time. 

We are not prepared, however, to say that if Camp 
realized as a stockholder from the money borrowed from 

Maltbie-enough to pay the Maltbie debt in dividends, it 
being invested at once in the factory, and Simmons real- 
ized nothing, because he retired at once from the factory, 
in sucha case that there is no equity in this fact, if a fact, 
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in bar of the claim of contribution. But it is not before 
us properly, and we hold it an open question. 
Judgment affirmed. 


SOUTHWESTERN RAILROAD vs. THORNTON. 


. The case of Bryant & Lockett vs. the Southwestern Railroad, 67 Ga., 
212 and 68 Ga., 805, grew out of the same transaction which gave 
rise to this, and disposes of every question made by this record as 
to the relative rights and duties of the parties to the contract for 
transportation. 

. Where one railroad company contracts to transport live-stock over 
its own roads and a part of the road of another company which is 
under its control and management, and damage is done to the 
stock while in the custody of the latter company, through its neg- 
ligence and inattention, the owner is not confined to suit on the 
contract against the company making it, but may maintain an 
action against the company inflicting the injury. The violation cf 
any specific duty, whether it arises from the law or flows from re- 
lations created by contract, express or implied, accompanied with 
damage, gives a right of action ; and when the transaction partakes 
both of the nature of a tort and of a contract, the party complain- 
ant may waive the one and rely upon the other. 

(a.) The plaintiff could elect against which of two wrong-doers he 
would proceed, and the adjustment of damages between the de- 
fendants does not concern him. 


October 9, 1883. 


Railroads. Damages. Negligence. Torts. Actions. 
Parties. Before Judge CuarKe. Terrell Superior Court. 
May Term, 1883. 


Thornton brought suit against the Southwestern Rail- 
road, alleging that the defendant as a common carrier, had 
in its possession for transportation and delivery to plain- 
tiff at Dawson, Georgia, a car load of mules; that it did 
not do its duty in that regard, and plaintiff was damaged 
in tnrree w.ys: First, that the mules were delayed for four 
days along the route without food or water; second, that 
the defendant delivered an inferior mule in place of one 
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of those entrusted to it; and third that two mules were in- 
jured. 

Defendant demurred to the second item. Plaintiff 
amended by alleging that defendant would not deliver any 
of the mules unless he would take the inferior one with 
the others. The demurrer was overruled. 

On the trial, defendant admitted that plaintiff proved 
the items of damage set out in the declaration, but insisted 
that, under the contract of shipment (which was drawn 
from plaintiff and put in evidence by defendant), it was 
not liable, because the contract was with the Central Rail- 
road, and not the defendant ; and because, under it, defend- 
ant was not liable for damages occurring before the mules 
reached Dawson. 

It appeared that two car loads of mules were shipped 
from Atlanta; one for the plaintiff at Dawson, the other 
for Bryant & Lockett at Americus. By some mistake the 
cars were missent. Thornton’s mules being stopped at 
Americus and delivered to Lockett, and Bryant & Lockett’s 
mules being carried on to Dawson where plaintiff refused 
to receive them; and the mistake was discovered and the 
mules redelivered. 

The same transaction has been before the court in 67 
Ga., 212, and 68 Jb., 805. The contract of shipment con- 
tained the following provisions: 

‘‘The said owner and shipper do hereby assume (and release the 
said railroad from) all injury, loss and damage or depreciation, which 
the animals, or either of them, may suffer in consequence of either of 
them being weak, * * * * and from all other damages inci- 
dental to railroad transportation, which shall not have been caused 
by the fraud or gross negligence of said railroad company. And it is 
further agreed, that the said owner or shipper is to load, transfer and 
unload said stock (with the assistance of the company’s agent or 
agents) at his or their own risk. And it is further agreed that, * : 
case of accidents to, or delays of time from any cause whatever, the 
owner and shipper is to feed, water and take proper care of the stock 
at his own expense. And it is further agreed, that while the com- 
pany’s employés shall provide the owner or person in charge of the 
stock all proper facilities on trains and at stations for taking care of 
the same, the business of the company shall not be delayed by the 
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detention of trains to unload and reload stock for any cause what- 
ever.”’ 

Under the charge of the court, the jury found for plain- 
tiff $250.00, and defendant excepted and assigned the fol- 
lowing among other errors: 

(1.) Because the court charged as follows: “The de- 
fendant replies to these claims, first, that the written con- 
tract, shown and admitted +o be the only one under which 
the mules were undertaken to be brought to Dawson, was 
expressly made between the plaintiff and the Central Rail- 
road Company, and that the Southwestern Railroad Com- 
pany was no party toit, and therefore cannot in this suit be 
made liable for any violation of said contract, or for any 
neglect or inattention to the mules during transportation. 
On this point, gentlemen, the court charges you that the 
Southwestern Railroad Company, owning part of the line 
between Atlanta and Dawson, over which this transporta- 
tion had to be made, and whose road was conceded to be 
under the control of the said Central Railroad Company 
as lessee, it is implied in this contract that it was made 
for both of said companies relatively to the service that 
each was to render; and to that extent the Southwestern 
Railroad Company is to be considered so much a party to 
said contract as to be liable for such damages as are here 
set up to have occurred on its road, provided the plaintiff 
has the right to recover from either of the roads.” 

[It was conceded that defendant made the admissions 
stated. | 

(2.) Because the court charged as follows: “ Secondly, 
the defendant claims that by the express terms of the con- 
tract the plaintiff released the railroad company from lia- 
bility for damages for delay in transportation, and from 
neglect of feeding, watering and proper attention to the 
stock during the delay, and assumed the duty to see to the 
due care of the stock throughout the route. On this point 
the court charges you that if the said railroad company 
had correctly shipped and consigned the mules to the plain- 
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tiff at Dawson, and delay had occurred along the route, 
the company might have claimed freedom from liability 
to such damages during the delay. But if, as is conceded 
by the defendant, the company’s employés in Atlanta 
erroneously shipped and consigned the mules to Americus 
instead of Dawson, and by reason of such error the stock 
was taken off and delayed at Americus, then such delay 
could not be held to be delay occurring in the line of ful- 
filment of the contract. It was delay caused by such a 
violation of the contract of the shipper as would relieve 
the plaintiff from the obligation to attend upon the stock, 
and make it the duty of the company to take needful care 
of the mules during the delay. If, then, upon such erro- 
neous shipment several days’ delay occurred at Americus 
and between arrival there and arrival at Dawson, and if 
during that delay the mules were damaged by want of 
food and water and by want of needful care, for such 
damage the defendant is liable.” 


S. C. Exam, for plaintiff in error. 


T. H. Pickerr; J. G. Parks, by J. H. Guerry, for de- 


fendant. 


Hat, Justice. 


Another case growing out of the transaction which gave 
rise to this, has been twice before this court, and as it 
seems to us, effectually disposes of every question made by 
this record, as to the relative rights and duties of the par- 
ties to the contract for transportation. Bryant & Lockett 
vs. Southwestern Railroad, 67 Ga., 212; 68 Zb., 805. 

We are not impressed with the view that where one 
common carrier enters into a contract to transport live- 
stock over its own road and a part of the road of another 
company which is under its control and management, and 
that damage is done to the stock while in the custody of 
the latter company, through its negligence and inattention, 
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the owner is confined to a suit upon the contract against 
the company making it for redress of his wrongs, and can 

not maintain an action against the company inflicting the 
injury. The violation of any specific duty, whether it 
arises from the law or flows from relations created by con- 
tracts, express or implied, accompanied with damage, gives 
a right of action; and when the transaction partakes both 
of the nature of a tort and a contract, the party complain- 
ant may waive the one and rely solely upon the other. 
Code, §§2954, 2955; see in connection Jb.; 2951; 49 Ga., 
208 ; 52 Jb., 466. In this case the contract was made with 
the Central Railroad and Banking Company. No con- 
tract was made with the Southwestern Railroad Company, 
to which the stock was delivered in good order, and while 
in its custody was injured by the negligence of its agents 
and employés. It is not necessary to decide whether the 
plaintiffs had an action against the Central Railroad Com- 
pany on account of this injury. It is quite sufficient for 
all purposes, to show that the other company was liable, 
and that the plaintiffs could elect against which of two 
joint wrong-doers they would proceed. Code, §3012 ; Gra- 
ham vs. Dahlonega Gold Mining Company, September 
term, 1883, not yet published. The adjustment of dam- 
ages between the defendants is no concern of the plaintiffs. 
The law makes ample provision for this. Code, §§3075, 
3076. The only difference between this case and the 
others cited, is that in them the mules were carried beyond, 
and in this were stopped short of, the place to which they 
were consigned, in both instances the mules were taken 
out of the custody of the party appointed to take charge 
of their feeding, ete. The damages complained of were ad- 
mitted to have been done after the mules were taken from 
the custody of this person. 

Judgment affirmed. 
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Huaerns vs. Huaerns, executor, et al. 


1. The de: larations of a partyin possession in favor of his own title 
are aimi_sib.e to prove adverse possession. 

2. Ina contest concern ng the title to land betw-en an executor and 
certain persons claiming to be donees of th» testator under a ver- 
bal gift, accompani d by delivery of possession an ! the erection 
of valuable improvements, 0 1¢ of the pe’sons so claiming was in- 
competent to testify in his own favor. either as to the e~ tire case 
or as to the character of the improvements made on the land since 
th> testator’s death. 

3. Itis on y in cases of intestacy that parties can claim advance- 
ments 0: be compelled to account for them. 

February 9, 1884. 


Evidence. Title. Witness. Estates. Advancements. 
Before Judge Harris. Carroll county. At Chambers. 
May 21, 1883. 


Reported in the decision. 


R. S. Burcu, by brief, for plaintiff in error. 


Ortanno McLenypon; P. H. Brewster; W. A. Ter- 
NER,. for defendants. 


Hat, Justice. 


The executor of Asa Huggins offered for sale a certain 
parcel of land, which was claimed by the widow of testa- 
tor’s deceased son for herself and minor children, to whom 
she alleged that it had been given by testator in his life- 
time; that he had bought it expressly as a home for them; 
had put them in possession, in pursuance of his inten- 
tion, and they had made valuable improvements thereon, 
under the belief that they were the owners of the same, 
and which they would not have made as tenants at will. 
The gift was verbal; the testator paid for the land, and 
when he did so took title to himself. 

Before this claim case was tried, the executor filed a 
bill against all the legatees of testator, including the claim- 
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ants, in which he asked a construction of the will, and also 
the direction of court as to the distribution of the estate 
which he represented. On the trial of the bill, several 
issues of fact touching this claim were submitted to the 
jury, all of which were found against claimants. A mo- 
tion was made for a new trial on various grounds, and was 
overruled. It is necessary to consider only two errors 
alleged therein and now insisted on. The verdict as to 
the other grounds of the motion was fully sustained by 
the evidence. 

1. It is urged that the court erred in admitting the say- 
ings of the donor, while he was in possession of the land, 
setting up title therein to himself and denying the right 
of the donees. Declarations of a party in possession in 
favor of his own title are admissible to prove adverse 
possession. Code, §3774. The point of objection here is 
ruled against the claimants, in Hansell vs. Bryan, ex’r, 
19 Ga., 167. 

2. In this contest between the executor and the donees, 
it was insisted that one of the latter was a competent 
witness to prove the entire case; and if not competent to 
that extent, he was at least competent to prove the char- 
acter of the improvements made on the land since the 
testator’s death. The court rejected this evidence, hold- 
ing the witness incompetent to testify as to any of the 
facts for which he was offered. Prior to the passage of 
the act of 1866, Code, §3854, this witness would have been 
incompetent at common law for any purpose whatever, 
and under the exception to that act he is still incompetent, 
one party to the contract being dead, and his executor 
bringing the suit, the other party cannot be admitted to 
testify in his own favor. 

3. It is contended, that if this is not good as a gift, it 
is available as an advancement. Since there is a will 
here which makes no provision for sucha thing, an advance- 
ment is manifestly out of the question. It is only in cases 
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of intestacy that parties can claim advancements or be 
compelled to account for them. Code, §§2579, 2582, 2583 
and citations. 

Judgment affirmed. 


Smirn vs. Stneteton, Hunt & Company. 


. One who makes a contract for the purchase of land with a person 
assuming to act as agent of the owner, and subject to the approval 
and ratification of this latter, and who goes into possession under 
the contract, which is never ratified by the owner, is a tenant at 
sufferance, and is subject to be dispossessed by the statutory pro- 
cess against a tenant holding over, after possession has been de- 
manded and refused. 

. There was evidence to justify the jury in finding that the land in 
controversy was redeemed by the owner after the tax sale thereof. 
All the issues pertaining to this question were properly submitted 
to the jury, and it is unnecessary to determine whether the de- 
fendant, as tenant, had a right to purchase and have a conveyance 
made to him under the tax sale. 

. A tenant at sufferance, after demand made and refusal to deliver 
possession, is liable for rent like any other tenant holding over ; and 
where the execution of a warrant for his removal is arrested by 
counter-affidavit, and the issue thus formed is found against him, 
he is liable for double rent. 


October 2, 1883. 


Landlord and Tenant. Contracts. Actions. Rent, 
Before Judge Fort. Sumter Superior Court. April Ad- 
journed Term, 1883. 


Singleton, Hunt & Company proceeded to dispossess 
Smith, as a tenant at sufferance. He filed a counter- 
affidavit. On the trial, the evidence showed, in brief, as 
follows: One Calloway, a real estate agent, assuming to 
act for Singleton, Hunt & Company, sold to Smith certain 
land, subject to ratification by the principals. They never 
ratified the trade, but subsequently demanded possession, 
and upon it being refused, sued out this warrant. Prior 
to this, the land was sold for taxes and bid in by Smith. 
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The evidence was directly conflicting as to whether there 
had been a redemption after the tax sale or not. Thejury 
found for plaintiffs the land, with $5.00 per month rent 
«from the date of demand for possession. Defendant 
moved for a new trial on numerous grounds, which need 
not be set out in detail; it was overruled, and he excepted. 
Three questions were made by the assignments of error: 

(1.) Whether, under the facts stated above, Smith was 
a tenant at sufferance and subject to be dispossessed as 
such. 

(2.) Whether he could purchase at the sheriff’s sale, and 
what was the effect of such purchase. 

(3.) Whether he was liable for double rent. 


W. C. Smons; C. F. Crisp; Hawkins & Hawkuans, for 
plaintiff in error. 


Guerry & Sons, for defendant. 


Ha.., Justice. 


The material question made by this record, precisely 
stated, is whether one who makes a cortract for the pur- 
chase of land, with a person assuming to act as agent of the 
owner, and subject to the approval and ratification of 
the latter, and who goes into possession under this con- 
tract, which is never ratified by the owner, is a tenant at 
sufferance, and subject to be turned out of possession by 
the statutory process against a tenant holding over, after 
possession has been demanded and refused. 

1. That the defendant in the warrant did not enter upon 
the premises as a wrong-doer, is evident. He went there 
with the consent of the plaintiff's agent, who had authority 
to take care of and manage the same, and perhaps to rent 
them out. He did not go there under a contract of rent, 
but under an agreement to purchase, if the agreement was 
ratified by the owner. Although he remained there several 
years, he did so at the will and sufferance of the proprie- 
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tor, who, though apprised of the circumstances, never rat- 
ified the contract made with the party acting as his agent 
for the specified purposes above set forth, but who had no 
authority to sell, and who, in fact, claimed none. The 
transaction amounted to nothing more than an offer to 
purchase, which was never accepted. There was no con- 
tract of sale, the performance of which could have been 
enforced, either at law or in equity.. No rent was asked 
or charged until the owners demanded possession, and the 
defendant refused to deliver it. According to Blackstone, 
2 Comm., 150, “an estate at sufferance is where one 
comes into possession of land by lawful title, but keeps it 
afterwards without any title at all.” The same definition 
was recognized and acted upon by this court, in Godfrey 
et al. vs. Walker et al., 42 Ga., 562, 575, and under cir- 
cumstances very similar to those in this case; indeed, in 
all material respects, the two cases are so much alike that, 
on principle, it seems impossible to distinguish them. This 
case is clearly distinguishable from Brown vs. Persons, 48 
Ga., 60. There the party was in possession under a per- 
fected contract of purchase, and had a bond to make him 
titles, upon the payment of the purchase money. His 
failure to pay the purchase money when it fell due did not 
convert him from a vendee into a tenant. What he con- 
tracted for was the entire fee, and, until dispossessed, he 
had a perfect right to redeem by complying with the terms 
of his contract; even after suit brought, and before judg- 
ment, he could thus prevent an ouster. 

2. It is not necessary to determine whether, as tenant 
the defendant had a right to purchase and have conveyed 
to him the land he occupied, at the sale of the same for 
taxes. It is evident that there was evidence enough to 
justify the jury in finding that this land was redeemed by 
the owner. All the issues pertaining to this question were 
submitted tothe jury, under proper instructions from the 
court. 

3. A tenant at sufferance, after demand made and re- 
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fus9l to Celiver possession, is liable for rent, (Right, ea 
dem. Lewis et al. vs. Beard, 13 East, 210; 8. C., 7 Jd., 
new ed., 115; Jackson, ex dem. Livingston vs. Niven, 10 
Johns. R., 335), like any other tenant holding over, and 
where the execution of a warrant for his removal is arrested 
by a counter-affidavit, and the issue thus formed is found 
against him, he is liable for double rent, and this was the 
extent of the finding by the jury in this case. Code, 
§§$2282, 2285, 4077 to 4081 both inclusive. 
Judgment affirmed. 


Brapy, guardian, vs. BRADy. 


. Where an exemption has been granted by a judge or register in 
bankruptcy out of lands subject to a mortgage lien, such exemp- 
tion is no more subject to levy and sale than if it had been set 
apart by the ordinary having jurisdiction thereof. 

. The bankrupt court has exclusive jurisdiction of all matters and 
proceedings in bankruptcy, and a final discharge can only be at- 
tacked and set aside in the court granting it. 

.) Every court is vested with inherent power to control and amend 
its records, judgments and processes, and to correct errors and 
mistakes inthem When, therefore, an assignee has made a mis- 
take in numbering the lots set apart as an exemption to the bank- 
rupt, the bankrupt court only has power to relieve such bankrupt 
against whom the mistake was made by making the record con- 
form to what really transpired in the proceedings, and this could 
be done, though the bankrupt had been discharged, the estate not 
having been wound up, nor the assignee discharged. 

.) It must be presumed in favor of the court that its action in the 
matter was regular and upon such notice as its rule of practice and 
procedure required. 

‘.) It is not decided how far such claims as that of plaintiff, if not 
proved in the bankrupt court are barred by the final discharge ; 
because the facts do not require it. 

3. The plea of adjudication in bankruptcy, pending the proceedings 
in that court, and that the mortgaged premises had been set apart 
as an exemption prior to final discharge in bankruptcy, was no bar 

to the foreclosure, and was properly stricken. 

(a.) Although when the property was levied on the debtor employed 
counsel to prosecute a claim filed by his wife and children, he was 
not concluded by the result. His family had no interest in hiS 
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exemption in bankruptcy, and the homestead which they sought 
to take in the state court was void. 

(b.) A verdict in a claim case finding the property subject does not 
debar the defendant from making any defence he may havo to the 
judgment and execution issuing thereon. He is nota party in such 
a sense as to be concluded by the verdict and judgment in the 
claim case. 


September 25, 1883. 


Bankruptcy. Homestead. Liens. Res Adjudicata. 
Continuance. Practice in Superior Court. Claim. United 
States Courts. Before Judge Bower. Sumter Superior 
Court. October Adjourned Term, 1882. 


Reported in the decision. 


Guerry & Son; Himztyer & Brotuer, for plaintiff in 
error. 


Hawkins & Hawktris; E. G. Sommons; C. F. Crisp, for 
defendant. 


Hatt, Justice. 


On the 4th day of September, 1872, Wright Brady made 
and delivered to Jane Brady, as guardian for certain minor 
children, his three promissory notes, each for the sum 
of $1,034.30, and due respectively on the first day of 
November, 1872, 1873 and 1874. At the same time he 
executed to her a mortgage on lots of land, numbers 218 
and 225, located in the 16th district of Sumter county, to 
secure the payment of these notes. She commenced pro- 
ceedings to foreclose this mortgage at the April term, 1875; 
of the superior court of that county. A rule nis¢ was then 
issued, returnable to the next succeeding term of that 
court, and was duly served upon the defendant, who ap- 
peared and showed for cause why the same should not be 
made absolute and his equity of redemption in and to 
the mortgaged premises should not be barred and fore- 
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closed, that he was, on the 23d day of July, 1875, duly 
adjudged a bankrupt, upon his own petition, by the dis- 
trict court of the United States for the Southern District 
of Georgia, and that the lands in question had, by the or- 
der of said court, been set apart to him as an exemption, 
under the act of congress in such case made and provided. 
This defence was disallowed by the court, and the rule 
made absolute. To the decision overruling this showing, 
exception was taken, and the case, on writ or error, was 
brought to this court. This writ of error was withdrawn 
and the judgment of the lower court was thereby affirmed. 

Execution having issued upon the judgment of foreclos- 
ure, and been levied upon the premises, Hattie L. Brady, 
the wife of the defendant, interposed her claim thereto as 
the property of herself and minor children, under this ex- 
emption in bankruptcy and under a homestead, which she 
alleged had been set apart to them by the ordinary of 
Sumter county, in conformity to the constitution and laws 
of this state. This claim was tried, and there was a ver- 
dict finding the property “not subject, because of the 
homestead.” A motion was made for a new trial and re- 
fused, and the judgment overruling this motion was 
brought to this court on a writ of error and reversed, fot 
the reason, as it seems, that, under the exemption in bank- 
ruptcy, the claimant and her minor children took no estate 
or interest in the property exempted, and that, in assign- 
ing the homestead under the laws of this state, the ordinary 
had not followed the requirements of the constitution and 
laws, and his action in that behalf was coram non judice 
and void.* When the case was again called for trial in the 
lower court, the claimant sought to withdraw it, but this 
was objected to (she having already withdrawn one claim 
to the same premises), and the trial proceeded ; the claim- 
ant declining to introduce any evidence or in any manner 
to take further part in the prosecution of her case, the 
property was found subject. To this ruling and decision 
she excepted and brought this judgment here for review 


*67 Ga.. 368. 
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upon writ of error, and the judgment of the lower court 
was affirmed by this court.* 

Afterwards, when the land was offered for sale, the de- 
fendant in the mortgage fi. fa., Wright Brady, interposed 
his affidavit of illegality to the same, upon the ground that 
he had been adjudged a bankrupt; that the land had been 
sct apart to him as an exemption by the bankrupt court ; 
that he had received his certificate of final discharge from 
all debts provable in bankruptcy ; that the debt on which 
this judgment of foreclosure was founded was created in 
1872, long subsequent to the constitution of 1868, and the 
legislation founded on that constitution in relation to 
homesteads and exemption; and that the debt was not 
such a one as, by the provisions of the state law, the exemp- 
tion was liable to pay. 

The trial of this affidavit of illegality, was, by consent 
of parties, had by the presiding judge, both as to matters 
of law and fact, without a jury. Upon the hearing, the 
affidavit of illegality vras sustained, and the plaintiff, hav- 
ing excepted thereto, brings her writ of error to this court, 
and alleges that there was error, 

(1.) In finding, under the law and undisputed facts of 
the case, that the defendant had any valid exemption in 
bankruptcy as to the land levied on. 

(2.) In holding that the defendant was not concluded 
either by the judgment of foreclosure or by the verdict 
and judgment in the claim case. 

(5.) In adjudging that the land was exempt as against 
plaintiff's execution under the law and facts of the case, 
and in sustaining the affidavit of illegality. 

1. The first and last of these assignments of error being 
substantially the same, will be considered together, and 
amount to a denial of the power of the district court of the 
United States, sitting as a court of bankruptcy, to set 
apart to the bankrupt an exemption from lands upon which 
the creditor has a written lien, which does not convey 
the title to the party holding the lien, as in the case of 
mortgages in this state. Code, §1954. 

*68 Ga., 831. 
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As a general proposition, this is no longer an open ques- 
tion in this court. Ross,adm’r, vs. Worsham, 65 Ga., 624, 
is directly upon the point, and rules that, where an exemp- 
tion is granted by a judge or register in bankruptcy, out of 
lands subject to a mortgage lien, such exemption is no more 
subject to levy and sale than if it had been set apart by 
the ordinary having jurisdiction thereof. An effort is 
made, however, to distinguish the present case from that, 
because it is claimed that, although the lots of land en- 
cumbered by the mortgage were correctly set out in the 
schedule attached to the bankrupt’s petition, and were in 
another schedule attached to the same petition claimed as 
an exemption, yet lots of a different number from those so 
set out were set apart as such exemption by the assignee. 
It is clear that this was a mistake upon the part of the 
assignee. There were no other lots of land in either sched- 
ule than those in dispute; the assignee could not have 
gone outside of the petition and schedule for property 
other than that mentioned therein, and to which the bank- 
rupt neither had nor claimed title to allow him an exemp- 
tion. Over such property he had no authority ; it was 
never conveyed to him, because never brought within the 
jurisdiction of the court from which he derived title, and 
along with it, his power to act in the premises. After the 
bankrupt’s final discharge, this error in the assignment of 
the exemption was corrected by an order and judgment 
of the district court of the United States, upon a proceed- 
ing brought for that purpose by the bankrupt against the 
assignee, of which the plaintiff in this case had no notice, 
although the correction was made pending the litigation 
between her and the bankrupt, in the state court, regarding 
the subject-matter of the exemption. 

2. It is insisted in argument here that the district court 
had no jurisdiction to pass an order amending its proceed- 
ings in this particular, after the final discharge of the 
bankrupt; that its authority over him and the exemption 
allowed him then ceased, although his estate had not been 

v71—6 
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wound up and the assignee had not been discharged; and 
further, that the judgment correcting this mistake, if 
made at all, could only be made by notice of that particu- 
lar proceeding to the plaintiff in this case, and that no such 
notice was given her. 

It is evident from the schedule that the debt this mort- 
gage was given to secure, had been returned ; and that the 
holder of the same had, with other creditors, been notified 
of the proceeding, and had been cited to come forward and 
participate in the selection of an assignee. Whether this 
notice was heeded or not is immaterial ; when the assignee 
was appointed he became the representative, not only of 
the bankrupt, but of his creditors, and no proceeding, 
pending the bankruptcy to reach any portion of the effects 
of the bankrupt, could be prosecuted, except in his name. 
This question came directly before the Supreme Court of 
the United States in Glenny vs. Langdon, 98 U. S. R., 20, 
and it was there held that property belonging to the bank- 
rupt’s estate, whether included in his petition and sched- 
ule, or fraudulently kept out, could only be reached by 
creditors through the assignee, who is subject to the direc- 
tion and control of the court, which, for good cause shown, 
may compel him to take the requisite and proper steps for 
the complete protection of the rights of creditors. If this 
were not the case, each creditor might proceed in his own 
name, “and the result would be that the proceedings in 
bankruptcy would be transferred, not only to the circuit 
courts of the United States, but to every state court within 
whose jurisdiction a defendant might reside.” 

By express enactments, the courts of bankruptcy have ju- 
risdiction “to collect all the assets of the bankrupt ; to ascer- 
tian and liquidate the liens and other specific claims there- 
on; to adjust the various priorities and conflicting interests 
of all parties ; to marshal and dispose of the different funds 
and assets, so as to secure the rights of all parties, and dis- 
tribute the assets among all the creditors; to perform all 
acts, matters and things to be done under and in virtue of 
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the bankruptcy, until the final distribution and settlement 
of the estate of the bankrupt and the close of the pro- 
ceedings in bankruptcy. Rev. Stat. U. S., §4972. 

By a similar enactment, the jurisdiction of “ all matters 
and proceedings in bankruptcy” is vested in tne courts of 
the United States, “exclusive of the courts of the several 
states.” /d., §711. 

The act of Congress of the 22d Juno, 1874 (18 stat. 178), 
provides “that the court having charge of the estate of 
any bankrupt may direct that any of the legal assets or 
debts of the bankrupt, as contradistinguished from equit- 
able demands, shall, when the debt does not exceed five 
hundred dollars, be collected in the courts of the state 
where the bankrupt resides havin~ jurisdiction of claims 
of such nature and amount.” This is the only ex- 
ception to the exclusive jurisdiction of the district courts 
over “ matters” in bankruptcy, and its extent is quite lim- 
ited. By no process of reasoning or construction, can it 
be extended to “ proceedings” in that court. In Dodd vs. 
Hammock, 59 Ga., 403, this court denied the use of our 
courts to an assignee in bankruptcy to recover personal 
property, claimed to belong to the estate of the bankrupt. 
it was held that this property in the hands of a third party 
was a matter in bankruptcy, and was not a part of the legal 
assets belonging to the estate, as contradistinguished from 
equitable demands, in the sense of the act of Congress. 
Judge Bleckley dissented fr»m his brethren, because he 
was of the opinion that the suit did not relate to matters 
in bankruptcy within the m2aning of that statute; but we 
are not to conclude from this, that he would have sanc- 
tioned any interference with the ordinary proceedings of’ 
that court by other tribunals, as the correction of manifest 
errors in such proceedings made in the disposition of any 
portion of the effects belonging to the estate, by the offi. 
cers of the court, such as the assignee and register, under 
its supervision and approval. 

It is sufficient to say that every court, whether it exer- 











78 SUPREME COURT OF GEORGIA. 





Brady guardian, vs. Brady. 


cises exclusive or concurrent jurisdiction, is vested with 
inherent power to control and amend its records, judg- 
ments and processes, and to correct errors and mistakes 
in them. So far is this claim to exclusive jurisdiction, as 
recognized by the bankrupt act, carried, that the final 
discharge of a bankrupt can only be attacked and set aside 
in the court granting it. Rev. Stat., §5120. Under these 
restrictive clauses in the act, the party against whom the 
‘mistake was committed could have been relieved from its 
consequences in no other court. None other had the power 
to hear him, and to act so as as to relieve him effectual'y 
by making the record conform to what really transpired 
in the proceeding. And it must be presumed in favor of 
the court that its action in the matter was regular and 
upon such notice as its rules of practice and procedure re- 
quired. Its judgments must be held as conclusive as those 
of other courts, in matters within its jurisdiction, and are as 
liable to collateral attacks as others. 

How far such claims as that of plaintiff, which was not 
proved in the bankrupt court, are barred by the certificate 
of final discharge. we have not decided, only because the 
facts of the case do not demand from us an opinion upon 
the question. The only debts excepted by the terms of 
the act from such a discharge are those “created by the 
fraud or embezzlement of the bankrupt, or by his defalca- 
tion as a public officer, or while acting in any fiduciary 
character” (Rev. Stat., 5117); and to these exceptions the 

‘courts, by construction of the act, have added one other, 
‘viz., deb‘s due to the government, upon the well settled 
rule, that the sovereign is never brought within the mean- 
ing of such acts,.unless expressly mentioned. U. S. vs. 
Herron, 20 Wallace, 251; 92 U. S. R. (2 Otto) 618. Sub- 
ject to these limitations, a discharge in bankruptcy releases 
the bankrupt from all other claims, debts and liabilities, 
etc., which were “ proved, or might have been proved,” 
against his estate in bankruptcy. Facilities for pleading 
his discharge are afforded by the act, and a simple and 
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easy mode of making such defence is provided. The cer- 
tificate is made conclusive evidence in his favor of the fact 
and regularity of his discharge. Rev. Stat. §5119. 

3. One other question remains to be determined, and that 
is whether the affiant here was barred from availing him- 
self of the defence set up to this execution by the judg- 
ment rendered against him in the court below upon his 
defence to the proceeding to foreclose this mortgage, and 
affirmed by this court, as well as by the final judgment 
rendered against the claimant in the case wherein he was 
the defendant in execution and his wife was the claimant, 
and likewise affirmed on bill of exceptions and writ of 
error brought to this court. 

The plea of adjudication in bankruptcy, pending pro- 
ceedings in that court, and that the mortgaged premises 
had been set apart as an exemption prior to final discharge 
in bankruptcy, was no bar to the foreclosure, and was prop- 
erly stricken. Cumming vs. Clegg, 52 @2., 605; Hatcher 
vs. Jones, 53 I[h., 208; Price vs. Amis, 58 Ib., 604; Toler 
vs. Passmore, 62 [b., 263. There was no allegation in the 
case before the court, as there was none in any of the fore- 
going, that the plaintiff had proved her claim in bank- 
ruptcy, or had in any manner participated in the distribu- 
tion of the bankrupt’s estate. The striking of the pleas, 
upon demurrer, on this ground, left nothing to be con- 
cluded by the judgment of foreclosure. It went as though 
no defence had been set up. 

Although the affiant employed counsel to prosecute the 
claim cases, and was present aiding in the conduct of the 
trial, he was not bound by the result. The claim had no 
foundation to rest on; the wife and children manifestly 
had no estate or interest in the exemption allowed the de- 
fendant in bankruptcy; and the homestead set apart for 
their benefit by the ordinary of Sumter county, was void 
for want of jurisdiction in the court granting it, as has been 
decided in the case. 

Besides, a verdict in a claim case, finding the property 
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subject, does not debar the defendant from making any 
defence he may have to the judgment and execution issu- 
ing thereon. He is not a party in such a sense as to be 
concluded by such verdict and judgment. 

There is no error in the several rulings of the court be- 
low to which exception has been taken. 

Judgment affirmed. 


ZoRN, JR., trustee, et al. vs. LAMAR et al.* 


. It is not an open question here that, where a judgment below was 
consented to by the party complaining thereof, his writ of error 
will be dismissed. 

. Unless the judgment excepted to be final, or would have been final 
if ruled as desired by the excepting party, there can be no writ of 
error. While the case is pending below, it canno be brought 
here unless the judgment here would finally dispose of it as re~ 
spects th» plaintiff in error. 


. Therefore, where an equity cause against two joint defencants was 
referred to a master in chancery, and on exceptions to his report, 
was dismissed as to one of the defendants, but remained pending 
as to the other, this was not a final adjudication to which the com- 
plainants could except; and if complainants then consented to a 
dismissal of the case as to the :emaining defendant, it was a vol- 
unta: y judgment from which a bill of exceptions would not lie at 
their instance. 


(a.) The refusal to dismiss as to a defendant may be ground of ex- 
ception by him, because if ruled as he desired, the case would 
have been finally disposed of as to him; aliter as to a complain- 
ant who pursues two or more, and a dismissal is had as to one. 


. Parties cannot give premature jurisdiction to the Supreme Court 
by consenting to a final judgment in the court below. 

. A bill being filed to open a decree founded on a settlement or 
agreement in which a trustee either defr uded or colluded with 
his successor, and influenced him to get the consent of parties in 
int>res‘, both were necessary parties, and a voluntary dismissal zs 
to one would render it impossible to prosecute the case against 
the other. 

6. The whole case being out of court, exceptions pendente lite cannot 
be filed. 

October 18 1883. 


*See next case following. 
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Practice in Supreme Court. At September Term, 1883. 


Reported in the decision. 


A. D. Hammonp; W. A. Hawkins; J. P. Fort; Hip 
& Harris, for plaintiffs in error. 


Lanier & ANDERSON; Bacon & Rutuerrorp, for de- 


fendants. 


Jackson, Chief Justice. 


A motion was made to dismiss this writ of error, on the 
ground that the plaintiffs in error consented to the final 
judgment which disposed of the case below, and thereby 
gave this court jurisdiction to review it. “ Consensus tollit 
errorem” is a maxim as old as the civil law, and it has 
been applied to the common law from the times whereof 
the memory of man runneth not to the contrary; espe- 
cially to causes brought by writ of error for review. This 
court has recognized and enforced it, and it is not an open 
question here that where a judgment below is consented 
to by the party complaining, his writ of error will be dis- 
missed. 7 Ga., 79,227; 9 Zb., 207; 33 Jb., 205; 60 Jb., 
117; 64 Jb., 446. These cases, some of them, go to the ex- 
tent that the case will be dismissed, though a right to 
except were reserved, which is not done here. Unless 
the judgment were final, or would have been final if the 
point had been ruled as desired by the plaintiff in error, 
there can be no writ of error here; or, in other words, 
while the case is pending below, it cannot be brought here, 
unless the judgment here would finally dispose of it as 
respects the plaintiffin error. Code, §4250; 64 Ga., 368, 
430; 66 Zb., 573; 68 Jb., 463, 827, and numerous other 
cases. 
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The case of Shealy vs. Toole et al., 66 Ga., 573, is ex- 
actly in point. The bill was against two defendants and 
non-suit as toone. The complainant was plaintiff in error. 
It was held no final judgment, and the writ of error was 
dismissed. 

Applying the principles ruled by this court on the two 
points above; first, thata party cannot except to what he 
voluntarily agrees to, and secondly, that as long as a de- 
fendant remains in the court below or other issues remain 
untried there, the case is pending there, and no final judg- 
ment has been had, so as to allow the complainant or 
plaintiff below to except otherwise than pendente lite, 
and we shall see that the result must be the dismissal of 
this writ of error. 

The bill of exceptions shows that the court passed this 
order or judgment: 

‘* The above stated case having been referred to the master to re- 
port, amongst other things, whether the plea filed by Henry J. Lamar 
to said bill be sustained or not, the same being a plea of res adjudicata 
by a former decree rendered by this court. The master Laving re- 
ported the facts upon said plea, and having found as his conclusion 
of law that the said plea be not sustained, and the said report coming 
before the court upon exceptions of law by H. J. Lamar to the mas- 
ter’s report, alleging that the master erred in finding against the said 
plea, and the said question of law having been argued before the 
court, it is ordered and adjudged that the master erred in not sus- 
taining said plea, and it is further ordered and adjudged that said 
plea be sustained.”’ 

And thereupon the court passed the following addi- 
tional judgment: 


‘* The plea of H. J. Lamar having been sustained by the court, it 
is ordered that the bill, so far as H. J. Lamar is concerned, be dis- 
missed ; and it further appearing that no report has been made by 
the master as to the amount in the hands of Dewberry, by consent 
of complainant, the bill is dismissed as to him, without prejudice as 
to the rights of complainants to recover whatever may be in his 
hands.”’ 

It is too clear for serious argument, that when Lamar’s 


plea was sustained and the case was dismissed as to him, 
the case was still pending as to Dewberry, the other party; 
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and therefore, up to that time no writ of error lay in 
favor of complainants, there having been no final dispo- 
sition of the case. Voluntarily, then, and by and with 
the consent of complainants, the case was dismissed by the 
court as to Dewberry, and this consent judgment finally 
disposed of the case. From it, which was the final judg- 
ment, the complainants cannot come here; because they 
consented to it. From the other judgment, dismissing as 
to Lamar they cannot come here, because it was not final 
as to the case, nor would it have finally disposed of the 
case had the decision on the plea been reversed ; for then 
the other issues would have remained for trial as to Lamar 
and Dewberry both. Had the court refused to sustain 
Lamar’s plea and to dismiss the bill as to him, he could 
have brought the case here, because it would have finally 
disposed of the case as to him (68 Ga., 463); but the com- 
plainant could not, because his case against Lamar and 
Dewberry, or either of them, would not have been finally 
disposed of, other issues remaining to be tried, especially 
as respects Lamar. 68 Ga., 463. 

So that it is clear that the case must be dismissed for 
these reasons. 

But there is another reason. The party cannot precip- 
itate the case here before final judgment, by consenting 
to have the case go out of court below. It would be to 
give this court jurisdiction prematurely and in opposition 
to law, by consenting to the judgment of the court below; 
that is by assigning as error that which the complainants 
agreed to, and which is no error as to them, on the same 
principle, that “ consensus tollit errorem.” 

And in this case there is yet another reason. The grav- 
amen of the bill is fraud as to the two defendants, Lamar 
and Dewberry, it being to the effect that Lamar defrauded 
Dewberry. If not a bill of review, the bill attacks a de- 
cree for fraud. Lamar and Dewberry are parties to that 
decree, and must be joined in any proceeding to overrule 
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or set it aside. So that, when consent was given to dis- 
miss as to Dewberry, the bill could not proceed as to La- 
mar, the other being a necessary party. The bill sought 
to open a decree, founded on a settlement or agreement, 
whereby the property was turned over by Lamar to Dew- 
berry, as agent or trustee of the complainants, and seems 
to have proceeded on the idea that the old trustee, Lamar, 
got the better of Dewberry, the new trustee, in the agree 
ment and the decree consequent thereon, and that Dew- 
berry, influenced by Lamar, got complainants to consent to 
it, Both were parties to that decree. Both are necessary 
parties here, and the voluntary dismissal as to one ren- 
dered it inequitable and impossible to proceed against the 
other. 

We cannot order the interlocutory or pendente lite 
exceptions to be filed now, because there is no case left 
below by the judgment consented to by the complainants 
whereon to rest an exception. The whole case is out, and 
nothing left on which to file an interlocutory exception. 

From a cursory examination of the record, we incline to 
the opinion that the judgment of the court below on the 
plea of res adjudicata under the facts reported would pro- 
bably have been affirmed had the case been heard on the 
merits; but the case is so voluminous that we cannot speak 
with any degree of certainty about it, and indeed are not 
at liberty to adjudicate, as the writ of error is dismissed, 
an with it this point. We merely mention it in passing, 
as causing us less reluctance in dismissing a case of some 
considerable consequence to the parties. 

Writ of error dismissed. 
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Zorn, JR., trustee, et al. vs. LAMAR et al. * 


1. After the judgment of the Supreme Court has been pronounced, 
and the remitter has been issued and transmitted to the court be- 
low, and there received, the jurisdiction of this court ceases, and 
a motion to alter the judgment pronounced cannot be entertained. 

(a.) Semble, that before the remitter has been sent to the court 
below, but after the judgment dismissing a case has been made up 
and entered, a motion to reinstate may be made and allowed dur- 
ing the term, in providential cases, but not otherwise. 

2. Where, in an action joint in its nature, a dismissal was granted by 
the court as to one of the defendants, this finally disposed of the 
joint case, and the plaintiff might bring the judgment of dismissal 
to this court in order to restore the joint action below, to which he 
was entitled. But where, after a dismissal as to one of two joint 
defendants by the court, counsel for plaintiff or complainant vol- 
untarily dismissed as to the remaining defendant, and thus termi- 
nated the case, and rendered it impossible for this court to restore 
the first defendant to the joint case from which he was dismissed, 
the writ of error will be dismissed. 


January 15, 1884. 


Practice in Supreme Court. At September Term, 1883 . 


Reported in the decision. 


A. D. Hammonp; W. A. Hawkins; J. P. Fort; Hui & 
Harris; Harrison & PEEpies, for movants. 


Lanier & AnpEeRSON; Bacon & Rutuerrorp, for re- 
spondents. 


Jackson, Chief Justice. 


The case of Zorn, Jr., trustee, e¢ al. vs. Lamar et al. was 
dismissed during the present term, while the cases on the 
Macon Circuit were being heard, on the ground that the 
case had not been finally disposed of by the court below, 
except by the consent judgme 1t of the court below in dis- 
missing the bill as against Dewberry, it being there pend- 


*See next case preceding. 
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ing, and complainant having no right to bring it here be- 
cause of the dismissal as to Lamar, while it was pending 
against Dewberry below. 

The attention of this court having been called to two 
cases which at first glance would seem to militate against 
the idea that the complainant could not bring a writ of 
error here on a judgment against Lamar alone, dismissing 
the case as to him, on our own action an order was taken 
calling on the counsel of Lamar to show cause why the 
case should not be reinstated. 

They show for cause, first, that the remitter from this 
court certifying the dismissal of the case and the affirm- 
ance of the judgment below had been handed by the clerk 
of this court to counsel and filed in the office of the clerk 
of the superior court during term, and thus that this court 
had no further jurisdiction of the case ; and secondly, that 
the judgment of dismissal was right as pronounced, and 
hence the case should not be reinstated. 

1. In respect to the first point, it is enough to say that 
‘the great current of authority from other states is to the 
effect that when the remitter leaves the appellate court 
and is received in the court below, the jurisdiction of this 
court ceases. 21 Am. Decisions, p. 118, and notes. 

In this court, in the case of Wilder vs. Lumpkin, 4 Ga., 
208, the court, on the 21st page of the report, say: ‘ The 
writ being dismissed in this case, on a subsequent day of 
the same term a motion was made to reinstate it, the 
security on the appeal having, under the rule of this 
court, consented to become a party. The motion was dis- 
allowed. The dismission of the writ is a judgment of 
affirmance. The case was called and heard in its order; 
the minutes of the court for the day were closed, and no 
reason is given for the motion but the plaintiff's misap- 
prehension of the act of the last legislature. The motion 
comes too late. We cannot now open the judgment. 
Such a practice would introduce irregularity and confu- 
sion into the business of this court. If this motion be al- 
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lowed, then a precedent would be established by which, 
at any time during the term, all judgments rendered on 
defective pleadings might be opened.” 

In Middlebrooks et al. vs. Middlebrooks et al., 57 Ga., 
193, a motion to reinstate was refused, though the counsel 
on the other side assented to its being reinstated, because, 
when he moved to dismiss, he was not cognizant of an agree- 
ment with the other side made by his associate, which 
would have changed the case and precluded him from 
making the motion. 

On the other hand, in Ev parte Bradley, 63 Ga., 566, a 
case was reinstated where, by providential cause, the coun- 
sel, who was also the sole party, was prevented from 
reaching the court when his case was called, and until the 
Eastern circuit, on which docket the case stood, was over, 
but during the same term of the court. It does not ap- 
pear that the remitter had left this court at the time 
action was taken in either of the foregoing cases. 

In the case at bar, the remitter had been filed in the 
court below, but in term and not in vacation, as allowed . 
by oun statute. Code, §4287. It would seem from our own 
decisions that in providential cases, a motion to'feinstate 
made in.term would be allowed; but in other cases contra, 
the remitter not having gone below. And as the current 
is so strong in other appellate courts against the jurisdic- 
tion after the remitter leaves this court, unless it is issued 
by mistake or fraud, it would seem that the better opinion 
is that this court, having finally disposed of the case, is 
precluded from, further action thereon. 

2. But pretermittin that point, and conceding that the 
case is in fiert during the entire term, and even after the 
remitter has been transmitted to the court below, and may 
be reinstated here on good grounds, we are quite clear that 
the judgment of dismissal made before is right, and for 
that reason the case should not be reinstated. 

The cases in 53 Ga., 443, and 63 Jb.,67. are distinguish- 
able from this at bar. There it was held that, as the action 
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was joint, dismissal as to one defendant finally disposed of 
the joint case, and hence the plaintiff might bring that judg- 
ment of dismissal as to one here. in order to restore the 
joint action below to which he wasentitled. Andsoin this 
case, had nothing more transpired below, the complainants 
might have brought the dismissal of the case as to Lamar 
here, probably, as the bill is necessarily joint, that is, both 
Lamar and Dewberry, being parties to the decree attacked, 
were necessarily joined in the bill; but something more 
did transpire below, and that is the consent judgment 
whereby the complainants themseives consented to the 
dismissal also as to Dewberry. Thereby a fatal blow 
was given to the joint action or bill, by consent; and 
thereby if the case were heard here as to Lamar, and the 
judgment reversed and the case sent back, it would not 
be the joint case, but a case against Lamar alone, which 
could not be tried in the absence of Dewberry. 

It has been intimated that Dewberry might be made a 
party again. Possibly he might. But the case must be 
adjudicated here as this record makes it, and without re- 
gard to possible action hereafter below. And inasmuch 
as the only thing that gave complainants the semblance of 
right to bring this writ of error here is the neawus, the liga- 
ment that tied Dewberry and Lamar together as Siamese 
twins in this suit, so that to kill one was to kill both; and 
inasmuch as Dewberry was slain by themselves, and the 
act of sending Lamar back would not reinvigorate the 
twin life, but tie him on to a corpse, this court will not do 
the vain act which could not restore the joint suit, but 
would turn it into a several suit, which could not stand a 
moment in the court below. 

The motion to reinstate must be denied. 
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CoLpING vs. WILLIAMSON. 


An action for the amount due on advances made in 1873 brougnt in 
1882 is barred by the statute of limitations, and these facts appear- 
ing on the face of the declaration, with nothing else apparent 
therein or appended thereto to take the case without the operation 
of the statute, the action was properly dismissed. (Head-note by 
the court. ) 


December 4, 1883. 


Actions. Statute of Limitations. Before Judge Cars- 
WELL. Scriven Superior Court. May Term, 1883. 


Colding brought suit against Williamson in 1882. The 
body of the declaration and the exhibits attached thereto 


were as follows: ; 
‘*The petition of Silas M. Colding respectfully showeth that here- 
tofore, to wit, on the 27th day of March, 1873, and before that time, 
your petitioner and James 8S. Turner, as copartners using the firm 
name and style of Colding & Turner, were cotton factors and general 
commission merchants, doing business in the city of Savannah, of 
said state. Thaton the day and year aforesaid, Benjamin M. Wil- 
liamson, of said county of Scriven, being indebted to them, the said 
Colding & Turner, in a large sum of money for supplies and advances 
made to him by said commission merchants, and being desirous of 
obtaining other advances, supplies and provisions, and other articles, 
to carry on his business of farming in said county, gave to them his 
promissory note for the amount of his indebtedness, and did, on the 
day and year aforesaid, enter into his contract or obligation under his 
hand and seal, whereby he covenanted and agreed to send to said 
Colding & Turner ‘a sufficient amount of cotton or other produce,’ 
not only to pay said note at maturity, but to pay all other advances 
made to him, all of which will appear by reference to the paper hereto 
annexed, marked ‘‘ Exhibit A,’’ and which is acopy of the noteand 
agreement referred to. Petitioner would further show that, relying 
upon the agreement so made as aforesaid, under the hand and 
sealof the said Benjamin M. Williamson, they made other large ad- 
vances to the said Benjamin M. Williamson in supplies, provisions, 
and other articles. Petitioner would further show that the said Ben- 
jamin M. Williamson utterly failed to ship to the said Colding & Tur- 
ner a sufficient amount of cotton or other produce to pay for said ad- 
vances so made as aforesaid under said contract. But petitioner 
would further show that the paper hereto annexed, marked ‘‘ Ex- 
hibit B,’’ contains a statement of all the advances made under said 
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contract, and contains also a statement of all the credits to which the 
said Benjamin M. Williamson is entitled thereunder. Wherefore. 
your petitioner claims that the said Benjamin M. Williamson, under 
and by virtue of said contract, for advances so made thereunder, was 
indebted to the said Colding & Turner, on the 13th day of March, 
1874, the sum of sixiy-one dollars and thirty-seven cents, besides ac- 
cruing interest at bank rates, to wit, th. sum of 13 percent. per an- 
num. Petitioner would further show that, though often requested, 
the said Benjamin M. Williamson utterly fails and refuses to pay said 
sum of money so due as aforesaid for advances made under and by 
virtue of said contract. Petitioner would further show that since said 
13th day of March, 1874, said contract so made on said 27th day of 
March, 1873, as well as all rights connected therewith, has fora valu- 
able consideration been assigned and transferred to your petitioner ; 
wherefore, your petitioner says that the said Benjamin M. William- 
son, under said contract, is indebted to him the said sum of sixty- 
one 37-100 dollars, besides said bank rates of interest thereon, from 
said 13th day of March, 1874, and his reasonable costs and attorneys’ 
fees in this behalflaid out and expended, all of which he refuses to 
pay.” 
‘*Exuipit A.’’ 

**$400.00 SAVANNAH, Ga., March 27th, 1873. 

On or before the first day of November next, I promise to pay to 
Coiding & Turner, or order, four hundred dollars, for value received: 
*nterest at banking rate after maturity. 

Bens. M. WILtiaMson, [SEAL.]’” 


“In consideration of fertilizers and other supplies to the amoun, 
of four hundred dollars, furnished me by Messrs. Colding & Turner, 
cotton factors and general commission merchants, of Savannah, Ga., 
(said firm composed of Silas M. Colding and James 8. Turner) to 
enable me to carry on my business of planting during the present 
year, in the county of Scriven, state of Georgia, and for which amount 
I have hereun‘o given them my note attached, and for securing the 
prompt payment of said amount at maturity of said note, (as wellas 
to secure the payment of all other advances they, the said Colding 
& Turner may make in provisions, farming utensils or otherwise), I 
hereby give and grant unto the said Colding « Turner and create in 
their favor a lien on all my crops of cotton, corn, etc., growing or to 
be grown during this year in thecounty and state aforesaid, and also 
upon all my farming implements, and stock of all kinds. AndI 
hereby pledge myself tosend to said Colding & Turner, at Savannah, 
Ga., for sale for my account, at least a sufficient quantity of cotton 
or other produce to pay said note at maturity, as well as other ad- 
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vances, together with interest, commission, bank premium and 
charges, ascustomary. In the event of a failure to pay said note at 
ma urity and other advances as before mentioned. then and in that 
case, I empower said Colding & Turner or their assigns to foreclose 
this lien by the most summary legal process. And I further covenant 
and agree that in case of aforeclosure of this lien, to pay all attor- 
ney’s fees, cost of court, etc. And I further bind myself to send the 
balance of my crops to the said Colding & Turner at such times as I 
may get it ready for market, or at my convenience. 
I covenant that there are no liens whatsoever upon the crops and 
property above mentioned, except those held by Colding & Turner. 
In witness whereof, I have hereunto set my hand and seal at Sa- 
vannah, Geo., this twenty-seventh day of March, 1873. 
Bens. M. WILuIAMson. [SEAL.] 
Signed, sealed and delivered in presence of 
W. J. Morean, 
Joun C. McGrew.”’ 
The foregoing indorsed as follows: ‘‘Colding & Turner ”’ 


The paper marked “ Exhibit B,” referred to in the declar- 
ation, was attached thereto. It was a bill of particulars 
setting forth advancements and supplies from Dec., 1872, 


to Dec., 1873. 

On motion, the court dismissed the case, on the ground 
that it appeared on the face of the declaration that it was 
barred by the statute of limitations. Plaintiff excepted. 


Buack & DELL, by brief, for plaintiff in error. 
No appearance for defendant. 
Jackson, Chief Justice. 


1. It will be seen from the report of the declaration, 
and exhibits, which make a part of it, that the suit is 
brought to recover the balance of advances made in 1873, 
and not upon the promissory note nor for breach of cove- 
uant for not furnishing cotton wherewith to pay for those 
advances. It is therefore the balance of an open account 
made in 1873, and as it was not brought until 1882, the 
account is most clearly barred by the statute of limitations, 

Even had a part of the $400.00 note been unpaid, it 

v 71--7 
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would have been barred, because the note is not a sealed 
instrument under our statute, no mention being made of the 
seal in the body of the note. Code, §§2915, 2917. 

If it had been an attempt to foreclose the lien, which 
is the legal effect of the other paper annexed to the declar- 
ation, it would also have been barred. The lien was made 
under the act of the 24th of February, 1873. See acts 
1873, section 6th, p. 43. The lien appears to have been 
confined to the crop of that year, 1873, in this case, by 
the aforesaid section of the act, the language being, “ and 
shall only exist as liens on the crop of the year in which 
they are made;” and would be thereafter wholly inopera- 
tive, it would seem. 

Besides, by the terms of the covenant in the paper giv- 
ing the lien, the contract exhibited to the declaration, the 
lien and obligation is confined to the crops of that year. 
The remedy of the party was by foreclosure of the lien 
according to law; and by the act of 1873 supra, section 17, 
that foreclosure was to proceed under section 1969 of the 
then Code and the acts amendatory thereof, which will be 
found embodied in §1991 of the present Code, and which 
requires a demand, etc., and a prosecution of the action 
to foreclose within one year after the maturity of the debt. 
54 Ga, 167. 

So that, let the plaintiff have sued on the lien, although 
under seal, the bar of the one year’s statute would have 
been in his way, and no matter where he looked through 
the papers attached to his declaration or at the declaration 
itself, on the face thereof his suit was barred and should 
have been dismissed on demurrer. The seal could give 
the contract or covenant no longer life than the statute, 
its creator, authorized; and that was ephemeral ; it died 
in a year. 

Judgment affirmed. 
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ConpER vs. HoLtEMAN & BALLARD, and vice versa. 


. Where one made a conditional sale of personal property, retaining 
the title in himself to secure the purchase money, a failure to re- 
cord the contract within thirty days, as required by Code §1955 
(a), did not render the property subject to a judgment which had 
been rendered in favor of a third party against the vendee of the 
personalty prior to the making the sale. As to such a judgment 
creditor, the failure to record the contract of sale was immaterial. 

. The judgment being affirmed, the cross-bill of exceptions is dis- 
missed. 


November 6, 1883. 


Judgments. Liens. Sales. Contracts. Records. Prac- 
tice in Supreme Court. Before Judge Harris. Campbell 
Superior Court. February Term, 1883. 


Reported in the decision. 
P. H. Brewster; Roan & Rosser, for Condor. 
R. M. Hottey contra. 

BLANDFORD, Justice. 


This case was tried below by the judge, without a jury, 
on an agreed state of facts, and the property levied on 
found not subject. The material facts are these: Conder, 
in 1879, obtained a judgment against Hudson, and had a 
fi. fa. issued from that judgment levied on this property, 
one black mare mule and a two horse wagon, as the prop- 
erty of the defendant, on the 18th day of October, 1882. 
Holleman & Ballard claimed the property. Their claim 
was based on these facts: On January 2d, 1882, they sold 
the property levied on to Hudson, and took his note for 
the purchase money, and to secure it retained, by the terms 
of the note, the title; this note or contract was probated 
and recorded on Fohowury 28th, 1882. 

The court held that, under the facts, the property levied 
on was not subject to the fi. fa. This judgment is ex- 
cepted to, and error is assigned thereon. 





SUPREME COURT OF GEORGIA. 


‘Conder vs. Holleman & Ballard, and vice versa. 


1. It is insisted by counsel for plaintiff in error that, 
under the act of 1881, Code, §1955 (a), this being a 
conditional sale fr»m the claimant to the defendant in ex- 
ecution, whereby the title to the property levied on was 
reserved to claimant, and inasmuch as the same was 
not recorded within thirty days, that it was subject to the 
judgment lien of plaintiff, although such judgment had 
been obtained long prior to the sale by claimant to the de- 
fendant in execution. One provision in the statute referred 
to is, “ the existing statutes and laws of this state in rela- 
tion to the registration and record of mortgages on personal 
property shall apply to and affect all conditional sales of 
personal property as defined in this section.” Hence it 
becomes necessary that the conditional sale in this case 
should be recorded within thirty days, the same as the 
record of mortgages on personal property. 

But the object of the registration of mortgages is to 
give notice toall persons having dealings with the mortgagor 
of the existence of the mortgage ; and in this case it appears 
that the dealings had between the plaintiff in execution 
and the defendant had taken place long before the sale 
of the property levied on, which was sold by the claimant 
to the defendant in execution, and the judgment in said 
case had been obtained long before said conditional sale. 
Then whether said conditional sale had been duly recorded 
or not, it would notin any manner affect the plaintiff, whose 
judgment had been obtained before the sale, and as to him it 
made no difference whether the sale was recorded or not. 
A judgment creditor of a mortgagor whose judgment was 

‘obtained before the making of a mortgage would not be 
affected by the record of such mortgage in any way. So 
this judgment creditor is in nowise affected by the non- 
record of this conditional sale; no right has accrued to him 
between the making of the conditional sale and the reeord 
of the same; he is not hurt byits non-record; and as to him, 
it is the same as if the sale had been duly recorded. The 
title to this property was in the claimant, he having re- 








SEPTEMBER TERM, 1883. 95 


Hartley vs. Head, guardian. 


served the same until it was paid for by the defendant in 
execution, and he did not lose the same nor render it liable 
or subject to the judgment and execution of plaintiff by 
reason of not having his conditional sale recorded within 
thirty days.- The lien of this judgment never attached to 
the property levied on. Such being the judgment of the 
court below, the same is affirmed. 

2. It is ordered that the cross-bill of exceptions filed in 
this case be dismissed, and that the judgment of the court 
below stand affirmed. 

Judgment affirmed. 





Hartiey vs. Heap, guardian. 


Where a ward became of age in 1870, and instituted no proceedings 
against her guardian until 1882, when she cited him before the 
ordinary for a settlement, the action was barred by the statute of 
limitations; nor wa; the bar of the statute relieved by the fact 
that she had demanded a settlement, and the guardian had replied 
that he had better keep her money ; that it would do her more good ; 
and promised that he would settle with her. 


October. 16, 18&3. 


Statute of Limitations. Guardian and Ward. Before 
Judge Summons. Houston Superior Court. April Term, 
1883. 


Reported in the decision. 


W. CO. Winstow; J. H. Branuam, for plaintiff in error. 
Duncan & Miter, for defendant. 


BLANDFORD, Justice. 


The plaintiff in error cited the defendant before the 
court of ordinary for a settlement of his accounts as her 
guardian. ‘The case was carried to the superior court by 
appeal. The defendant pleaded the statute of limitations, 
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and upon the trial it was shown that plaintiff, the ward, 
became of age in the year 1870, and that this proceeding 
was commenced November, 1882. Plaintiff testified that. 
defendant, when she demanded a settlement, said that he 
had better keep her money, that it would do her more 
good, and promised that he would settle with her. The 
court charged the jury that, if these facts were true, she was 
barred by the statute ; this ruling is made a ground of error 
in the motion for new trial. If this testimony is true, the 
charge of the court was rlght, and there was no error in 
refusing the new trial here. See Code, §2922; 56 Ga., 684; 
66 Ga., 255; 60 Ga., 449; 61 Ga., 356. 
Judgment affirmed. 


McRae vs. Toe State ofr GEORGIA. 


. That the court at the time an indictment was framed was illegally 
held, because it had not been adjourned and convened according 
to law, was not matter which could be taken advantage of by demur- 
rer, but by plea, properly verified, the indictment being regular 
on ifs face. 

-) The indictment was certain, full and particular, coming fully up 
to the requirements of §4628 of the Code. 

. Where, at and before the killing, there was a great riot by many 
persons who composed a mob, and the accused was one of them, 
and took part in the riot, incited it, and was in great part respon- 
sible therefor, he was liable for each and every illegal act com- 
mitted by such mob, and what was said and done by the mob, or 
any of its members, was proper evidence on the trial of the de- 
fendant. 

.) There was no evidence submitted by the prisoner showing that, 
after he joined the rioters, he left or abandoned them before the 
homicide was committed. 

. Where, after the prisoner was arrested, the parties making the 
arrest gave him spirituous liquors, and subsequently he offered 
them twenty dollars to let him escape, this conduct on the part of 
the arresting party, or of any other party , was highly reprehensible ; 
but, without more appearing, it was not sufficient to exclude from 
evidence the statements of the accused and his offer to pay for his 
release. 

. The verdict was in accordance with the evidence. 


September 18, 1883. 
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Criminal Law. Indictment. Riots. Evidence. Be- 
fore Judge Fort. Dodge Superior Court. November 
Adjourned Term, 1883. 


McRae was indicted, with others, for the murder of J. 
Q. Howard. He demurred to the indictment on the 
ground, among others, that the court at which it was re- 
turned was illegally convened, being at the time to which 
the session of court had been adjourned by the judge by 
telegram to the clerk. (This was made a ground of de- 
murrer, but there was nothing in the indictment to disclose 
these facts. ) 

The evidence showed, in brief, as follows: 

On August 6, 1882, there was a negro camp-meeting in 
the town of Eastman, and an excursion train brought many 
toit. During the day, a difficulty occurred and a negro was 
killed. The other negroes seemed to be much excited. 
Defendant was near the corpse and was gesticulating. He 
said that it was ashame; that if they “ would stand up to 
him,” they would “have him” before night. The crowd 
gathered round him; the body of the dead negro was car- 
ried off, and the crowd went down the streets; the noise 
increased, and the mob became riotous; pistols were fired 
and threats and loud language were used. A little later, 
Howard, whom the crowd claimed to have done the kill- 
ing, was seen to run down the street, and the mob pursued 
him, firing pistols at him, hallooing and threatening to 
kill him. Defendant was about a hundred yards behind 
them; he ran after them, and when within about forty 
yards of the crowd, also fired his pistol. He joined the 
crowd and was lost to view. The mob pursued Howard 
to the house of one Harrell, insisted on being admitted, 
threatened to burn the house, searched it, caught Howard, 
pulled him to the front door, shot him and beat him over 
the head with clubs and sticks, causing his death. On 
October 11, thereafter, defendant was caught in Waycross, 
about one hundred and forty-six miles away ; he was pass- 
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ing under another name, and denied his own name when 
arrested. The person making the arrest was not an officer. 
On the way to Eastman defendant was given some whiskey 
but the person having him in charge stated that it was not 
enough to make him drunk. After this, he offered to such 
person $20.00 to release him. 

Defendant offered no testimony. In his statement he 
denied that he was one of the mob, or that he used a ficti- 
tious name, and said that if he offered to pay for a release, 
he was drunk. 

The jury found the defendant guilty as principal in the 
second degree, and recommended that he be imprisoned 
for life. He moved for a new trial on the following 


grounds: 

(1), (2.) Because the verdict was contrary to law and 
evidence. 

(3), (4.) Because the court overruled the demurrer to 


the indictment. [In one ground it is called a demurrer ; 
in the other, a plea in bar. From the record it appears 
that the first was correct. | 

(5.) Because the court admitted evidence that cries of 
“kill him,” “ we will have his head,” etc., were uttered by 
members of the crowd; the witnesses were unable to state 
what individuals uttered the cries. 

(6.) Because the court admitted evidence of the change 
of name and offer of defendant to pay for his release, it 
appearing that this information was obtained while de- 
fendant was in custody and after being furnished with 
whiskey by the party having him in charge. 

The motion was overruled, and defendant excepted. 


J. W. Hayaoop; T. P. Loyp; L. A. HAL, for plaintiff in 
error. 


C. ANDERSON, attorney general; C. C. Situ, solicitor 
general, by Harrison & Peeptes; D. M. Ropers, for the 


state. 
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BLANDFORD, Justice. 


1. The plaintiff in error was indicted for the murder of 
J. Q. Howard on 6th of August, 1882. The indictment 
was demurred to on several grounds. First, because the 
court, at the time the indictment was found, was illegally 
held, as the same had not been adjourned and convened 
agreeably to law. Matter of this kind could not be taken 
advantage of by demurrer, but by plea properly verified., 
The indictment contained nothing and omitted nothing 
which could be taken advantage of by this demurrer ; so 
the court was right in overruling this demurrer. 

The indictment was further demurred to on several 
grounds stated in the record. Upon looking into these 
grounds of demurrer, and at the indictment, it is certain, 
full and particular, coming fully up to the requirements 
of the common law and §4628 of the Code of Georgia, 
which says that “ Every indictment or accusation of the 
grand jury shall be deemed sufficiently technical and cor- 
rect which charges the offence in the terms and language 
of this Code, or so plainly that the nature of the offence 
charged may be easily understood by the jury.” 

2. In this case it appears, from the evidence, that at 
and before the killing of the deceased, there was a great 
riot by many persons who composed the mob; it was 
shown that the accused was one of the mob; that he took 
part in the riot, and incited it, and was in great part respon- 
sible therefor. He was liable for all apd every illegal act 
committed by the mob, and what was said and done by 
the mob or any of them, was proper evidence to be sub- 
mitted to the consideration of the jury upon the trial 
of this defendant. 31 Ga., 236; Lord George Gordon’s 
case, Howell’s State Trials, Vol. 21, pp. 486 to 589; 2 
Doug., 590; 17 Ga., 356. There was no evidence sub- 
mitted by the prisoner showing that, after he joined the 
rioters, he left, them and abandoned them before the homi- 


cide was committed. 
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3. After the prisoner was arrested, the evidence shows 
that the party making the arrest gave the prisoner spirit- 
uous liquor, and after this prisoner offered the arresting 
party twenty dollars to let him escape. This conduct of the 
party making the arrest, or of any other party, is highly 
reprehensible, and such conduct cannot but meet with the 
condemnation of all right-thinking men. The statement 
of the accused, his offer to pay twenty dollars for his re- 
lease, was properly admitted in evidence by the court be- 
low. 

4. The verdict of the jury was in accordance with the 
evidence, and there was no error in the court below in re- 
fusing the new trial upon the several grounds taken in the 
motion. 

Judgment affirmed. 


Bussey vs. THe STATE OF GEORGIA. 


Threats of prosecution alone do not amount to that violence which 
constitutes robbery, except where the threat is to prosecute for an 
unnatural crime; but if such threats or accusations are accom- 
panied by force, and the property or money is given up in conse- 
quence of this force, the transaction is robbery. 


October 9. 1883. 


Criminal Law. Robbery. Before Judge Bowser. Decatur 
Superior Court. November Adjourned Term, 1882. 


Reported in the decision. 

Gurey & GuRLeY, for plaintiff in error. 

J. W. Watters, solicitor general, for the state. 
Jackson, Chief Justice. 


The defendant was convicted of the offence of robbery 
and sentenced to two years imprisonment in the peniten- 
tiary. He moved fora new trial, on the ground that the ver- 
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dict is contrary to law and the evidence ; the court refused 
to grant the motion, and he excepted, making the single 
point that the evidence does not support the verdict, and 
therefore it is unlawful. 

The facts are, when analyzed, that the defendant pre- 
tended that he was marshal of the town, had on a star 
designating the office, seized the prosecutor, to whom an- 
other was showing a trick at cards, and upon the exclama- 
tion of that other, ‘“there’s the marshal,” pushed him 
against the wall, threatened to take him to jail unless he 
paid him money, and thus extorted from him eight dollars, 
which he said he paid “to keep from going to jail, and he 
did not want to be bothered.” 

The question is, do these facts, in any view which the 
jury could take of them, amount to robbery? No excep- 
tion is taken to the judge’s charge; therefore he charged 
the exact law of the case. 

This law is the same as the English or common law in 
substance, “intimidation” being substituted for “ fear,” 
in our penal code. See page 315 of 12th Ga. R., the 
case of Long vs. The State, where this court holds that the 
Code makes no alteration in the common law. 

In the same case, this court fully expounds the law of 
this case thus, on pages 318 and 319, in divisions marked 
6 and 7, and which exposition is a close and correct sum- 
mary of the common law: “ Again, threats of a prosecu- 
tion amount to that violence, by construction, which con- 
stitutes robbery, only in one instance, and that is when 
the threat is to prosecute for an unnatural crime; and it 
will be robbery, whether the party is guilty or not. So 
abominable is the crime, and so destructive is even the 
accusation of it of all social right and privilege, that the 
law considers that the accusation is a coercion which men 
cannot resist. This seems to be the only case in which 
a threat: to prosecute will supply the place of actual force. 
So that threats to take one before a magistrate, or to pros- 
ecute for any other offence, or accusations of other crimes, 
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although these may have the effect of extorting money or 
property from a person, do not make the transaction a 
robbery. 

“If, however, such threats or accusations are accompanied 
with force, actual or constructive, and the property or 
money is given up in consequence of this force, the trans- 
action is robbery. Nor is the guilt of the party accused 
any defence to an act of robbery. If property is extorted 
by violence upon a charge of larceny, or any other crime, 
the offence is neither justified nor mitigated by his guilt, 
nor aggravated by his innocence. The law will not allow 
property or money to be violently taken away from a citizen 
because he happens to be a guilty man. He is liable to 
the law, if guilty, and under the protection of the law, 
whether innocent or guilty.” 

These principles will be found in 2 East’s Pleas of the 
Crown, from p. 714 to p. 736, and in 2 Russell on Crimes, 
p- T17 et seg. The presumption is that the court below 
gave them to the jury, and that the jury found that the 
money was extorted from the prosecutor by violence, on 
a charge of gambling, and not by the mere fear of a crim- 
inal prosecution for that offence. If the jury so found, 
and there is evidence of violence sufficient to support the 
finding, then, under the decision in Long vs. The State, 
the verdict is not contrary to law and evidence. 

What violence is proved? The prosecutor was seized, 
shoved and held against the wall and threatened to be 
taken to jail, and thus the money was extorted from him. 
True, he did say that he paid it to keep from going to jail, 
and he did not want to be bothered; but the jury might 
well have concluded that, whilst the fear of the jail did 
enter into the reason of his delivery of the money, the vio- 
lence of the defendant, the seizure by the collar and press- 
ing him against the wall. contributed largely to it, and 
made a considerable part of that bother” in which the 
poor country darkey was involved when in the clutches 


of these town sharks. 
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Whilst the mere arrest of him, with the threat to take 
him to jail (for there was no threat to take him to a mag- 
istrate or prosecute him), would not suffice alone to make 
acase of robbery; yet, accompanied with this ill-usage 
and violence of seizure, pushing and holding, it does, ac- 
cording to Long vs. The State, make such a case. 

It follows, that whilst the case on the facts may be close, 
yet there is evidence of force as well as intimidation about 
the jail; the transaction itself is violative of all honesty 
and decency; and whilst this court will rule the law as it 
understands it, it will not strain it one jot or tittle to shield 
the perpetrator of such an outrage. 

Judgment affirmed. 


Coss vs. WIsE, trustee, et al. 


A bill was filed to call one to account both as trustee and administra- 
tor; it alleged that another was surety upon his bond as trustee, 
and impliedly and indistinctly (if at all), that he was also surety 
on the administration bond; he was joined in the suit, and sub- 
poena was prayed and issued against both him and the principal ; 
they answered the bill jointly, and the surety set up no special de- 
fence growing out of the relation he sustained to the other def »nd- 
ant; the answer was silent as to the suretyship The jury found 
a specified sum against the principal as trustee and another sum 
against him as administrator The chancellor entered a decree 
against him severally for the amounts so found, «nd also against 
the other defendant as his surety in both capacities: 

Held, that such decree was error and must be set aside While ver- 
dicts are to be given a reasonable intendment, and may be con- 
strued where the jury have expressed their meaning in an in- 
formal manner, the court cannot supply substantial omissions. 

(a.) The decree as to the surety is set aside; in other respects it is 
affirmed ; both parties having leave to amend their pleadings, so as 
to make and determine distinctly the issue of his liability. 


September 11, 1583. 


Verdict. Decree. Practice in Superior Court, Prac- 
tice in Supreme Court. Before Judge Hurcutns. Oconee 
Superior Court. January Term, 1883. 
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Cobb vs. Wise, trustee, et al 
Reported in the decision. 


S. P. Tuurmonp ; H. D. McDantez; J. R. Lys, for plain- 
tiff in error. 


A. S. Erwiy; Pore Barrow; A. J. Coss, for defendants. 


Hat, Justice. 


Florine Wise ana ner husband and trustee brought this 
bill in equity to hold to account her former trustee, Wil- 
liam D. Cobb, who succeeded in this trust her first hus- 
band, Henry W. Cobb, upon whose estate the said William 
D. Cobb also administered ; the bill also sought an account 
of Henry W. Cobb’s administration of the trust at the 
hands of his said administrator. Azariah P. Cobb, who 
was claimed to be the surety of William D. Cobb as trustee 
and also as administrator, was joined in the suit with the 
said William D.; process was prayed and issued against*both 
of them, and both were served. They answered the bill 
jointly, and Azariah P. set up no special defence growing 
out of the relation he sustained to the other defendant. The 
bill very distinctly sets forth the fact that he was surety 
upon the trustee’s bond, but only impliedly and indis- 
tinctly, if at all. charged him as surety upon the adminis- 
trator’s bond of the said William D. Copies of the bonds 
are not appended as exhibits, nor are they otherwise de- 
scribed in the pleadings. The answer is silent as to the 
suretyship. 

The jury on the trial of the case returned a verdict against 
William D. Cobb for the sum found to be due from 
him as complainant’s trustee; and also for the amount due 
from Henry W. Cobb, deceased, her former trustee, against 
him as Henry W. Cobb’s administrator. No mention was 
made in the verdictof Azariah P.Cobb. On this verdict a 
decree was entered against William D. Cobb for the 
amounts found against him severally as trustee and ad- 
ministrator, and also against Azariah P. Cobb as his surety 
in both capacities. 
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Azariah P. Cobb moved to set aside this decree, because 
there was nothing in the verdict authorizing a decree to be 
rendered against him; his motion was refused, and on this 
refusal he assigns error. 

The point, we think, is well taken ; as to him, the verdict 
is so uncertain and incomplete that the court below could 
make no reasonable intendment, either from it or the 
pleadings in the case, as to what the jury purposed by their 
finding. It certainly could not presume that they intended 
to find against him, nor do we think that we are at liberty to 
infer that they meant to find in his favor. Wood vs. 
McGuire's Children, 17 G@., 361, closely resembles this 
case in its facts and is all fours with it in the principle 
it establishes. In that case the jury failed to find either 
for or against one of the several plaintiffs, here they failed 
to find as to one of the defendants; there a motion was 
made by the defendant for a new trial, here a2 motion was 
made by the defendant, as to whom there was no finding, to 
set aside the decree rendered against him. After noticing 
the rule requiring the verdict to cover the issues and the 
parties, and recognizing the further rule that every reason- 
able intendment should be made to uphold the verdict, 
this court limits the authority to make such intendments 
“to cases where the jury have expressed their meaning in 
an informal manner,” but “the power to supply substan- 
tial omissions,” is expressly disclaimed. Lumpkin, J., 
who delivered this opinion said (p. 663): “ But the diffi- 
culty here is, not that the jury have expressed their mean- 
ing in an informal manner, but they have failed to express 
any opinion at all as to one of the parties. True, they 
have not found for Lovick McGuire ; but are we authorized 
to say that they intended to find against him? How shall 
the verdict be amended then? For this plaintiff or for 
the defendants as to him? The verdict gives no response 
to this question; and the court is at liberty to answer for 
the jury.” 

This decree, so far as it is against Azariah P. Cobb, must be 
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set aside; in all other respects it is affirmed. The case is 
still open as to him in the lower court. The question of 
his liability as the security of William D. Cobb, as trustee 
for complainant, Florine, and as administrator of Henry 
W. Cobb, deceased, must be ascertained by another jury. 
Both parties are to have leave to amend their pleadings, 
so as to make this issue distinctly, if they shall see proper 
soto do. 
Judgment reversed. 


Tue City or ATLANTA et al. vs. Tue Gate Crty Gas Liaut 
CoMPANY. 


1. If a charter is granted after having been applied for, acceptance 
may be presumed from such previous application. 

(a.) The provision contained in Art. 4, par. 3, §1676 of the Code, that 
no corporation creat-d under that article shall commence to exer- 
cise the privileges conferred by its charter until ten per cent of its 
capital stock has been paid in, and ‘‘no charter shall have any force 
or effect for a longer period than two years, unless the incorporators 
within that time shall in good faith commence to exercise the powers 
granted by the act of incorporation,’’ does not apply to a charter 
granted by the general assembly, but only to those granted by the 
courts. 

.) The constitution of 1868, in declaring of force all acts passed by 
any legislative body since January 19, 1861, including that body 
of laws known as the Code of Georgia and the acts amenda- 
tory thereof, or passed since that time, which Code and acts are 
embodied in the printed book known as Irwin’s Code, with cer- 
tain named exceptions, did not intend to adopt as law every inac- 
curacy which may have crept into that book. 

.) The charter of a corporation may be forfeited for a willful viola- 
tion of any of the essential conditions on which it is granted, or 
for a misuser or non-user of its franchises, but its dissolution 
for either of these causes can be effected only by the judgment of 
a court of competent jurisdiction declaring the forfeiture, and dates 
only from such judgment Misuser or non-user cannot be set up 
collaterally as a defence to an action. 

2. Where a manufacturing company was regularly and legally char- 
tered by the legislature under the constitution of 1868, the fact 
that it was suffered to lie dormant and was not organized until 
after the adoption and ratification of the constitution of 1877, did 





SEPTEMBER TERY, 1883. 107 


The City of atlanta et al. vs. The Gate City Gas Light Co. 


not bring it to an end and make it necessary that such company 
should obtain a new charter from the court. 

3. Municipal corporations are created by the general assembly and 
may be destroyed by them. No rights are vested in such corpo- 
rations as against the state. They can exercise no other powers 
than those conferred by the acts creating them; they are subordi- 
nate agencies to assist in the administration of the government of 
the state. Over their streets, lanes and alleys, it would seem that 
the state, through its legislature, has as much power and control 
as it has over o‘her public highways, which it may change, alter 
or abolish at will. 

1.) The legislature could authorize a gas company chartered by it 
in 1875 to use the streets of an incorporated town or city for its 
pipes and fixtures, and the permission of the city was not required 
to enable the company to exercise its franchises, and any ordi- 
nance, interfering with or denying the exercise of a right thus 
granted by the legislature, has been held void. 

(6.) Whether the state can delegate to a subordinate tribunal or 
agency the power to modify charters. Quere. 

(c.) The city of Atlanta having stood by and seen the company make 

an outlay of $140,000 in the exercise of their rights under this charter, 
without intimating to them that objection would be made to the 
use of the streets for the purposes authorized, without the use of 
which their enterprises would not have been undertaken, and 
could not be prosecuted, and they would lose their entire outlay 
and be ruined, such city would now be estopped from refusing to 
allow the laying of the pipes, etc. 
A mandamus was not required to force the corsent of the defend- 
ants in the bill to the exercise of the compahy’s rights and privi- 
leges under its charter. Their exercise does not depend on such 
consent. 

. While a court of equity will not interfere by injunction with the 
prosecution of a criminal proceeding not touching the enjoyment 
of property, yet where it is evident that private property and civil 
rights are invaded by such means, equity will interfere to protect. 
them. 


October 9, 1883. 


Corporations. Municipal Corporations. Charters. Con- 
stitutional Law. Streets. Laws. Estoppel. Before 
Judge Hammonp. Fulton Superior Court. April Term. 
1883. 


v. 71—8 
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Reported in the decision. 
W. T. Newman; Hopxrys & Gueny, for plaintiffs in error. 


E. F. Hoce; N. J. Hammonn, for defendant. 


Hatt, Justice. 


The Gate City Gas Light Company brought suit on the 
-equity side of the court against the City of Atlanta, the 
mayor of said city, and its engineer, and alleged by its 
bill that it was incorporated by an act of the general as- 
sembly of Georgia, approved the 4th of February, 1875; 
that in addition to the powers conferred on such corpora- 
.tions, of having and using a common seal, etc., full power 
and authority was granted it to make, manufacture and 
sell gas, to be made of coal, rosin, or other materials, for 
lighting the streets, public and private buildings, and 
other places in the city of Atlanta, and “to lay down in 
any and all of the streets, lanes, avenues, alleys, squares 
and public grounds of said city, gas pipes, and other ap- 
paratus for conducting gas through the same, and to erect 
therein such gas posts, burners and reflectors as may be 
necessary or convenient,” “only provided that the public 
thoroughfares shall at no time be unnecessarily interrupted 
or impeded by the laying down or erection thereof, and 
that said streets, lanes, avenues, squares and _ public 
grounds shall not be thereby injured, but shall be left in 
.as good state and condition as they were before the laying 
-down of said pipes, conductors, or other apparatus, and 
the erection of said posts.” 

Said complainant purchased a parcel of land in said 
city, in ward one (1), on land lot seventy-eight, fronting on 
‘the right-of-way of the Central Railroad one hundred feet, 
‘and running backon analley one hundred and fifty-seven 
feet, joining Mrs. M. F. Parker on the north, and E. L. 
Jones on the south, and built thereon, in a tasteful and 
most durable manner and style, all the structures required 
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for its business, using over five hundred and thirty thou- 
sand bricks, and other materials in proportion. 

Complainant placed in said buildings machinery and 
apparatus for the manufacture of gas, duplicated and 
of a capacity to supply a city of over one hundred thou- 
sand inhabitants. 

The quality of said materials and style uf workmanship 
caunot be excelled, and has never been equalled in the 
Southern States, and is open to inspection at any time. 

The company has had cast mains for eight miles of. 
streets. Fourteen car-loads of the same had arrived in 
Atlanta prior to the 4th of May, 1883, and the remainder 
was then en route for Atlanta (and part of the same has 
since arrived). 

The company had then employed Hunnicutt & Bellin- 
grath, of Atlanta, men skilled in such work, and responsi- 
ble, to lay down said pipes, and erect said structures. 

These mains are large enough to be so extended as to 
accommodate three hundred thousand inhabitants. 

The company put extra work and expense upon its said 
plant. Their outlay for these Atlanta works already made 
is about one hundred and forty thousand dollars. 

The company bona fide intends making and selling good 
and cheap gas to the city of Atlanta and its inhabitants, 
and would be now preparing therefor but for the reasons 
now to be stated. Being ready to begin laying its pipes 
and desirous of the co-operation of the city authorities of 
the city of Atlanta in its work, so as to avoid all misunder- 
standings and disagreements as to grades, etc., com- 
plainant addressed to the mayor and general council of 
the city of Atlanta a written request for the co-operation 
of their body or of the proper officer of said city in so be- 
ginning theirwork. Thesame was, on the 27th of April,1883, 
referred to their city attorney and gas committee “to investi- 
gate and report all facts.” Said committee did, on the 7th of 
May, 1883, report in writing that they had fully investi- 
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gated, and that the facts hereinbefore stated as to the pur- 
chase of land, the buildings and machinery, and apparatus 
therein, the piping being ready, and contract being so 
made to lay it down as before stated were, in their opinion, 
true, and which in their said report they denominated as 
“the petition of the Gate City Gas Light Company ask- 
ing permission to lay their mains through the streets of 
said city.” 

On said 7th of May, 1883, after consideration of said re- 
port, said general council “ refused ” the request of com- 
plainant. Afterwards, to-wit, on the 11th of May, 1883, 
said company, still asserting its charter rights, but desirous 
of complying with all proper precautions to prevent col- 
lision with the city authorities, addressed to the city en- 
gineer, in accordance with section six hundred and twenty- 
one of the last revised Code of Atlanta, a written request 
for permission to dig streets for the purpose of laying such 
mains. 

On the said 11th of May, 1883, said city engineer re- 
plied thereto, refusing his permission, because of the action 
of the mayor and general council aforesaid. 

On the day last aforesaid, said company gave written 
notice to the mayor of said city of the foregoing corre- 
spondence with the city engineer, denied his right so to 
refuse, and asked whether the mayor would interfere with 
said company in so laying its pipes as is allowed by its 
charter. 

Thereupon, on the 12th of May, 1883, said mayor, in 
writing, replied that, as the executive officer of the general 
council he should certainly regard it as incumbent on him 
to conform to the will of that body as expressed (as afore- 
said) on the 7th of May, 1883, by enforcing against the 
company and its agents any and all penal laws or ordinan- 
ces of the city of Atlanta, violate¢c by the obstruction or 
interference with the streets of the city for laying mains, 
or excavating therein, without the permission of the mayor 
and general council or city engineer for such purpose 
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first had and obtained, by having the parties participating 
arrested and tried, because said mayor understood (as he 
said therein) the mayor and general council to be vested 
with the discretionary authority of granting or refusing 
such permission. 

Complainant shows that said defendant is a public cor- 
poration, having no authority except that expressed in its 
charter. By its charter or act of incorporation, as amended 
by an act of the general assembly of Georgia, approved on 
the 28th of October, 1874, the “inhabitants” of Atlanta were 
‘“‘ continued a body corporate by the name and style of the 
City of Atlanta,” “with power to govern themselves by such 
ordinances, resolutions and by-laws for municipal pur- 
poses as it may deem proper, not in conflict with this char- 
ter nor the constitution and laws of this state, nor of the 
United States.” Code of Atlanta, §1. 

By said charter the mayor and council of Atlanta elect 
the city engineer (Zb., 96), and other officers there named, 
“whose duties shall be prescribed by ordinance” (Jb., 
96). He is “removable for cause, to be judged of by the 
mayor and general council ” (Zb., 96). 

By their charter said mayor and general council have 
power to open, lay out, widen, straighten, or otherwise 
change streets, fix a system of grading and draining the 
same, to require streets and sidewalks paved, and to close 
lanes and alleys. But said corporation does not own the 
streets of said city in fee, and has no control over them, 
except what is necessary to enforce such ordinances as it 
has made or may make, not inconsistent with the laws of 
said state. 

Among the ordinances made by the said corporation is 
this : 

§621. ‘‘Any person who desires to excavate any street to any ex- 
tent, for the purpose of laying sewer or gas pipes, or for any other 
purpose, shall get permission, in writing, from the city engineer, 
which shall specify the streets and portions thereof which are to be 


so excavated, and the length of time for which such permission is 
granted. During the time such work is progressing lighted lanterns 
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shall be placed on either end of said excavation, and any piles of dirt 
or material. 

“The top soil and rock, if any, shall be carefully kept apart from 
the clay or lower earth, and shall be replaced in as good condition as 
the same was before, or to the satisfaction of the engineer. 

‘*Any person or persons violating this section, or any part thereof, 
shall, on conviction, be fined not more than one hundred dollars, or 
imprisoned not more than thirty days.”’ 


This ordinance was passed on the seventeenth day of 
May, 1880. 
Another of said ordinances is this: 


§654 ‘No person siiall place any trash, timber, wood, glass, or 
other obstruction in any public street, lane, alley, or way in said city, 
or on any sidewalk. 

‘*Any person who shall place any obstructions as aforesaid in any 
public street, lane, alley or way, or on any sidewalk, failing or refus- 
ing to remove the same within six hours after being notified by the 
chief (of police) or any member of the police force, or having re- 
moved the said obstruction, shall replace the same, shall, on convic- 
tion, be fined not exceeding one hundred dollars, or imprisoned not 
exceeding thirty days.”’ 

The mayor of said city had called the attention of com- 
plainant’s solicitor to said ordinances, and hence their 
specific mention as aforesaid. 

By an ordinance passed on the 15th of March, 1872, 

‘*Any person or persons actually building, or about to build or re- 
pair any building, may collect and lay all such materials as may be 
necessary for such building or repairs in the street, lane, or alley next 
adjoining to or in front of such building or repairs, and shall have the 
privilege of using one-half of the sidewalk and one-half of the street 
adjoining.’’ with certain provisos as to interfering with the running 
of street car lines, and as to lanterns at night to prevent accidents, 
ete. 


The mains to be laid are iron cylinders, each twelve feet 
long and ten inches in diameter, and other smaller sizes. 
They are very heavy, and require many persons to handle 
them, so as to prevent breaking or cracking them, and 
thereby rendering them useless for the purpose of distribut- 
ing gas. 

Before they can be put into the ground they must be 
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distributed along and upon the several streets named in the 
exhibited letter to the city engineer aforesaid, which are 
the same as were shown to said committee of defendant. 
The ditches into which they must be sunk for said purpose 
must be three feet deep by city ordinances, and many more 
employés must be at work digging the same, in order to 
accomplish the purposes of the complainant and restore 
the streets to good condition. 

Complainant, besides the plant already mentioned, has 
contracted for the casting of three other miles of piping 
for distribution of gas in said city. Its arrangements are 
made for a speedy consummation of their bona fide purpose 
to make and sell gas in Atlanta for public and private use 
under said charter. 

The general assembly of Georgia, by its said charter, 
annulled any and all ordinances, before or after made, which 
would deprive complainant of the right to so put in its 
pipes, etc., as by its charter allowed. 

The mayor and general council of Atlanta, the creatures 
of the general assembly, have no authority to deny com- 
plainant the rights granted it by said creator. 

The purpose of the application of complainant to the 
mayor and general council has been by them misunder- 
stood. The mayor and the city engineer misunderstood it 
and the effect of the action of that body thereon, and upon 
that false opinion or understanding, undertake to do what 
neither of them has a right to do. 

The city engineer has no right to refuse the permission 
asked, and the mayor has no right to consider the gas mains 
which complainant intends distributing in said streets as 
“obstructions ” placed therein, nor to prevent the distri- 
bution and laying them in the streets, by having the agents 
of the complainant so distributing and laying them down 
arrested for so doiag. 

That such persons as may be put upon trial for so doing 
can successfully cc,end themselves, and will so do, this 
complainant doubts not. But that is not a matter with 
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which complainant has any concern, the judgments in these 
criminal cases will in no wise bind or affect this com- 
plainant. Butthe prevention of said employés from dis- 
tributing said works and mains, and laying them in their 
proper places in the streets of Atlanta, by any arrest, will be 
a trespass upon the rights of this complainant, guaranteed 
by its charter. 

It will postpone until inclemeu. weather and indefinitely 
the use of the valuable works aforesaid, and cause injury 
and loss to them for want of use. It will prevent said 
company from an early entrance into the market with its 
gas for sale to the public and privuce persons, and other- 
wise irreparably damage complainant, because its loss can- 
not be estimated accurately and fully. It, therefore, has 
no adequate remedy at law, even if defendants be liable for 
such damages and able to respond. 

What reasons the city of Atlanta, or its mayor and gen- 
eral council, had for its refusal, were not by that body put 
in writing. Perhaps each individual had his own peculiar 
reasons for his vote thereon. But complainant has heard 
that said mayor and general council pretend that it 1s not 
to the interests of the citizens of Atlanta to have the works 
of complainant completed ; that comp,ainant is not in good 
faith intending to complete the same; and that by law said 
mayor and general council have authority to keep out of 
the streets of Atlanta complainant’s works, in spite of said 
acts of the general assembly of the state incorporating 
complainant. 

But the citizens of Atlanta have no such adverse inter- 
est. Complainant is,in good faith, intending to complete 
the same promptly, and said body is not by law the judge 
of whether such is the interest of citizens of Atlanta, nor 
of its motives and purposes, and has no authority to resist 
the will of the state so legally expressed as aforesaid. 

If either the mayor aforesaid, or said mayor and gen- 
eral council, or said city engineer, has any such discre- 
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tion in the premises as will, in law, allow them, or either 
of them, to grant or refuse permission to complainant 
to distribute its pipes through said streets and bury 
them therein, such permission should not have been 
withheld. Its refusal was an abuse of such discretion. 
Defendants cannot at law be compelled to give such per- 
mission. 

The prayer was for a mandamus, if deemed necessary, 
ordering and commanding the defendants to grant the per- 
mission asked by complainant, and also for an injunction 
directed to defendants, restraining them, and either of 
them, their servants, employés, and officers from inter- 
fering by arrest or otherwise, under any pretence, with 
the right of complainant, its agents and employés to dis- 
tribute and lay down pipes, and excavate said streets there- 
for as stated aforesaid, and from interfering in any way 
with the prosecution of the work under said charter and 
according thereto. 

Upon filing of the bill, to-wit, on May 15, 1883, Judge 
Hammond passed an order requiring defendants to show 
cause on May 17, 1883, why the injunction prayed for 
should not be granted. 

Service was duly perfected on the defendants. 

On May 17, 1883, the hearing was postponed by order 
of the judge, and came on to be heard by consent on May 
24, 1883. 

Defendants relied upon a special demurrer of misjoinder 
of the prayers for mandamus and injunction, and a general 
demurrer; also a plea, which was as follows: 


‘* Defendants for plea in this behalf say: That the act of February 
4, 1875, named in the bill, was never accepted by the corporation 
named therein. nor did they organize the company mentioned in the 
act. There was no attempt to organize said company under said act, 
nor to exercise the power granted by the act within two years from its 
passage. Nor was there any acceptance of said act, or any attempt 
to exercise the power conferred by it until after the adoption of the 
present constitution of the statein 1877. Wherefore defendants pray 
that the said bill be dismissed.’’ 
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Before argument complainant struck out the prayer for 


mandamus. 

Argument on the case was then had, and the court, on 
the 28th of May, passed the following order: 

‘*On consideration of the foregoing case, after hearing argument 
of counsel, the court is of the opinion that the complainant is entitled 
to the relief prayed for, and it is therefore considered and ordered 
that the defendants be enjoined frum obstructing or in any manner 
preventing the complainant, its agent and employés, from distribut- 
ing and burying in the streets, lanes, and public alleys in the city of 
Atlanta, in a lawful manner, and in due conformity to city ordinances 
and laws, its gas mains and other pipes for the distribution of its gas, 
by instituting, commanding, counseling, advising or procuring prose- 
cutions or arrests to be made of any of the complainant’s employés 
for so exercising its rights under its charter. 

This order is not intended, and shall not be construed, to prevent 
the proper ministerial officers of said city from making any arrest of 
any person for any violation of any city ordinance, or from making a 
case against any such person, or to prevent the proper judicial officer 
from trying any such person, but is intended only to secure to com- 
plainant the exercise of its rights under its charter, by restraining the 
mayor and general council from carrying out the policy towards com- 
plainant and its employés plainly indicated in the action of the general 
council and the letter of the mayor set out out in the bill, of using 
their influence and power towards a prevention of the exercise of 
those rights by complainant.’’ 

To this order granting the injunction the defendants ex- 


cepted, and brought the case here upon writ of error. 

The case has been argued by both sides thoroughly and 
with unusual care and ability. For the valuable assistance 
rendered, this court returns its acknowledgments to the 
counsel engaged. 

1. Upon the very threshold of the case the legal and 
potential existence of the complainant as a corporation is 
denied, for the reason that it did not accept its charter by 
organizing, until the year 1881, and that it had no authority 
to organize at that time. Under Art. 4, par. 3 of §1676 of 
the Code, it is provided, that no corporation created under 
that article “shall commence to exercise the privileges con- 
ferred by its charter until ten per cent. of its capital stock 
is paid in, and no charter shall have any force or effect for 
a longer period than two years, unless the incorporators, 
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within that time, shall in good faith commence to exer- 
cise the powers granted by the act of incorporation,” etc 
It is urged that, inasmuch as this article and section of the 
Code treats of the creation of corporations both by the 
general assembly and by the courts, that the above limita- 
tion as to the right to exercise the powers granted applies 
alike to all grants of charters, whether by the legislature 
or the courts, and that the charter of complainant falls 
within this restriction. To which it is replied, and we 
think properly, that the restriction as to the time in which 
the per centage of stock is to be paid and the exercise of the 
powers under the charter shall commence, is not applica- 
ble to charters granted by the general assembly, but only . 
to such as are granted by subordinate tribunals, in con- 
formity to authority delegated to them by the general laws 
of the state. 

Premising that, if a charter is granted after having been 
applied for, acceptance may be presumed from such 
previous application ; indeed, it would seem, in that case, 
that no acceptance would be required, since the consent 
of the grantees was given in advance. Morawetz Corp., 
$16, and cases cited in note 2. It would be difficult to find 
an instance in which our legislature has granted a partic- 
ular charter which has not been applied for by the persons 
thereby incorporated. Those granted by the courts, under 
authority bestowed by general laws, can only be allowed 
upon the application of the persons desiring them. The 
section of the Code in question does not require the ac- 
ceptance of the charter; it presupposes that it has been 
already accepted; it only requires the exercise of the 
power conferred by it within the time specified. 

Having disposed of this preliminary question, we pro- 
ceed to examine the material point made under this sec- 
tion of the Code, viz.: Does this limitation apply toa 
charter granted by the general assembly? Looking to its 
history, we are compelled to return a negative answer. It 
first appears in an act of the general assembly, approved 
9th of March, 1866 ( Acts, p. 27). By express terms, it is 
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made to apply to corporations only which are “created un- 
der this act.” The precise words of the act are, “ no cor- 
poration created under this act,” etc. Now what corpora- 
tions were created under the act? They were only such 
as could be created by the courts under the general laws 
of the state, as embodie1 in the Code of 1863, part 2, ch. 1, 
art. 4, sec. 2, under which there are sundry subsections 
from 1627 to 1631, both inclusive, of which this act was 
amendatory. That portion of the Code professed to treat 
only of corporations thus created. Neither its terms nor 
spirit embraced others. The amendatory act certainly 
authorized no others to be included in its provisions. In 
revising the Code, the editor followed the arrangement as 
first laid down and published. Section 2, both in the 
original and revised Code, treats of the “ creation” of cor- 
porations. Sub-section 1627 of the old Code declares, 
“The power to create corporations in this state rests only 
in the general assembly, by whom all charters, either 
directly or indirectly, must be granted.” The revised Code, 
§1674, on the same subject, isas follows: ‘The power to 
create corporations in this state vests in the general assem- 
bly and thecourts, by whom all charters must be granted.” 
Doubtless this change in phraseology as to the source of 
the power to create corporations, was deemed proper in 
order to make it conform more exactly to the provisions 
of the constitution of 1865. (Rev. Code, §4940.) The 
legislature was thereby inhibited from “granting corporate 
powers and privileges to any private companies, except to 
banking, insurance, railroad, canal, plank-road, navigation, 
mining, express, lumber, manufacturing and telegraph com- 
panies,” but as to the creation of others than those enumer- 
ated, they were required to prescribe by law the manner 
in which that power should be exercised by the courts.” 
The remainder of section 2 in the revised Code, except 
where repealed or as modified by the act of 9th of 
March, 1866, is, with the substitution of article for act, 
identical with that in the old Code as amended by the 
said act. What was left of that section was united to the 
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act, and, as thus fused into each other, they constituted 
but a single act, and in that shape, make up the entire 
section under this article in the revised Code. That “arti- 
cle” was inaceurately, and perhaps incautiously, used for 
“section” or “act,” is quite apparent from the foregoing 
account, as well as from the fact that the compiler refers 
to, and copies, this portion of the act literally, except as 
to this verbal inaccuracy ; indeed, he says, in his preface, 
that he did not feel at liberty to change even the word- 
ing of the laws passed since the adoption of the Code, but 
embraced them just as they were enacted by the legisla- 
ture.” 

The constitution of 1868, in declaring of force all acts 
passed by any legislative body, sitting in Georgia as such, 
since the 19th of January, 1861, (the date of her secession 
from the United States), including that body of laws known 
as the “Code of Georgia,”( evidently designating the original 
Code), and the acts am2ndatory thereof, or passed since 
that time, which said Code and acts are embodied in the 
printed book known as “Irwin’s Code,” with certain 
named exceptions, did not surely intend to adopt as law 
every inaccuracy that may have crept into that book, 
especially when such inaccuracy was plainly in conflict 
with the manifest intention of the legislative bodies whose 
acts were thus adopted. The framers of that constitution 
could not have been ignorant of the fact that the contents 
of the Code were specified in the act authorizing its com- 
pilation, that commissioners to make it were directed to 
prepare for the people of Georgia a Code which should, 
as near as practicable, embrace in a condensed form, the 
laws of Georgia, whether derived from the common law, 
the constitution of the state, the statutes of the state, 
the decisions ‘of the Supreme Court, or the statutes of 
England of force in this state” (Acts, 1858, p. 95); or 
that this act was regarded as a portion of the Code subse- 
quently adopted under it ; or that the courts of this state, 
in construing the Code, had always rejected any apparent 
unintentional departures from the law it was authorized 
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and required to embrace; in fact, that it was not to be 
“construed as changing the old law, unless the change be 
very apparent.” 51 Ga., 269; 37 JZb., 412, 419; 42 Jb., 
192, where it was said by this court, “that the object of 
colification was not to make laws, but to codify or declare 
those already in existence.” “It is true that, in some in- 
stances, the Code has changed the law, though these 
changes are less frequent than is supposed. But in the 
main, it cannot be doubted that the Code is to be looked 
at as what it purports to be—a codification of our 
laws as they existed at the time, and its provisions are not 
to be considered as changing the law, unless the intent to 
change be clear,” Jb., 195, 196. Many similar views 
may be found scattered through our reports and the reports 
of other states, but these are deemed sufficient. We are 
well satisfied that, in this instance, no change of the pro 
vision in question was intended, or was in fact made. 

But if this obstacle could be surmounted, another quite 
as formidable is encountered by the plaintiffs in error. Ac- 
cording to the Code, §1685, the charter of a corporation 
may be forfeited for a willful violation of any of the essen- 
tial conditions on which it is granted, or for a misuser or 
non-user of its franchise, but its dissolution for either of 
these causes can be effected only by the judgment of a court 
of competent jurisdiction declaring the forfeiture, and dates 
only from such judgment. There is no pretence that any 
of the essential conditions on which its charter was granted 
have been violated by the complainant; no abuse of its 
franchise has been charged; but it is said that it has not 
made use of it within a reasonable time. Whoisto judge 
of this failure to use its franchise within a reasonable time ? 
The state, through its accredited agents and officers, to 
whom is confided the superintendence ¢f such matters, has 
not been heard to complain. It has neither instituted a 
proceeding nor authorized it to be done, to seize to itself 
the franchise with which it parted, and which, by the 
terms of the act creating the company, it is permitted to 
enjoy for thirty years. No one else can institute such a 
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proceeding. Without it the courts are powerless to act. 
The state may waive the forfeiture by its non-action ; or, if it 
were declared, upon a regular proceeding, it might remit 
it. Certain it is, that the plaintiffs in error cannot avail 
themselves in this collateral way of any breach of condi- 
tions, misuser or non-user on the part of the defendant in 
error; they can only do this after a forfeiture has been 
declared by the judgment of the court on a direct proceed- 
ing for that purpose. 6 Ga., 154, 155; 14 /b., 327; 15 Jb., 
71; 32 Jb., 292; 60 Jb., 180. 

2. Under the constitution of 1868, the legislature alone 
had power to create a private manufacturing corporation. 
Code of 1873, §5068. The courts, under that instrument, 
had no such power, as was expressly decided by this court 
in 55 Ga., 641. The constitution of 1877 omitted manu- 
facturing corporations from the list of those which the 
general assembly might create, and remitted them to that 
class which must be made by the courts, under regula- 
tions prescribed by the law for that purpose. Code, 1882, 
§5077. It is now insisted that, inasmuch as this company, 
which was regularly and legally chartered under the consti- 
tution of 1868, was suffered to lie dormant, and was not 
organized until the adoption and ratification of the consti- 
tution of 1877, it is at an end, and can only be authorized by 
a new charter granted by the courts. Did the adoption 
of the constitution of 1877 have that effect upon corpora- 
tions previously created? We are of opinion that it did 
not, for it declared of force all laws then existing in the 
state not inconsistent with the constitution and ordinances 
of the convention which framed it (Code of 1882, §5232) ; 
and “local and private acts passed for the benefit of 
counties, towns, cities, corporations and private persons, 
not inconsistent with the supreme law, nor with that con- 
stitution, and which had not expired or been repealed,” 
were thereby declared to have the full force of statute 
law, subject to judicial decision as to their validity when 
passed, and to any limitations imposed by their own terms. 
That is to say, if they were held valid when passed, they 
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remained so, notwithstanding any subsequent legislation 
or any action of the constitutional convention not directly 
and necessarily in conflict with them. They were not re- 
pealed by any but a necessary implication, which, accord- 
ing to some definitions, must be so strong that it is equiv- 
alent to an express repeal ; or to others, it must be so clear 
that it is impossible to suppose that the legislative body 
could have entertained a contrary purpose. 57 Ga., 370. 
On this line, and closely analogous. is the case of Smith, 
ex’r, vs. Hulsey et al., 62 [b., 341, which, to be fully ap- 
preciated, should be taken in connection with Bond & 
Murdock vs. Zeigler, 1 Ga., 324. The complainant in this 
ease had certainly acquired an interest in this charter, and 
had some rights, privileges, and immunities which vested 
or accrued under it when the constitution of 1877 was 
adopted ; and that constitution provides that “all rights, 
privileges and immunities which may have vested in, or 
accrued to, any person or persons, or corporation, in his or 
their own right, or in any fiduciary capacity, under and in 
virtue of any act of the general assembly, or any judg- 
ment, etc., shall be held inviolate by all courts before which 
they may be brought in question, unless attacked for 
fraud (§5204, Code of 1882). From this view it is evident 
that the constitution of 1877 put no disability upon the 
complainant to accept and organize under the charter of 
1875, but it recognized and protected its rights under that 
charter. This court, speaking of a similar provision in 
the constitution of 1868 to that here relied on by the plain- 
tiff in error, in the constitution of 1877, said, in 57 Ga., 
370, 377, that the former constitution “seemed to intend 
a limitation upon future legislation, and not the abroga- 
tion of prior enactments.” That this was the view taken 
by the legislature of charters granted by that. body prior 
to the prohibition contained in the former of these consti- 
tutions and the delegation of the authority, by law, to 
the courts, is evident from the fact that the general assem- 
bly, at its session held in 1876, made provision for the 
amendment of such charters by the courts. The language 
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of the act, p. 33, on this head, is clear and explicit: “The 
powers conferred in this section shall extend to the amend- 
ment of all charters contemplated in said section, whether 
the original charter sought to be amended was originally 
granted by the general assembly of the state or by the 
superior courts of this state,” ($1675, par. 6, Code of 1882) 
The cases of Gillespie vs. The Fort Wayne &S. R. R. Co., 
17 Ind. R., 243, and Aspinwall e¢ a/. vs. Commissioners of 
Davies County, 22 Howard’s R., 364, relied on by the plain- 
tiffs in error, are not in point. They arose upon a clause 
in the new constitution of Indiana, which prohibited sub- 
scriptions to railroad enterprises by counties unless paid 
in cash, and which likewise prohibited them from loaning 
their credit, borrowing money, or issuing bonds for such 
purposes. After that. the county having, under the old 
law, taken a vote authorizing it, subscribed for such stock 
and issued its bonds, which were held to be void, because 
the contract being incomplete, and the authority to make 
such bonds having been repealed, they were illegally 
issued. The case in the 17th Ind. R. followed that cited 
from 22 Howard. Before that time the courts of that state 
had held otherwise. 16 Ind. R.,190; Jb., 40. These lat- 
ter decisions were based upon cases from Ohio (11 Ohio 
S. R., 16: 6 7b. 318, 326, 327, 328, 329; 2 Jb., 607). It 
seems that the constitution of Ohio contained no such pos- 
itive prohibition as that of Indiana, but in that respect it 
was similar to the clause of the constitution now under 
consideration, and that these cases accord with the decision 
of this court in 57 Ga., 370, 377. 

3. The next position assumed is that this company 
should not make use of the streets, etc., of the city of At- 
lanta without the consent of its authoritie. first had, as 
prescribed by its ordinances; that the legislature did not 
intend to grant this without such consent, anc if such is 
tho extent of the grant, it had no authority to make it. 

This is taking high ground and assuming very large 
powers. The legislature created the city government for 

v 71-9 
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public purposes ; the same power which created can destroy 
it, the life which it gave it can take. There is no legal 
or constitutional restraint upon the general assembly in 
this respect. Unlike private corporations, no rights vest 
in such municipal corporations as against the public at 
large, which constitutes the state. Indeed, this doctrine 
has been made to extend to offices and to all matters in- 
volving police regulations, such as the licensing the retail 
of liquors, ete. The People vs. Morris, 13 Wend. R., 325, 
in which the whole question is ably treated by Mr. Justice 
Nelson, who was afterwards transferred to the bench. of 
the Supreme Court of the United States, where, for many 
years, he displayed conspicuous ability and learning. It 
is familiar learning that these corporations, like private 
corporations, can exercise no other powers than those be- 
towed by the acts creating them. They are subordinate 
agencies to assist in the administration of the government 
of the state. Over their streets, lanes and alleys, it would 
seem that the state, through its legislature, has as much 
power and control as it has over other public highways, 
which it may change, alter or abolish at will. 

The permission of the city of Atlanta was nol required 
to enable the complainant to exercise its franchises. It 
certainly was not made a condition by its charter. This 
was not the contract into which it entered with the state, 
and it would appear anomalous if a subordinate power 
could impose terms which the superior did not. see proper 
to impose. This charter was accepted, it is true, subject 
to repeal or modification by the state; the right to do this 
is reserved by the general law; but the state alone, under 
this reservation, can exercise this right. No subordinate 
tribunal or agency can do this, unless, perhaps, it is ex- 
pressly authorized to act in that behalf; and it isnot 
clearly settled that the legislature, under this reservation, 
can delegate this power of repeal or modification to another 
agency of the government. In doing so, it might subject 
itself to the imputation of bad faith in sanctioning the vio- 
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lation of its own solemn engagement through another 
agency, by thus doing indirectly what it would be unwill- 
ing to do directly. This party did not seek a charter 
whose operation depended upon the will of another, and 
non cunstat that they would have accepted it clogged with 
such a condition. This was evidently not its engagement ; 
in hee federa non venit. Shall the city government of 
Atlanta be permitted to impose restraints and annex con- 
ditions that the general assembly of the state did not see 
proper to impose? And will the courts countenance, much 
less aid, in such an attempt? It is not necessary to deter- 
mine these grave questions in order to dispose of this case, 
and these remarks are made rather as suggestions bearing 
upon the point, than as its final decision. That the legis- 
lature could authorize the gas company to use the streets 
of an incorporated town or city for its pipes and fixtures 
has been decided by this court in cases dependent upon 
the principle here invoked. 45 Ga., 602; 19 Ga., 486. 
And any ordinance of the town or city interfering with, or 
denying the exercise of, a right thus granted by the legis- 
lature, has been held void." 12 Ga., 405 (4); 29 Zb., 56; 65 
Lb., 231. ; 
But apart from all these considerations, the city of At- 
lanta has stood by and seen thiz company make an outlay 
of $140,000 in the exercise of t:eir rights under this charter, 
without intimating to them that objection would be made 
to their use of the streets for the purposes authorized, and 
without the use of which their enterprise would not have 
been undertaken and could not be prosecuted, and without 
which they would lose their entire outlay and be involved in 
irretrievable ruin. Upon every principle of equity this fail- 
ure to notify the complainant of their intention until this. 
heavy expenditure had been made, would estop them. 
Such conduct is fraudulent in the eye of the law, and 
where practiced upon an innocent party, who 1s seeking 
bona fide to carry out the provisions of its charter by avail- 
ing itself of the powers and privileges thereby granted, 
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would, if anything could, debar them from now being 
heard. Code, §§2966, 3753, and cases cited under each 
of said sections. 

4. It is unnecessary to discuss the question of remedies. 
A mandamus was not required to force the consent of the 
defendants in the bill to the exercise of the complainant’s 
rights and privileges under its charter. It has been seen 
that their exercise was not dependent upon such consent. 

5. That injunction was the proper remedy to restrain 
the defendants from interfering with and hindering the 
prosecution of the complainant’s work under its charter, 
is evident, both upon principle and authority. While a 
court of equity will not interfere by an injunction with 
‘the prosecution of a criminal proceeding (53 Ga., 677, 
(4); 61 Zb., 386 ; 68 Zb., 64), yet, where it is evident that 
private property and civil rights are invaded by such 
means, equity will interfere to protect them. “If the 
charge be of a criminal nature, or offence against the pub- 
lic, and does not touch the enjoyment of property, then 
a court of equity should not interpose by injunction.” On 
the other hand, where it is manifest, as in this case, that 
a prosecution and arrest is threatened for an alleged vio- 
lation of city ordinances for the sole purpose of preventing 
the exercise of civil rights conferred directly by law, in- 
junction is a proper remedy to prevent injury to the party 
thus menaced. 33 Ga. R., 601 (5), 619; 50 Zb. 451. 

“A court of equity,” says Kerr (Injunctions 2), “has 
no jurisdiction in matters merely criminal or merely im- 
moral, which do not affect any right of property. if a 
charge be of a criminal nature, or of an offence against the 
public peace, and does not touch the enjoyment of prop- 
erty, jurisdiction cannot be entertained. * * Butif 
an act which is also criminal touches also the enjoyment of 
property, the court has jurisdiction, but its interference is 
founded solely on the ground of injury to property.” Many 
cases and elementary writers might be cited to sustain 
the distinction here laid down. They are a!l contained in 
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the admirable brief furnished by counsel for complainant 
in the bill, and will be cited by the reporter when this de- 
cision is published.* To arrest the employés of complain- 
ants for laying down pipes and erecting posts along the 
streets of Atlanta, we are satisfied. would be a misappli- 
cation of the city ordinances wisely established to prevent 
the wanton and unlawful injury to such streets, etc., and 
the obstruction of the same. 

The injunction ordered by the court below, while it pro- 
tects the complainant from unwarrantable interference 
with its rights, privileges and immunities, is careful to 
restrain the exercise of none of the legitimate powers and 
prerogatives of the municipal government of the city, and 
was, in every view that we have been able to take, a proper 
application of the authority and discretion vested in that 


court. 
Judgment affirmed. 


* Cited for plaintiffs in error: 61 Ga., 386; 63 /d.,84; 2 Vesey, Sr., 396; Kerr Inj., 
2; 30 Ala., 135; Code, 23:98; Code, 1332, 2 676, par. 3: Ibid, 1567; Const. 1868, 
Art. 11, par. 3; 16 Conn., 179; Mor. Corp., 12-14; 2 K nt Com. (9 ed.), pp. 322, 324; 
Boone Corp., 23; Acts 1875, p. 195; Cons:. 1868, Art. 3, Sec. 6, par. 5; Const. 1877, Art. 
3, Sec, 7, par. 18; 22 How., 364; 12 B. Monroe, 144; 17 Ind., 243; Const, 1877, Art. 12, 
Sec. 1, par. 3, 4, 5; 3 Hill, 531; 28 Mich., 228; 18 Cal., 590; 31 Penn. St., 175 ; 12 Ill., 1 
40 Id., 335. 

Cited for defendant in error: Cobb's Dig., pp. 436, 437, 438, 542, 543, 439, 440, 431; 
43°, 493: 14 Ga., 80; Acts 1853-4, p. 24; Acts 1835-6, p 16 (2) ; Code, 1863, Art. 4, 221623 
—1615; Acts 1:64-3, p. |; Acts 1851-6, pp. 27, 28; Rev. Code, 21676; Acts 1858, p. 95; 
Irwin’s Code, 1867, 24984; Irwin, Lester & Hill's Code, 1863, 21145; 37 Ga., 4!2; 42 Id., 
192, 195-6; 51 Id., 269; Acts 1866, p. 24; 6 Ga.,154-6° 14 Id., 324 (2); 15 Id., 71; 32 Id. 
292; 69 Id., 180; 55 Id., 611; Code, 1882, 21077: 1Ga., 32t 62 Id., 341; Code, 1882, 
$25232, 5233; 17 Ind., 243; 22 How., 361; °7 Ga., 370, 377; 16 Ind., 19), 40; 1f Ohio St. R., 
16; 5 Id., 318, 326—329; 2 Id., 607; 53 Ga., 67)—677 ; 61 Id., 286; 68 Id. 61; Eden Inj, 
66; 2 Vesey Sr., 396; Hiiliard Inj., 2, 269, 308, 250 note a; Kerr , Inj.2; 5) Ala., 133; 
6 Mod. R., 16; 1 Atkins R , 232; 2 Jd., 3)2; 1 Vernon R., 489; 18 Vesey, Jr, 211, 219; 
F4 Penn., 401, Amb., 158; 3,Atkins, 750; 5 Vesey, Jr., 129 ; 2 Story’s Eq., 22920- 921 (a) 
2 Johns. ch. 371,378—9; 46Ind.,59; 52Ala.,198; 6 Daley, 81; 75 N. Y., 363; 32 Ga., 
601 (5), 619; £0 Id., 451, 144: 14 Ala., 207; 8 Paige ch. 24, 9; 49 Ga., 70; 2St ry’s Eq, 
Jur., 893; 1 Barb., 362, 348 ; 2 Eng. L. & Eq. R., 150; 5 C. E. Greene R., 296 ; 19 Vesey, 
Jr , 616, 651; 1 Russ, Cr., 3/2; 2 Camp. R., 891 C ode, 21534; 1 Russ. Cr., 298 ; 299; Code 
221537, 4538; 33 Ga., 601 (5); Code, 23102; High on Inj., 308, ch. 14, See. 3; 50 Ga, 
461; 45 Ga., €02; 19 Id., 485; 12 Id., 405 (4); 29 Id.. 65: 65 Id., 231; 75.N. Y., 369; 
£7 Id., 354 (2); 47 Ii., 639 (9); 26 Id., 538; 2 Story's Eq. Jur., 227, 2959 ; 36 Ga., 537. 
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MITcHELL vs. THE STATE OF GEORGIA. 


[Blandford, Justice, being. disqualified, did not preside in this case.] 


1. This court will not interfere with the verdict of a jury where 

there is evidence to sustain it, and the judge who tried the case is 
satisfied with it, unless there has been some misapprehension of 
their duty made manifest, or it appears that some right has been 
denied the de.endant, or unless improper bias or prejudice on their 
part is evident. But the strength of the present case is much 
weakened by the character of the evidence, and it appears that this 
trial has not developed the whole truth. 
Dying declarations constitute one of the exceptions to the rule 
which rejects hearsay evidence. Their admission is feunded on 
the necessity of the case and the reason that, being made in view 
of impending death and judgment, when the hope of life is extinct 
and the retributions of eternity are at hand, they stand upon the 
same plane of solemnity as statements made under oath. They 
are admissible only when made by a person in the article of death 
who is conscious of his condition, and then only in cases of prose- 
cutions for homicide, and for the sole purpose of showing the cause 
of death and the person who committed the act ; and great caution is 
necessary, not only in the admission, but in the use of this kind of 
testimony. 

(a.) The case at bar falls short of the requirements necessary to make 
dying declarations available. 

(b.) The court must judge of the preliminary evid2nce in the first in- 

stance. If he deems it prima facie sufficient, he should admit the 
declarations, instructing the jury afterwards to pass finally for 
themselves on the question, whether or not the declarations were 
conscious utterances in the apprehension and immediate pruspect 
of death. 
That prior to a homicide two messages were brought by little boys 
to the deceased, purporting to come from the defendant, to the effect 
that the deceased should come to the place of defendant, that ‘‘they 
were ready for him,’’ was inadmissible, the messengers not being 
introduced and no effort being made to find them. 

(a.) Statements and conversations between others, in defendant’s 
absence, distinct from any conversations shown by the defence, 
and of which the defendant was not notified, were inadmissible; 
statements concocted in advance as part of a projected scheme of 
crime cannot be introduced by the party making them, in his own 
behalf, though they may be proved by the opposite party to show 
premeditation and preparation. 

(b.) Where a witness reached the scene of a conflict in a very few 
minutes after the deceased jell. ana assisted in bearing him away, 
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and when they had gone about thirty or forty steps the wounded 
man asked the witness, ‘‘What did you shoot me for?’’—the whole 
transaction not occupying more than five minutes—such facts were 
a part of the res gestz. 

.) The practice prescribing the order in which testimony shall be 
introduc: d is for the convenience of the court, and may be modi- 
fied as he deems proper for the advancement of the ends of justice. 

. To lay the foundation for admitting the testimony of a deceased 
witness, it must have been given on a former trial upon substan- 
tially the same issues, and between substantially the same parties ; 
then any one who heard it and who professes to remember the 
substance of the entire testimony as to the particular matter about 
which he was called to testify, is a competent witness for this pur- 
pose. . 

(a.) A substantial and not a literal compliance with these conditions 
is all that is required. Where a witness testified that he remem- 
bered ‘‘the substance of the material part of her (the deceased 
witness’s) testimony affecting the case, but couldn’t say that he 
remembered the entire substance of all she said,’’ he was a com- 
petent witness, and his testimony was admissible. 

(6.) At most, the competency of the witness was only doubtful, and 
in such cases the well established practice is to admit the evidence, 
and allow the jury to pass upon the circumstances affecting its 
competency in determining its credibility and weight. 

. Where the deceased and other members of his family had acted in 

concert in a series of aggressions extending through several days, 
and acts and threats on their part had been communicated to the 
prisoner and done in his presence, other like acts and threats on 
the part of one of the persons so acting with the deceased were ad- 
missible to explain the prisoner’s conduct and account for the mo- 
tive with which he ultimately acted, although these special acts 
and declarations were not communicated to the prisoner and were 
not in the presence of the deceased. 
A party has a right to make a thorough and sifting cross examina- 
tion of the witnesses called against him. Wherever the purpose 
is to impeach or discredit the witness, great latitude should be 
allowed by the court in cross examinations. Such appears to have 
been the purpose here, but to have avowed it would have defeated 
the object in view. 

. The court should have charged the jury as requested, that ‘‘if they 
had areasonable doubt as to whether Ben Mitcheil (the defendant) 
acted, when he shot, under circumstances calculated to excite 
the fears of a reasonable man, or whether he felt at the time he 
shot, and had reason to feel from the circumstances, that it was 
necessary to shoot to save his own life, fimb or person, thon he was 
justifiable.” 


October 23, 1883. 
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Criminal Law. Evidence. Wiiness. Dying Declara- 
tions. Murder. Homicide. Res Gestw. Practice in Su- 
preme Court. Before Judge Wintis. Muscogee Superior 
Court. May Term, 1883. 


Ben Mitchell and Holland Mitchell (his brother) were 
jointly indicted for the murder of Jesse B. Wright. Ben 
Mitchell was tried separately. It was not denied that 
the defendant killed Wright with a pistol ; but he insisted 
that he did so in self-defence, or, at least, that he acted 
under reasonable fears. It is unnecessary to detail this 
voluminous and conflicting evidence. To the report con- 
tained in the decision it is only necessary to add the follow- 
ing: A difficulty had been imminent for several days be- 
fore the homicide, growing out of the whipping of Wright’s 
little boy by Mitchell’s son, under the direction of the de- 
fendant (he asserting that young Wright and others were 
in his watermelon patch, and he directed his son to thrash 
them out of it). The two Wrights, Jesse and Lovick, 
who were brothers, seemed to resent deeply the affront 
which they considered had been put upon them. Each 
side insisted that the other brought on the final catastrophe. 
It occurred on the sidewalk near the house of Hollaid 
Mitchell; defendant also lived not far away. Both Hol- 
land Mitchell and Lovick Wright were near by when the 
homicide occurred. On the morning of the killing, de- 
fendant went to a magistrate’s office, in the city of Colum- 
bus, and asked for a peace warrant against the Wrights. 
At the time he had a shot-gun, and on the same day a 
pistol. The magistrate advised a settlement of the matter. 
Holland Mitchell and a son of his came in and said the 
former had seen Lovick Wright, and the matter was all 
settled. Defendant then proposed to leave his gun at the 
magistrate’s office, but as the latter declined to be respon- 
sible for it, defendant gave it to the son of Holland Mitchell. 
This was between nine and ten o’clock in the morning; 
the homicide occurred between twelve and one o’clock. 
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The other testimony is sufficiently set out in the decision 
for an understanding of the points ruled. Many witnesses 
were introduced, but most of them either did not see the 
difficulty at all, or only testified to collateral facts, or were 
some distance away from the scene of the homicide; and 
the accounts of the transaction were somewhat fragment- 
ary. Dying declarations were relied on, as stated in the 
decision. Defendant stated and insisted that Wright fired 
the first shot, and that he himself shot in self-defence. 
He was wounded in the hand. . 

The jury found the defendant guilty, and recommended 
that he be imprisoned for life. He moved for a new trial 
on the following grounds : 

(1) to (3.) Because the verdict was contrary to law and 
evidence and against the weight of evidence. 

_ (4.) Because the court refused to admit in evidence 

what the prisoner said to the sheriff, a witness, at 12:45 P. 
M., as recited in his testimony. [The sheriff testified that 
about 12:45 p. m—fter the homicide— lefendant came and 
surrendered himself and gave up his pistol. He was then 
asked what defendant said, but this was ruled out. ] 

(5), (6.) Because the court erred in admitting the dec- 
larations made by deceased, as testified to by witness F. 
M. Johnston, as dying declarations,—the objection being 
because deceased was not conscious of his condition when 
they were made, and because they were not made as to the 
cause of his death, nor as to the person who killed him. 

(7.) Because the court erred in admitting said declara- 
tions, in view of the whole testimony touching the same in 
this case, under section 3781 of the new Code. 

(8.) Because the court erred in admitting the testimony 
of witness for the state, Van Cook, as to two messages 
sent to the house of the mother of deceased on Sunday 
morning before the homicide,—because hearsay, and be- 
cause it would allow parties to manufacture testimony. 
[The homicide occurred on Monday. The witness testified 
that on the preceding Sunday two messages came to the- 
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house of the mother of Jesse Wright, where the wit- 
ness, the deceased and his brothers and some others 
were. The bearers of these messages were little boys, un- 
known to the witness. They purported to come from Ben 
Mitchell. The first message was “to come up there ; they 
were ready for him.” The second messenger said that 
“there was a lot of negro men up to Mr. Ben Mitchell’s 
waiting for Mr. Wright.’’] 

(9.) (Immaterial to the decision. ) 

(10.) Because the court erred in its ruling on the ques- 
tion propounded to a witness for the state, Reynolds, viz: 
“Well, if you did so testify, it is the truth ?”— The 
court said, “I don’t think it is proper to ask a wit- 
ness whether he did swear to the truth. The law is 
whether he swore to what he believed to be true. I don’t 
think it is a proper question, put in that way.”—This was 
objected to on the ground that it restricts the right of 
cross examination. 

[Counsel for defendant asked the witness if he had 
not testified before the coroner’s jury, on the inquest 
held over Wright, that the latter fell at the third fire. He 
replied that he did not think he had so testified. Counsel 
asked him, “ Well, if you did so testify, it is the truth?” 
The court then ruled as just stated. ] 

(11.) Because the court erred in refusing to admit the 
evidence of Rosa Jones, who swore (on a former trial) on 
an issue substantially the same and between the same 
parties as the one at bar, and who was proved to be de- 
ceased. Counsel for defendant introduced John Pea- 
body, Esq., and proposed to prove by him that said wit- 
ness then swore, in substance, as follows: “She lived 
in adjoining lot to Holland Mitchell; that day betwixt 
eleven and twelve o’clock, Mr. Jesse Wright came up to 
Holland’s and met Ben Mitchell in front of the gate. Mr. 
Wright said, ‘Is that Holland? Ben said, ‘ No, this is Ben. 
Holland is round the corner with your brother.’ Mr. 
‘Wright drew his pistol out of his bosom and shot at Ben 
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twice, when Ben shot at him ; Mr. Lovick Wright and Hol- 
land came round :the corner; they separated, Holland 
going across to Madison Stafford’s, and Mr. Lovick Wright 
came on to his brother.”—This was rejected on the ground 
that the witness, Peabody, had not laid the foundations for 
such testimony. 

[The examination of the witness, John Peabody, Esq., 
preliminary to proving the former testimony of the de- 
ceased witness, is fully set out in the fourth division of the 
decision. } 

(12.) Because the court excluded the testimony of a wit- 
ness for defendant, Joe Evans, viz.: It was about 150 
yards from where the homicide occurred; he didn’t 
know the distance exactly; it was about a quarter be- 
fore 12 o’clock A.M. on the day of the homicide that he 
saw Lovick Wright come to his house. He came up and 
asked where Ben Mitchell was. 

[This testimony was insisted on upon the ground that 
his brother, Lovick, ahd deceased had been proved to have 
-been actingin concert. These acts and sayings were offered 
to show motives of deceased; also the reasonableness of 
the fear of the defendant at the time of the killing. ] 

(13.) Because the court erred in his rulings touching 
the testimony of Maria Sturkey, a witness for defendant, 
as to the sayings and acts of Lovick Wright the morning 
before the homicide.—This was insisted on upon the ground 
that such testimony tended to show the motive of deceased 
and the reasonableness of the fear of defendant, it being 
urged that the Wrights had been proved to be acting in 
concert. [This witness testified that defendant’s son had 
whipped the son of Jesse Wright, having caught him in his 
father’s patch; that on the Saturday night before the 
homicide, Jesse Wright and two or three others came to 
her house and asked where Ben Mitchell lived ; that she 
directed them to the house of defendant; that shortly 
afterwards she heard a considerable noise, and going to 
defendant’s house, which was nearby, found Jesse Wright 
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whipping defendant’s son with a cowhide ; that his brother, 
Lovick, was with him, and two or three others were there ; 
and that defendant was not then at home. Counsel for de- 
fendant then offered to show by her, that Lovick Wright 
came back on Monday morning, called for defendant, did 
not find him in, went around the yard with a pistol, and 
beat on the windows and doors. This was rejected by the 
court. | 

(14.) Because the court erred in ruling out the testi- 
mony of said witness, Maria Sturkey, touching the acts and 
sayings of Lovick Wright, brother of deceased, at the house 
of the prisoner during the morning of the day uf the homicide, 
and refusing to allow the witness to testify as to all the 
acts of violence that he did at prisoner’s house at that 
time, or threats made against the prisoner at the same time. 
—tThis testimony was insisted on, on the grounds that such 
acts and sayings tended to show motives of deceased; a 
concert of action between deceased and his brother; and the 
reasonableness of the fear under which the defendant acted 
at the time of the killing. [See explanation under ground 
just preceding. | 

(15.) Because the court erred in admitting the testi- 
mony of witness, J. D. Edwards, and especially the fol- 
lowing: 

Q. “Did you have a conversation with Mr. Wright just uiter the 
shooting, or, did he say anything ?’’ 

A. ‘‘Which one?” 

Q. ‘Mr. Jesse Wright.”’ 

A. “No, sir, only he said——*” 

Defendant's counsel objected to deceased’s sayings. 

The Court—“ You offer it as pc :t of the res gestx?’? 

Solicitor General—*‘ Yes, sir.”’ 

Court—‘‘Well, show how long it was.’’ 

Solicitor General—‘‘W «ll, how long was it after the shooting?’ 

A. “Before I got to him ?”’ 

Solicitor General—‘‘ Yes, sir.’’ 

A. ‘‘ It was five minutes, because I broke and ran——’’ 

Counsel for Defendant—‘‘We have another okjection—it is not in 
rebuttal of anything—7ex ges’x ought to be given in, in chief.’’ 

The Court—‘‘Anything that was said, within a length of time that 
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would authorize it to be putin as res geste could be proved, and I 
think that the time that the witness says that he heard this statement 
of Mr. Wright would bring it in under the head of the res gestz. I will 
let the testimony go to the jury.”’ 

Solicitor General—‘‘You say you went to pick him up and help to 
carry him ?’’ 

A.—‘‘Yes, sir.’’ 

Solicitor General—‘‘Did he say anything to you then?”’ 

A.—“‘He didn’t that time, but after we had gone some thirty or forty 
steps he asked me, ‘What did you shoot me for—~’’ 

D-fendant’s Counsel—‘‘ We object.’’ 

Court—‘“‘Let the testimony go on.”’ 

Defendant's Counsel—‘‘We object to it, on the ground that the 
declaration is not admissible, under section 3773 of the Code, as res 
gestzx.”’ 

(16.) Because the court erred in admitting the testi- 
mony of a witness for the state, Robinson, to the effect 
that about eleven or eleven and a half o’clock on the morn- 
ing of the homicide he met Jesse and Lovick Wright ; that 
the latter turned off; that Jesse told the witness that 
“ Pierce” (apparently another name of Lovick) was mad 
with him (Jesse), that the witness and he would go up 
and see Holland Mitchell, and would “cut off” Lovick, 
that he wanted the witness to “ cut him off” and tell him 
that Holland Mitchell had been to the office and seen him 
(Jesse), and that it was all settled; that Jesse said he 
knew Ben Mitchell, that he was out of town and would not 
come within 400 yards of him (Jesse). The witness 
further stated that Jesse said they would go up the street 
and see Holland Mitchell; that they went to one or two 
places in town looking for him, but failed to find him; and 
that Jesse then went on in the direction of Holland 
Mitchell’s house, following his brother, Lovick, apparently 
to keep him out of a difficulty, while the witness turned 
back. [The sayings of deceased to this witness were ob- 
jected to.] 

(17.) Because the court erred in overruling objection 
made by defendant’s counsel to the admission of the conver- 
sation between deceased and Holland Mitchell at the “ En- 
quirer Sun” office the morning before the killing, testified 
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to by the witness for the state, Van Cook.—Objected to 
on the grounds that it was talk between third parties 
and hearsay. [The substance of this conversation, 
as testified to, was that Holland Mitchell wanted to 
have the difficulty settled; that Jesse Wright said he 
did not care to have anything more to do with it; 
that Mitchell insisted that Jesse should come up to the 
house of defendant and settle the whole matter; that 
Mitchell wanted Jesse to come up and keep Lovick quiet. | 

(18), (19.) Because the verdict was contrary to the 
charges of the court. 

(20.) Because the court erred in the following charge: 
“If you believe that the deceased was conscious of the 
fact that he hal been wounded and that he would die from 
the wound, and while in that condition he made a declara- 
tion or statement as to who wounded him, then you may 
consider that statement as though it had been given in 
under oath on the trial of the case. But,if you do not 
believe from the testimony that he knew or his mind was 
impressed with a full sense of his condition, then you should 
not consider his statement, if you believe he made a state- 
ment prior to his death.” 

(21.) Because the court refused to charge the following 
request: “Ifthe jury believe that the deceased expressed 
an opinion at one stage of his illness, that he could not 
recover, and afterwards expressed an opinion that he 
would ‘ pull through,’ meaning thereby that he had hopes 
of recovery, that then the statement previously made 
should not be considered as dying declarations.” 

(22.) Because the court refused to charge the follow- 
ing request: “If the jury have a reasonable doubt 
as to whether Ben Mitchell acted, when he shot, under 
circumstances calculated to excite the fears of a reasonable 
man, or whether he felt at the time he shot, and had a rea- 
son to feel from the circumstances, that it was necessary 
, to shoot to save his life, limb or person, then he is justi- 
fiable.”-This request was refused by the court, on the 
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ground that it was substantially given in. his general 


charge. 
The motion was overruled, and defendant excepted. 


Smita & Russe tt, for plaintiff in error. 


C. ANDERSON, attorney general, by Jackson & Kine; T. 
W. Grimes, solicitor general, by J. M. McNem.; B. A. 
THORNTON, for the state. 


Hatt, Justice. 


1. Mitchell was indicted, tried and found guilty of mur- 
der, with a recommendation to mercy, and having been sen- 
tenced to imprfonment in the penitentiary for life, made 
a motion for anew trial upon various grounds, which being 
overruled, he prosecutes this writ of error to have that 
judgment reviewed by this court. This motion contains, 
among others, the usual ground that the verdict is contrary 


to law and evidencs, decidedly and strongly against the 
weight of evidence, and, in fact, without evidence to sup- 
port it. As the case necessarily goes back for another 
hearing, on account of.errors in the decisions and rulings 
of the court below, this court, under ordinary circumstan- 
ces, would abstain from any thing more than a. passing 
allusion to the evidence; but, from the extraordinary and 
exceptional character.of.the circumstances attending the 
trial, we feel that we should fall short of .our duty to the 
public and the defendant were we to omit calling attention 
to.some of the prominent facts which the testimony de- 
velops. 

It is some what remarkable that, of all the witnesses ad_ 
duced by the state to prove the homicide, not one of the 
numerous persons immediately at or near the scene of the 
rencontre was placed upon the stand for that purpose, 
and that instead persons who were some distance off, 
whose view of the place was somewhat obstructed, whose 
attention was first called to the transaction by the discharge 
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of firearms, and who saw and could tell nothing as to the 
commencement of the difficulty, were the witnesses relied 
on. They could testify only as to circumstances from which 
inferences of an inconclusive nature were drawn. This 
matter had been brewing for several days; the attention of 
numerous persons had been drawn to its serious character; 
and yet no effective effort was made to prevent the meet- 
ing of the parties. Indeed, when the defendant applied to 
a magistrate on the morning of the day of the fatal ren- 
contre for protection, that magistrate, instead of granting 
the peace warrant asked for, and securing the public tran- 
quility by prompt and efficient action, put him off with a 
promise to see the other party and have the matter ad- 
justed. He did see the other party, and all'the assurance 
that he could obtain from them was that the difficulty might 
be considered “settled for the present” Perhaps this 
officer thought he was acting for the best; but as the result 
shows, his mistake was most lamentable. In all such cases, 
when the information reaches a peace officer, he should 
resort at once to his authority, and not assume the role of 
a negotiator; he is invested with power to command and 
restrain, and should not persuade and advise merely; he 
should not desist from the performance of his duty, as in 
this instance, by negotiating for an armistice, when he is 
bound by every obligation and is fully armed with power 
to secure peace. These circumstances, with others to be 
mentioned, impress us with the opinion that this defend- 
ant has not had a fair trial. The state did not avail itself 
of the evidence at hand to throw light upon some very 
questionable points. Five witnesses were introduced for 
the defendant who saw the beginning and the end of this 
bloody business; they were all near the spot, and all swore 
that the defendant did not attempt to shoot until he had 
been twice fired upon by the deceased and had been woun- 
ded in the hand. That he received this wound in that en- 
counter was not denied. It also appeared that, when the 
deceased was reached, after falling from the shot he had 
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received, his pistol, a revolver, was found between his legs; 
this was taken possession of by his brother; the pistol 
was not produced on the trial and no account was given of 
its condition when first found, and no attempt was made to 
account for this omission. If the account given by the 
defendant’s witnesses was incorrect, the condition of this 
weapon when first picked up would surely have afforded 
some evidence that would have gone to contradict it,—evi- 
dence much more conclusive than that relied on. Whether 
this omission was designed or accidental, we do not know; 
but ineither event, it would seem to justify the inference 
that the proof was withheld because it would have seri- 
ously damaged the prosecution. The importance of this 
evidence was not overlooked. A ball was extracted from 
achina tree standing at the spot where the shooting was 
done; it was compared with one drawn from the pistol 
deceased had at the time, and a trifling difference of two 
grains in the weight of the two was relied on to show that 
it came out of defendant’s, and not out of deceased’s, pistol. 
No effort was made to compareit with the balls left in de- 
fendant’s pistol, and no allowance was made for any de- 
crease in its weight by the friction it underwent by being 
shot into anl extracted from the wood. “The presump- 
tion” says Mr. Starkie, (Evidence, 846) “that a man will 
do that which tends to his obvious advantage, if he pos- 
sesses the means, supplies a most important test for judg- 
ing of the comparative weight of evidence. It is to be 
weighed according to the proof which it was in the power of 
one party to have produced, and in the power of the other 
to have contradicted. If, on the supposition that a charge 
or claim is unfounded, the party against whom it is made 
has evidence within his reach by which he may repel that 
which is offered to his prejudice, his omission to do so sup- 
plies a strong presumption that the charge or claim is well 
founded; it would be contrary to every principle of reason 
and to all experience of human conduct to form any other 
conclusion. This consideration in criminal cases frequently 
v 71-10 
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gives a conclusive character to circumstances which would 
otherwise be of an imperfect and inconclusive nature. 
* * * The same principle applies where a party 
having more certain and satisfactory evidence in his power 
relies upon that which is of a weaker and inferior nature. 
So pregnant with suspicion is conduct of this nature, that 
the law, as has been seen, has laid down an express and 
peremptory rule upon the subject, which, in cases within 
the scope of its operation, actually excludes the inferior 
evidence. It is for the jury, in their discretion, to apply 
the principle, in cases which do not fall within the pre- 
scribed limits of the rule.” Haldane vs. Harvey, 4 Burr., 
2484. 

Another fact that is evident, is that this defendant never 
sought any meeting with the deceased and his party ; he left 
his home and concealed himself to avoid them, while they 
were in constant pursuit of him, threatening his life. True, 
when tired out with skulking to avoid danger, he passed 
through the streets with a gun and pistol openly displayed 
to the magistrate’s office. This was done, as he alleges, 
to protect himself from threatened violence and impending 
death; he first went to the nearest magistrate and finding 
him absent, applied to the other, who refused the warrant 
which he sought. Surely he was not then in pursuit of his 
enemies. He tried to leave his arms at this magistrate’s 
office, and did temporarily deposit his gun there, which was 
carried away, as was shown, by another person. These 
facts are mentioned rather to show that this trial has not 
developed the whole truth, than for the purpose of inter- 
fering with any prerogative of the jury. We will never 
interfere with their verdict where there is evidence to sus- 
tain it, and the judge who tried the case is satisfied with 
it, unless there has been some misapprehension of their 
duty made manifest to us, or it appears that some right 
has been denied the defendant, or unless improper bias or 
prejudice upon their part is evident. With these general 
observations, we turn to the assignment of specific errors 
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claimed by the defendant’s counsel to have been committed 
on this trial. 

2. The first of these exceptions demanding our examina- 
tion and careful consideration are those which relate to 
dying declarations. In Campbell’s case, 11 Ga., 374, 375, 
tt is sail that this species of testimony constitutes one of 
the exceptions to the rule which rejects hearsay evidence ; 
it is founded on-the necessity of the case, and for the rea- 
son that the sanction under which these declarations are 
made, in view of impending death and judgment, when 
the last hope of life is extinct, and when the retributions 
of eternity are at hand, is of equal solemnity as that of 
statements made under oath. “Still,” it is added, “it 
must be admitted that great caution should be observed in 
the use of this kind of evidence.” By the Code, §3781, 
dying declarations are admissible only when made by a 
person in the article of death, and who is conscious of his 
condition, and then only in the case of prosecutions for 
homicide, and for the sole purpose of showing the caus? 
of death and the person who committed the act. The 
necessity for this great caution, not only in the admission, 
but in the use, of this kind of testimony, is enforced by 
judges and writers who have dealt with the subject, 
Among others Roscoe (Crim. Ev., 86), who says, “ With 
respect to the effect of dying declarations, it is to be ob- 
served that, although there may have been an utter aban- 
donment of all hope of recovery, it will often happen that 
the particulars of the violence to which the deceased has 
spoken are likely to have occurred under circumstances 
of confusion and surprise calculated to prevent their being 
accurately observed. The consequences, also, of the vio- 
lence may occasion an injury to the mind, and an indistinct. 
ness of memory as to the particular transaction. The de- 
ceased may have stated his inferences from facts concern- 
ing which he may have drawn a wrong conclusion, or he 
may have omitted important particulars, from not having 
his attention called to them. Such evidence, therefore, is 
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liable to be very incomplete. He may naturally, also, be 
disposed to give a partial account of the occurrence, al- 
though possibly not influenced by animosity or ill will. 
But it cannot be concealed, that animosity and resentment 
are not unlikely to be felt in such a situation. The pas- 
sion of anger, once excited, may not have been entirely ex- 
tinguished, even when all hope of life is lost. See R. ws. 
Crockett, 4 OC. & P. 544; 19 E. O. L.-R, ante, p. 33, 
where the declaration was ‘ that damned man has poisoned 
me,’ which may be presumed to be vindictive; and R. vs. 
Bonner, 6C. & P., 386 (25 E.C. L. R.), where the dying 
declaration was distinctly proved to be incorrect. Such 
considerations show the necessity of caution in receiving 
impressions from accounts given by persons in a dying 
state, especially when it is considered that they cannot be 
subjected tu the power of cross-examination ; a power quite 
as necessary for securing the truth as the religious obliga- 
tion of an oath can be. Thesecurity also, which courts of 
_justice have in ordinary cases for enforcing truth, by the 
terror of punishment and the penalties of perjury, cannot 
exist in this case. The remark before made on verbal 
statements which have been heard and reported by wit- 
nesses, applies equally to dying declarations; namely, that 
they are liable to be misunderstood and misreported, from 
inattention, from misunderstanding, or from infirmity of 
memory. In one of the latest cases upon the subject, this 
species of proof is spoken of as an anomaly, and contrary 
to all the general rules of evidence, yet as having, where 
it is received, the greatest weight with juries. Per Cole- 
ridge, J., R. vs. Spilsbury, 7 C. & P.196 (32 E. C. L. R.); 
1 Phill. Ev.,251,10 ed. ‘When a party comes to the con- 
viction that he is about to die, he is in the same practical 
state as if called on in a court of justice under the sanction 
of an oath, and his declarations as to the cause of his death 
are considered equal to an oath, but they are, nevertheless, 
open to observation. For though the sanction is the same, 
the opportunity for investigating the truth is very differ- 
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ent, and therefore the accused is entitled to every allow- 
ance and benefit that he may have lost by the absence of 
the opportunity of more full investigation by means of 
cross-examination.’ Per Alderson, B. R., vs. Ashton, 2 
Lewin C. ©. 147.” 

This extract, which furnishes a brief but accurate and 
comprehensive summary of the law, shows, even in cases 
where all the preliminary requirements are fully met, as 
clearly as anything can, not only the unreliable and un- 
satisfactory character of such proof, but its dangerous effect, 
from the fact of the undue importance that juries are al- 
most sure to give it, and should impress us with caution 
not only in its introduction, but in its application and use 
when admitted. On this subject the observations of Coler- 
idge, Judge, in R. vs. Spilsbury, 7 C. & P. 187, contain, 
as it seems to us, a needed caution entitled by every judge 
to the most careful consideration. “It is an extremely 
painful matter,” he said, “ for me to decide upon; but when 
I consider that this species of proof is an anomaly, and 
contrary to all the rules of evidence, and that if received 
it would have the greatest weight with the jury, I think I 
ought not to receive the evidence, unless I feel fully con- 
vinced that the deceased was in such a state as to render 
the evidence clearly admissible. It appears from the evi- 
dence, that the deceased said he thought he should not re- 
cover, as he was very ill. Now, people often make use of 
expressions of that kind who have no conviction that their 
death is near approaching. If the deceased in this case 
had felt that his end was drawing very near, and that he 
had no hope of recovering, I should expect him to be say- 
ing something of his affairs, and of who was to have his 
property, or giving some directions as to his funeral, or 
as to where he would be buried, or that he would have 
used expressions to his widow purporting that they were 
soon to be separated by death, or that he would have taken 
leave of his friends and relations in a way that showed he 
was convinced that his death was at hand. As nothing of 
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this sort appears, I think there was not sufficient proof 
that he was without any hope of recovery, and that I, there- 
fore, ought to reject the evidence.” 

The case at bar falls short of the least of these require- 
ments. The injury from which the deceased man was 
suffering was suchas to deprive him of consciousness that 
he was even wounded ; it required much effort to convince 
him of this fact; as he was borne away from the scene of 
conflict, he charged one of those who was assisting him, 
and who was endeavoring to minister to his comfort and 
relief, with having inflicted the injury. From the testi- 
mony of Drs. Stanford, Grimes, and other medical men 
who attended him, it is evident to us that he was at no 
time in such a condition as to be able to give an intelligent 
account of the transaction or to enter into any detail, how- 
ever general, of the circumstances attending it. The only 
witness who testifies to dying declarations was F. M. 
Johnson, who was an employé in the Enquirer Sun office, 
under Wright, the deceased, who was foreman of the office, 
who was warmly attached todeceased, was with him almost 
constantly for a week after he received the wound, took 
an active part in the prosecution of his slayer, and 
contributed to pay counsel who assisted the solicitor in 
the trial. It seems somewhat strange that this witness 
should alone have been selected to testify in this impor- 
tant matter, when there were others presumably better 
qualified from their education and their relations to the 
deceased, and who during his entire illness were constantly 
with him, to ascertain at any given time his fitness to make 
this statement, and to elicit a fuller account than seems ‘uc 
have been drawn out by Mr. Johnson. The failure to have 
this examination made by competent and impartial persons, 
like other omissions already commented on, is well calcu- 
lated to excite inquiry as to how far the real facts in the 
case have been brought out, and leaves a painful impres- 
sion that the court and jury who tried the case, if not 
groping their way in the dark, were moving in a very un- 
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certain light. According to this witness, the deceased was 
rational only at times during his last illness—was in his 
opinion rational at the time of making the declaration— 
gives the facts on which he founds the opinion. The ac- 
count had better be given in this witness’s words, just as 
they are reported in the record before us. 

“He, deceased, asked me to place his hand upon his . 
wound and explain the nature of it, and I did so, and he 
told me that wound would kill him. I tried to assure him 
that it would not, and he shook his head and looked off 
from me. It (the conversation) must have been two or 
three days after he was shot, probably it might have been 
one day. I don’t remember exactly. Heard him say 
nothing about it later and nearer his death. Had no op- 
portunity of seeing him; sat up with him the first week, 
night and day; he was wounded on 2d day of the month 
and died on the 30th. 

“ As I said before, he said his wound would kill him; he 
recognized the fact; was perfectly rational, so far as I 
could learn; at times he was delirous; you could tell in a 
moment when he got into that state. He said that he 
didn’t know who shot him; said he was walking along the 
side-walk and he was shot down. He said it occurred 
about in front of Holland Mitchell’s house. I don’t remem- 
ber that he said exactly in front right there; he remem- 
bered getting there; said he heard only one shot, and 
he said he fainted. I asked him the question and he said 
he fainted.” 

On his cross-examination, this witness stated that de- 
ceased didn’t know that he had been wounded at all, 
or that he had been shot. He asked in the vonversa- 
tions whether he was wounded or not; he asked, “ Am I 
wounded ?” Said he didn’t see anybody shoot him; didn’t 
know who shot him, and didn’t know that he was wounded ; 
witness supposes he made these statements to him volun- 
tarily ; he was trying to find out who it was; does not re- 
member what he said to him; just simply asked him who 
shot him. In reply to a question twice repeated, “ How 
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many times did you ask him that before answered?” he 
said, “ He just answered me; it was in the course of con- 
versation, and friendly conversation.” “ Didn’t you know, 
Mr. Witness, who it was that shot him ? Hadn’t you heard ?” 
Ans.—* Yes, sir.’ “ Why did you want to get it from 
him?’ Ans.—* Because I wanted to know from him what 
he knew about it.” “It wasn’t to learn from him who shot 
him that you asked the question?’ Ans.—*I don’t know 
how I could answer. I knew it from outside reports, from 
my side, and I wanted to know from his side what he knew 
about it. I wanted to know.” “ And he told you he didn’t 
know anything?” Ans.—* Yes, sir.” Defendant’s counsel 
objected to these sayings of deceased, meagre and discon- 
nected as they were, and probably wormed out of the 
wounded man by directly leading questions, suggesting the 
answer desire] by the questioner, and responded to by a 
monosyllable, yesorno. This we say from the evident reluc- 
tance of the witness to give the words of the conversation, 
when pressed so to do, and from his forgetfulness of partic- 
ulars. It seems difficult, if not impossible to determine 
the part that each took in this conversation; or whether 
this account was made up from the witness’s inferences 
from the conversation or from what was actually said. 
This affords a very slender foundation for the admission 
of such testimony. The answers given were fragmentary, 
and the capacity of the party to make the statement, to 
say the least, was questionable. It is hardly conceivable 
that if his physical condition had admitted, he could, from 
mental inability, have stood an examination conducted in 
the most cautious and considerate manner upon the stand. 
His incompetency as a witness, from mental debility, 
scarcely admits of a doubt. The safer course would have 
been to exclude these answers thus elicited as dying decla- 
rations. 

The Supreme Court of Vermont, State vs. Center e¢ al., 35 
Verm. R., 378, 386, thus laid down the law upon this subject: 
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“The rule that dying declarations should point distinctly 
to the cause of death and the circumstances producing and 
attending it, is one that should not be relaxed. Declara- 
tions, at the best, are uncertain evidence, liable to be mis- 
understood, imperfectly remembered, and incorrectly re- 
lated. As to dying declarations there can be no cross- 
examination. The condition of the declarant, in his 
extremity, is often unfavorable to clear recollection, and 
to the giving of a full and complete account of all the 
particulars which it might be important to know. Hence 
all vague and indefinite expressions, all language that does 
not distinctly point to the cause of death, and its attend- 
ing circumstances, but requires to be aided by inference 
or supposition, in order to establish facts tending to crim- 
inate the respondent, should be held inadmissible.” This 
would seem to be the very spirit of our Code, §3781, when 
it confines such declarations to “the cause” of the “death” 
‘and the person who killed him.” No decision of our 
court, that we have seen, has ever enlarged the scope of 
this species of evidence, or in the slightest degree relaxed 
this most salutary rule. It is not true, as supposed by 
counsel who argued this case for the state, that this court 
has left the question of its competency in doubtful cases 
in some measure to the jury, and to this they cite Camp- 
bell’s case, 11 Ga., 353, 354, 376, 377; Jackson’s case, 56 
Ga., 236, 237. Neither of these cases relieves the presid- 
ing judge, in any measure, from the responsibility of passing 
upon the admissibility and competency of the evidence; 
in submitting to the jury the circumstances under which 
the declarations were made, whether in articulo mortis or 
not, and it was only designed to provide additional safe- 
guards allowing them to pass upon the credibility of the 
testimony, and affording them all the considerations nec- 
essary for determining its proper weight and effect. This 
is clear from the cases themselves, but if it were not, it 
has been rendered plain by the ruling of the court in 
Dumas’ case; 62 Ga., 58, 59, where it is stated in explicit 
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terms that “ the court must judge of the preliminary evi- 
dence, in the first instance, and deeming it prima facie 
sufficient, should admit the declarations, instructing tho 
jury afterwards to pass finally for themselves on the ques- 
tion whether or not the declarations were conscious utter- 
ances, in the apprehension and immediate prospect of 
death.” While we do not hold that the fact of the de- 
ceased entertaining and expressing hopes of his recovery 
after the alleged declarations were made, or that if the 
testimony offered was drawn from him by direct and par- 
tial leading questions, and was thus obtained in incomplete 
and disconnected parts, which had afterwards to be joined 
together, unless he failed to speak intelligently and torpidly 
assented to what was said by his questioner, (Wharton’s 
Crim. Ev., §300, in connection with Zd., §299), would each 
of itself -be sufficient to exclude them, yet, we think that 
when these circumstances are united and combined with 
others, such as the want of mental capacity in the declar- 
ant, the utter neglect to test his capacity by persons who 
were in constant attendance upon him, and who from their 
elucation and profession were skilled and competent to 
make the investigation, and instead of these, resort is had 
to one utterly unfitted for the purpose, and who, from his 
relations to the deceased, took an active part in the prose- 
cution and contributed money to employ counsel, thus 
showing great bias and partiality to one, if not prejudice 
to the other party, we think a case was made throwing 
so much doubt and discredit upon these declarations as to 
call for their rejection. ; 

The preliminary investigation touching their admissi- 
bility and the argument of counsel upon the subject took 
place in the presence of the jury, and the court in deciding 
to admit them, said he would “ instruct the jury as to their 
weight in his charge.” The instructions given in the 
charge on this head were that “dying declarations made 
by a person in the article of death, who is conscious of his 
condition, as to the cause of his death and the person who 
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killed him, are admissible in evidence in a prosecution for 
homicide. If you believe that the deceased was conscious 
of the fact that he had been wounded, and that he would 
die from the wound, and while in that condition he made 
a declaration or statement as to who wounded him, then 
you may consider that statement as though it had been 
given in under oath on the trial of the case. But if you 
do not believe from the testimony that he knew, or his 
mind was impressed with a full sense of his condition, then 
you should not consider his statement if you should be- 
lieve that he made a statement prior to his death.” 

The only circumstances bearing upon the weight of such 
evidence to which the charge calls attention are the facts 
of the consciousness of the deceased as to his condition 
when the statement was made, and his knowledge of the 
person who inflicted the injury. The jury are plainly told, 
if they believed that he knew who killed him, that if he 
was conscious of the fact that he was wounded, and that 
he would die from that wound, then they should consider 
the statement as though it had been given on the trial 
under oath. That is, as we understand it, if these condi- 
tions appeared, they were to treat the statement just as 
they would that of a witness who had been regularly sworn 
and had testified on the trial; that it was in all respects 
entitled to the same weight as the testimony of such 
a witness: No allusion is made to any of the other 
numerous circumstances which we have seen are essen- 
tial in determining the weight and effect of such evi- 
dence, and in this respect the charge falls far short of 
the requirements of the law, and was manifestly errone- 
ous. From its general character and from its want of par- 
ticularity in this material and essential respect, it was 
calculated to mislead, rather than to aid the jury in reach- 
ing a correct conclusion. 

3. Van Cook swore that he was at the house of Mrs. 
Wright, the mother of deceased, on the Sunday evening 
before the shooting; that Jesse Wright, the deceased, his 
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brother and some other persons were there ~ that he passed 
by Mitchell’s house in going there. and saw some negroes 
in the yard; didn’t know the number, supposed some 
eight or ten ; didn’t know whether the negroes were armed 
or not; was uncertain whether they had guns or sticks. 
While at Mrs. Wright’s two messages came “from Ben 
Mitchell to Mr. Wright ;” the first was “ to come up there 
—they were ready for him.” This was brought by a little 
white boy whom witness did not know; the second by a 
little negro boy, likewise unknown to witness, who said 
“there was a lot of negro men up to Mr. Ben Mitchell’s, 
waiting for Mr. Wright.” Of this incident the witness 
“never thought very much—thought it was probably 
some business he had, but did not know.” This witness 
was on intimate terms with the Wrights ; worked in the 
same printing office with Jesse. He was pressman, and 
Jesse foreman. He seems to huve been intimately associ- 
ated with them during most of this difficulty, and his pres- 
ence on this Sunday afternoon, if casual, as he would rep- 
resent it to have been, was certainly opportune ; not more 
so, however, than was the interview of Jesse Wright with 
the policeman Robertson, a short time before the meeting 
of the parties and the fatal rencontre. The purpose of this 
was, as stated, to show that Jesse was on a mission of peace; 
that he was endeavoring to prevent a meeting between 
his brother and the Mitchells. It consisted entirely of 
conversations between the witness and Jesse, in the ab- 
sence of the prisoner, and it was separate and distinct 
from any conversation which the defense had given in 
evidence ; it was commenced in the presence of Lovick, 
oras he is sometimes called, “ Pierce ” Wright. The 
avowed object was “ to head this person off,” to prevent him 
from going to the Mitchells’; if this was really the object, 
it seems somewhat singular that he was allowed to get 
away before any effort was made by either of these parties 
to put this purpose into execution. The defendant’s coun- 
sel objected to the introduction of the testimony of both 
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these witnesses, and the ubjections were overruled. This 
we think waserror. The matters deposed to were res inter 
alios acta, as to the defendant. A portion of the testi- 
mony was hearsay. It had the appearance of being a 
part of a scheme to justify, in advance, an attack meditated — 
upon the Mitchells, and then about to be carried into effect. 
Parties cannot be allowed thus to fabricate excuses for the 
commission of an unlawful act. Statements concocted 
in advance, as part of a projected scheme of crime * * 

are clearly inadmissible as self-serving,” and cannot be 
introduced by the party making them in their own behalf, 
though they may be put in evidence by the opposite party 
when the object is to prove “ premeditation” and “ prep- 
aration” on the part of his adversary. Wharton’s Cr. Ev., 
§268 and cases cited. In Monroe's case, 5 Ga., 132, 
Lumpkin,J., said, “ If we permit” a party “ to manufacture 
testimony for himself}the most mischievous consequences 
would often ensue. For how easy it is to feign fears which 
are not felt, and shape our course in such a way that pre- 
meditated revenge, while it gluts itself in the blood of its 
hapless victim, will refer to the past as proof, not merely 
of innocence, but of the harassing alarm, from the bond- 
age of which the accused has long groaned to be deliver- 
ed.” 

Carter vs. The State, 56 Ga., 465, 467, effectually 
disposes of the objection to that portion of Van Cook’s tes- 
timony relating to the messages purporting to have been 
sent by Ben Mitchell to Jesse Wright. It is there declared 
to be hearsay evidence; the messengers are said to be 
“ competent witnesses,” and we hold the only competent 
witnesses “ to prove the messages sent by them” respect- 
ively, “if, in fact, such messages were sent.”” The fact 
that both these messengers were unknown; that no effort 
was made to ascertain who they were ; that nothing further 
than the delivery of these alleged messages appears, casts 
suspicion upon the dona fides of the transaction, and tends 
to show that it was a mere pretext and device to cover some 
ulterior design. 
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These considerations apply with full force to the testi- 
mony of Van Cook, in relation to a conversation which 
took place in front of the Enquirer office between deceased 
and Holland Mitchell, on the morning of the day of the 
shooting, at which the defendant was not present and 
which does not appear to have been communicated to him 
at any time before his meeting with the deceased. This 
testimony was properly objected to by the defence, and 
the objection should have been sustained. This occurred 
some two hours before the shooting, and was not, as in- 
sisted by counsel for the state, a part of theres geste; it 
did not lead to the transaction, and was in no way con- 
nected with it. 

On the other hand, we are of opinion that. the tes- 
timony of J. D. Edwards, to which objection was made, 
was part of the res geste. The witness reached the 
scene of the conflict in a very few minutes after the 
deceased fell, and assisted in bearing him away; when 
they had gotten away thirty or forty steps with him, he 
asked witness “ What did you shoot me for?” Five min- 
utes would have covered the entire transaction. Not only 
in this, but in other instances, it was objected that the 
evidence was not in rebuttal of anything brought out by 
the defence, and these objections were disallowed. The 
practice prescribing the order in which testimony shall be 
introduced is evidently for the convenience of the court, 
and may be modified as he deems proper to the advance- 
ment of the ends of justice; usually a deviation from the 
established order works no injury to the party objecting, 
and whether there was error in the fact of its being in re- 
buttal or not, we are satisfied that it is not a proper sub- 
ject for revision upon writ of error. 60 Common Rule of 
Court and cases cited thereunder, Code of 1882, p. 1354. 

4. The next subject which we shall consider is the rejec- 
tion of testimony offered by the defendant upon objections 
made thereto by the state. 

John Peabody, Esquire, was offered to prove what was 

n to by Rosa Jones, a witness who testified on a habeas 
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corpus case to admit Holland Mitchell, charged as acces- 
sory before the fact to this homicide, to bail, and who 
has since then died, and whose testimony was material to 
the defence set up in this case. Mr. Peabody was present 
and heard this evidence; he stated that he remembered 
some of her testimony and would tell all he could remem- 
ber. In reply to a proposition of the solicitor general that 
if he would state he remembered the substance of the 
entire testimony, all objection would be withdrawn, he 
said, after examining a printed paper purporting to give 
this evidence, which had been handed to him, that he 
would not now remember what Rosa Jones said, if he had 
not read the paper; would remember the prominent parts 
of it; would remember what she said about seeing the 
shooting; remembers that distinctly ; didn’t remember 
hearing her say a part of what he then saw in the paper. 
Recollects reading the paper the day afterwards; remem- 
bers then and now that he thought the testimony was cor- 
rectly taken down. It was substantially correct then ; 
remembers now that he did recollect then, that this was 
correct; but cannot remember now that she testified to all 
that is stated here; remembers what she stated as to the 
particulars of the killing. After reflecting on the matter 
fora night and refreshing his mind from reading the paper, 
Mr. Peabody could only repeat that there was in the lat- 
ter part of the printed account a portion which he now 
had no remembrance of; that he did not remember the 
substance of the entire testimony, but did remember the 
substance of all she said about the shooting. Here the 
court said the testimony should be ruled out on the ground 
that no foundation was laid for its admission. After 
some altercation between the counsel, and upon an inti- 
mation from the court that Mr. Peabody was misunder- 
stood, the examination was continued, and when he again 
took the stand, he could not say that he remembered all of 
her testimony, but remembered the material parts of it, in 
substance, very distinctly. 
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In reply to a question propounded by the court as to his 
recollection of the “substance of her entire testimony as 
to the particular part about which she testified,” he said, 
“that there were some parts of the cross-examination that 
he did not remember.” The court then said, you can an- 
swer that question; you understand that particular section 
of the Code (§3782); he answered, he believed he did— 
believed that he remembered the substance of her testi- 
mony. This part of the colloquy between the court, coun- 
sel and witness was had while the witness was off the 
stand. He was then recalled and examined by the judge, 
and asked if he remembered the substance of the entire 
testimony to which he replied that he believed he re- 
membered the substance of her testimony. The solicitor 
general then required the defendant’s counsel to propound 
the statutory question; the question propounded by coun- 
sel was whether he remembered the testimony delivered 
by Rosa Jones on that trial. This questien was objected 
to; but pending the objection the witness proceeded to 
state that he couldn’t remember all she said, asked what 
the question was. The Code was handed him, and he read 
the section in question; said he enderstood the ruling of 
the court was that he must state that he remembered the 
substance of the entire testimony, and if that was the 
ruling, he couldn't state that he remembered the substance 
of the entire testimony; he remembered, however, “ very 
distinctly the substance of the material parts of the testi- 
mony.” The judge confessed that he did not understand 
the witness. The witness meant to say, that “ the deceas- 
ed witness testified to some things that he didn’t remem- 
ber, and couldn’t say that he remembered the substance 
of everything that she said, but would testify that he re- 
membered the substance of the material part of her testi- 
mony affecting the case, but couldn’t say that he remem- 
bered the entire substance of all she said; had no doubt 
she said a great many things about matters of which he 
recollected nothing. Defendant’s counsel: “No witness 





SEPTEMBER TERM, 1883. 155 


cS 


Mitchell vs. The Siate. 


can testify to everything.” The court: “ No, sir, but you 
must profess to remember the substance of the entire testi- 
mony as to the particular matter about which the witness 
testifies is necessary. That is the ruling, and the objec- 
tion is sustained.” 

The Code (§3782) prescribes these conditions as the 
foundation for admitting the testimony of a deceased wit- 
ness; the testimony must have been given on a former 
trial upon substantially the same issues, and between sub- 
stantially the same parties; then any one who heard it, 
and who professes to remember the substance of the entire 
testimony as to the particular matter about which he is 
called to testify, is for this purpose a competent witness, 
as was held by this court in 61 Ga., 444,448; 64 Zbd., 492, 
493. Indeed, this is the rule laid down by the judge in 
this case, but which we think he enforced too rigidly, if he 
did not misapply it. A substantial and nota literal compli- 
ance with these conditions is all that we think is required. 
To insist upon a literal compliance would be to subject 
the person professing an ability to swear to all that was 
testified to in a case, instead of the substance of the entire 
testimony upon a particular matter, to much suspicion. 
Few, if any, scrupulously exact persons could be found to 
place themselves in such a position, and the result would 
be that parties would have to resort to those less honest 
and conscientious, or lose entirely the right thus accorded 
them. 27 Ga., 527,528. When Mr. Peabody, at the end 
of this long and searching examination, stated that he re- 
membered “ the substance of the material part of this dead 
witness’s testimony affecting this case,” he qualified him- 
self to give evidence as to that particular matter, and the 
court erred in rejecting him. It is plain to us that, as to 
every thing essential to this issue, as testified to by the 
witness on the former trial, the court and jury would have 
received from this scrupulous witness as full and impartial 
an account, aided as he was by a cotemporaneous report 
of the testimony, as can usually be hoped for. Although 

v 71-11 
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asked to do so, the court seems to have declined to look 
to this paper and ascertain what part of the account there 
given was material and what was immaterial, and how far 
the witness could bring himself within the rule rendering 
him competent. That a substantial compliance with these 
conditions is all that has been deemed necessary, is abun- 
dantly shown by various rulings of this court upon strictly 
analogous questions. The Code evidently contemplates 
that the witness shall testify from his own memory, as for 
instance, where testimony has been taken down on a 
former trial, or a brief has been agreed upon for the pur- 
poses of a motion for a new trial, there the written has been 
received in lieu of the oral evidence of one present at former 
trial. See this entire subject reviewed in Smith vs. The 
State, at this term of the court. In view of the well settled 
rule that penal laws are to be strictly construed in favor of 
the life or liberty of the accused, and that as against the 
state, in furtherance of the same benignant and merciful 
purpose, they are to be so interpreted as to have all the 
temperament of justice and equity of which they are fairly 
susceptible, not incompatible with the safety of the com- 
munity. We conclude that the testimony of this witness 
should have been received. To say the very least, his com- 
petency was no more than doubtful, and in all such cases 
the well established practice is to admit the evidence, and 
allow the jury to pass upon the circumstances affecting its 
competency in determining its credibility and weight. 

5. The defendant offered to prove, by Joseph Evans and 
Maria Sturkey, the acts and threats of Lovick P. Wright, 
on the day before and on the morning of the shooting, in 
reference to Ben Mitchell. This evidence was offered for 
two purposes: to show, with other facts in evidence, the 
combination and conspiracy of the Wrights to assail and 
kill prisoner, and to show that the prisoner acted under the 
fears of a reasonable man; both these were prominent 
and important issues on the trial. The testimony was 
rejected because these special acts and declarations were 
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not communicated to prisoner and were not in the pres- 
ence of the deceased. Acts and threats of like character 
had been communicated to and done in the presence of 
the prisoner; this warfare had been waged for several 
days; several visits were made to prisoner’s home and that 
of his brother; the Wrights throughout this series of aggres. 
sions seem to have acted in concert; and under the rulings 
in Monroe's case, 5 Ga., 85, this testimony was admissible 
to explain prisoner’s conduct and account for the motive 
with which he ultimately acted. The testimony of the 
other witnesses objected to and refused than this already 
noticed and commented, was properly rejected. 

6. When Reynolds, a witness for the state, was on the 
stand, he was asked on cross-examination, “ Well, if you 
did so testify, it is the truth?” The court, on objection 
made, interposed with a mild reproof, saying he “ didn’t 
think it proper to ask a witness whether he did swear to 
the truth, the law is whether he swore to what he believed 
to be true—think it an improper question put in that way.” 
To this objection was taken, because the question in itself 
was proper, it being alleged, that he then gave a different 
account of the transaction inquired about, when his mem- 
ory was fresh, than that now given, and because it was an 
unwarrantable interference by the court with the cross- 
examination. It is unquestionably true, that the right of 
“a thorough and sifting cross examination” of the wit- 
nesses called against him belongs to every party. Code, 
§3864. Wherever the purpose is to impeach or discredit 
the witness, which we suppose was the case here, although 
it may not have been avowed, and was very properly held 
back, as the avowal might have defeated the object in 
view, “ great latitude should be allowed by the court” in 
cross-examinations. 31 Ga., 688, 692. 

7. Lastly, the court was requested by defendant’s coun- 
sel in writing to charge the jury, “If they had a reasona- 
ble doubt as to whether Ben Mitchell acted, when he shot, 
under circumstances calculated to excite the fears of a 
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reasonable man, or whether he felt at the time he shot, 
and had reason to feel from the circumstances, that it was 
necessary to shoot to save his life, limb or person, then he 
was justifiable.” This request was refused because, as the 
judge stated, it was substantially given in his general 
charge. The general charge as to doubt does not specially 
refer to the points here made, as to reasonable fears, 
neither does the charge as to circumstances which excite 
the fears of a reasonable man allude in the remotest 
degree to the effect of doubt upon this point, and if 
there is any other portion of the charge that covers it, we 
have failed to find it. The charge was apposite and proper, 
and should have been given as requested. 

We again repeat that we have not intimated an 
opinion as to what should be the finding on another trial 
of this case. For obvious reasons, it would be improper to 
do so. When the case is heard again, we cannot antici- 
pate that the verdict will be otherwise than the law and 
testimony fully and fairly given in charge will warrant. 

‘For the reasons above set forth, and for none others, the 
judgment of the court below refusing a new trial must be 
set aside. 

Judgment reversed. 


Tue Crty oF ALBANY ef al. vs. THE SAVANNAH, FLORIDA 
AN» WESTERN Raltway. 


A municipal corporation cannot exercise any power not granted by 
the legislature, nor can it exercise a power which the state reserves 
toitself and which the legislature has provided should be exercised 
by its own officer (in this case the comptroller general); and the 
legislature having provided for the assessment of a tax on railroad 
companies in this state, and its payment and collection by the 
comptroller general of the state in a particular way, if power to as- 
sess and levy a tax on railroads had been conferred on a muni- 
cipal corporation by a previous act, it must yield to the last act 
upon the subject; such corporations not only get their breath of 
life, but their continued existence, from the legislature. 

ja.) There was no power in the city of Albany to levy and collect a 
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tax on the property of a railroad used in its business and opera- 
tion as a railroad company, the levy being on such property alone. 


September 25, 1883. 


Municipal Corporations. Tax. Laws. Before Judge 
Bower. Dougherty County. At Chambers. August 
27, 1883. 


Reported in the decision. 


W. T. Jonzs, for plaintiffs in error. 


Cuisotm & Erwin; R. Hoss, for defendant. 
BLANDFORD, Justice. 


The city of Albany having issued certain fi. fas. for taxes 
against the Savannah, Florida and Western Railway, for 
certain taxes due on its property in said city of Albany, 
said property being used by it in the operation and busi- 
ness of said railway, and caused the same to be levied by 
its marshal upon the property of said company, so used 
in its business and operation as a railway, the company 
brought its bill in the superior court, praying an injunc- 
tion to restrain said city of Albany and its officers from 
further proceeding with said fi. fas. The chancellor granted 
the injunction, and this writ of error is prosecuted to re- 
view and reverse the order granting said injunction. 

The act of the legislature of 1874, page 103, provides, 
“That all railroad companies incorporated in this state 
shall pay an annual tax of one-half of one per cent on their 
net earnings.” It is further provided by the act approved 
February 28, 1874, pamphlet page 107, that returns shall 
be made by the presidents of all railroad companies in 
this state to the comptroller general; that the property 


be taxed as other property of the people of this state; and 
that the presidents shal! pay to the comptroller general 


the taxes assessed upon the property of said railroad com- 
panies. 
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A municipal corporation cannot exercise any power not 
granted by the legislature, nor can it exercise a power 
which the state reserves to itself, and which the legisla- 
ture has provided should be exercised by its own officer, 
to-wit : the comptroller general ; and the legislature having 
provided for the assessment of a tax on railroad companies 
in this state, and its payment and collection by the comp- 
troller general of the state in a particular way, a muni- 
cipal corporation, if power to assess and levy a tax on 
railroads had been authorized by a previous act of the legis- 
lature, must yield to the last act upon this subject. Such 
corporations not only get their breath of life, but their 
continued existence, from the legislature. 

There was no power in the city of Albany to levy and 
collect the tax referred to, as the same was upon the prop- 
erty used in the operation and business of the company, 
and not upon property other than this in said city, not 
used for railroad purposes. It follows that the judgment 
of the court granting the injunction must be affirmed. 

Judgment affirmed. 


Tue Repusiic Lire InsurRANcE ComMpaNy vs. BrEaty ef al. 


An attachment was sued out against an insurance company, and 
several summonses of garnishment were served. On the trial, 
plaintiffs introduced evidence to establish their claim, and closed 
theircase. There was no appearance for defendant and no mo- 
tion for a non-suit. Certain attorneys, styling themselves amici 
curiz, suggested to the court that a non-suit was proper, but the 
court did not heed the suggestion, and allowed the case to proceed 
to the jury, who found a verdict for the plaintiffs. Defendant filed 
a bill of exceptions, assigning as error that the court did not non- 
suit the plaintiffs : 

Held, that the court did not decide any question to which exception 
is taken, and there being no exception to any ruling, decision or 
judgment, the judgment of the court below must be affirmed. 


February 2, 1884. 


Practice in Superior Court. Non-Suit. Amicus Curia. 
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Practice in Supreme Court. Before B. F. Assort, Esq., 
Judge pro hac vice. Fulton Superior Court. April Term, 
1833. 


Reported in the decision. 
Jutius L. Brown, for plaintiff in error. 
GaARTRELL & Wricur; W. T. Newman, for defendants. 


BLANDFORD, Justice. 


The defendants in error sued out an attachment against 
plaintiff in error,and also divers summonses of garnishment, 
and on the trial introduced evidence to establish their claim, 
and closed their case. There was no appearance for defendant 
and no motion for non-suit. Certain persons styling them- 
selves amici curiae suggested to the court that a non-suit 
was proper. The court, it seems, did not heed the sugges- 
tion of his friends (?), and allowed the case to proceed to 
the jury, who found a verdict in favor of defendants in 
error against the plaintiffin error. There is no motion for 
a new trial, and exception is taken because the court did 
not non-suit the plaintiff. The court did not decide any 
question to which exception is taken. There is no excep- 
tion taken by plaintiff in error to any ruling, decision or 
judgment of the court below; in such a case it only remains 
to affirm the judgment. 

Judgment affirmed. 


ConLeY vs. Stus & BLALock. 


Where a vendor of fertilizers had three different kinds thereof in a 
warehouse, two of which had been inspected and the third had 
not been inspected, branded or tagged, and where bags of these 
three kinds were cut in the house, and after all the sound bags 
which had tags upon them were sold and delivered, this refuse 
mixture was gathered up and bagged, and tags were procured from 
persons other than the inspector and attached to the bags, and the 
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mixture was thus sold, it was an illegal sale and void, and could not 
furnish the basis of a recovery even in the hands of a bona fide 
purchaser without notice. 


February 9, 1884, 


Fertilizers. Contracts. Fraud. Before Judge Cuark. 
City Court of Atlanta. March Term, 1883. 


Reported in the decision. 
A. A. Mannina, for plaintiff in error. 


R. J. Jorpan, for defendants. 
Jackson, Chief Justice. 


It is quite clear that the verdict and judgment in the 
case are contrary to law and must be set aside, and a new 
trial granted. The suit is for the recovery of a note given 
for fertilizers containing this clause: 


‘* The legislature of Georgia having passed an act, approved Feb- 
ruary 26, 1877, providing that no fertilizer should be sold in this state 
except such as come up to the standard therein specified, and pro- 
viding further that the commissioner of agriculture should have all 
fertilizers offered for sale properly inspected and analyzed, and 
should prohibit the sale of any failing to come up to the required 
standard, and the seller of the fertilizer for which this note is given, 
having complied fully with the law, which fact is hereby admitted 
by the purchaser, failure to benefit crops or failure of consideration 
or want of consideration, either total or partial, shall not be pleaded 
in any action or suit at law on thiscontract. On consideration of the 
option to pay this note in cotton as aforesaid, and by the time given 
in which to make the payment, I purchase the fertilizer on the terms 
above specified.”’ 


The defendant pleaded that the fertilizer sold him had 
not been inspected, branded and tagged, as required by 
faw, and the admission in the contract was procured by 
misrepresentation and fraud of plaintiffs, and that the 
fertilizer was worthless. 
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The proof is clear that the fertilizer delivered to defend- 
ant was never branded or tagged or inspected in any way 
according to law, but was a mixture of three different sorts 
of fertilizer, two of which had been inspected, and the 
third had not been inspectod, or branded or tagged ; that 
the bags of these three kinds had been cut in the ware- 
house of plaintiff's agent, and after all the sound bags 
which had tags on them were sold and delivered, this ref- 
use mixture of good and bad, inspected and not inspected, 
branded and not branded, tagged and not tagged, was 
gathered up and bagged, and tags procured from Langston 
& Crane, who were not inspectors, and attached to these 
bags of refuse fertilizer; and this stuff, thus never inspected 
or tagged according to law, was put upon the defendant 
by delivering to a colored driver for him, with these ille- 
gally obtained and fraudulently attached symbols of a 
falsehood, and thus evidence of a crime under the laws of 
the state, thus fraudulently deceiving and cheating him. 
No inspector ever looked on this mixture, and some of the 
same proved wholly worthless in the hands of another 
party who used it. 

Whether worthless or not is wholly immaterial. It was 
criminal to sell it. Code, §§1553 (a) to (g), 1575, 1576,(a) 
(d), (g); and the whole contract was absolutely illegal 
and void, and could not be recovered upon in any court in 
this state, even if in the hands of a bona fide holder with- 
out notice. 65 Ga., 129; 63 Jb., 215. The case in the 
65th covers this all four. The verdict should kave been 
set aside and a new trial granted ; and the court erred in 
overruling defendant’s motion therefor. 

Judgment reversed. 
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Haaar, alias-Cuark, vs. THE STaTE OF GEORGIA. 


kh The evidence is sufficient to convict the defendant, beyond any 
doubt, of having knowingly uttered the forged paper introduced, 
if it was legally admit‘ed. 

2. Although the date and signature of a forged paper may have been 
very badly written, yet if there was sufficient to make them mean 
what was charged in the indictment, it was for the jury to say 
whether the defendant, in uttering the paper, did so as of the date 
and with the signature so charged. 

. There was no error in the court's svating in tne hearing of the 
jury that, ‘‘It seems to me that if it be shown by the evidence that 
the paper was a forgery, and that it was shortly afterwards found 
in defendant’s possession, and that he uttered it as true, that the 
law will presume a knowledge on his part that it was forged. In- 
deed, I cannot see how else a knowledge that the paper was forged 
could well be proved.’’ This was an expression of opinion as to 
the legal effect of certain facts, if proved, but not as to what was 
proved. 

(a.) The verdict was required by the evidence, and in such cases, 
even if there be error in the charge, it will not necessitate a new 
trial. 


February 9, 1884. 


Criminal Law. Evidence. Forgery. New Trial. Be- 
fore Judge Hammonp. Fulton Superior Court. April 
Term, 1883. 


Hagar was indicted for forging and uttering an order in 
the following words: 


‘‘Wm. Maddox, pay by $3.09 dollars for me, oblige 
Wa. Rowe tt.” 
1883, April 19.” 


The evidence showed that this order was presented for 
payment to Maddox; that defendant stated that it was 
from Rowell and in his hand-writing, and that Rowell owed 
him, and not having the money gave him the order; that 
Maddox told defendant that his partner, who kept the 
money, was then absent, but defendant could leave the 
order, and if it was all right, it would be paid ; that defend- 
ant left, and on returning to receive the money, was ar- 
rested; that Rowell did not in fact give the order. 
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When tendered in evidence, the year, “1883,” and the 
signature appeared to be so badly written as to be almost, 
if not quite, illegible. Counsel for defendant objected to 
its introduction, on the ground that it did not correspond 
with the indictment. The objection was overruled and 
the paper admitted. 

The jury found the defendant guilty. He moved for a 
new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court admitted the order in evidence. 

(3.) Because, whilst the defendant’s counsel was argu- 
ing the case to the jury and insisting that the defendant 
could not be legally convicted under the second count in 
the indictment, unless it was shown by proof that the pa- 
per set out in the indictment was forged, and that the de- 
fendant uttered it with a knowledge that it was forged at 
the time he uttered it, the presiding judge asked the de- 
fendant’s counsel, in the presence and hearing of the jury 
trying the case, what would be the legal presumption in 
such a case; and after some altercation with the counsel, 
the presiding judge further remarked, in the presence 
and hearing of the jury, “It seems to me, that if it be 
shown by the evidence that the paper was a forgery, and 
that it was shortly afterwards found in the defendant’s 
possession, and that he uttered it as true, that the law 
would presume a knowledge on his part that it was forged. 
Indeed, I cannot see how else a knowledge that the paper 
was forged could well be proved.”—The objection was 
“ that this announcement by the presiding judge was equiv- 
alent to an expression of an opinion by him that, under 
the proof, the defendant was guilty under the second count 
in the indictment, and was therefore error under the law.” 

The motion was overruled, and defendant excepted. 


Geo. N. & D. P. Lester, for plaintiff in error 


B. H. Hitt, solicitor general, for the state. 
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Jackson, Chief Justice. 


Error is assigned on the refusal to grant a new trial to 
this defendant, who was convicted of forgery, because the 
court below erred in admitting the paper alleged to have 
been forged in evidence, and intimated an opinion on the 
evidence to the jury, and because the verdict is contrary 
to the Jaw and the testimony. 

1. The evidence is sufficient to convict the defendant, 
beyond any doubt, of having knowingly uttered the forged 
paper introduced in evidence, if it was legally admitted. - 

2. Was it legally admitted? The fac simile of the order 
is in the transcript of the record, and while in a very bad 
hand-writing, it may be made out to be what is plainly 
written out in the bill of indictment. Possibly it would 
have been better if the solicitor general had exercised his 
imitative powers and tried his hand at making a fac simile; 
but we do not think that the law requires him to write 
badly, and if the evidence a/iunde enables him to decipher 
what the writing is, he should so write it out plainly—no 
other name being plainly intended by the bad writing of 
the forger. If the solicitor general had written it as badly 
as the forger did, he would have so written it as to con- 
flict with section 4628 of the Code. It could not have 
been easily understood by the jury for want of plainness. 

The word “ Rowell,” the surname of the man against 
whom the order was forged, and the year 1883, are badly 
written, but enough appears to make them mean what 
the solicitor plainly wrote them out. So that it was for 
the jury to say whether the defendant, in uttering the pa- 
per produced in evidence, did so as an order on Wm. 
Rowe'l, of the date of 1883; and of this the testimony is 
so overwhelming that the verdict was demanded. Neither 
John Forsyth, a distinguished ex-governor and senator 
from Georgia, nor the late Chief Justice Lumpkin, of this 
court, could write a better hand, or put letters together 
more plainly than did this defendant in this order; yet a 
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clerk, familiar with their handwriting, could easily decipher 
it and write out plainly each word. 

It will not do to put a premium on bad hand-writing, and 
let every utterer of forged paper escape because the forger 
wrote badly. In the numerous cases cited by counsel for 
the plaintiff in error, a different name appears from that in 
the indictment, not a name or a figure badly written. 

3. The alleged expression or intimation of opinion by 
the judge on the evidence is: “It seems to me that if it 
be shown by the evidence that the paper was a forgery, 
and that it was shortly afterwards found in defendant’s 
possession, and that he uttered it as true, that the law 
would presume a knowledge on his part that it was forged. 
Indeed I cannot see how else a knowledge that the paper 
was forged could well be proven.” It will be seen that 
the judge qualifies what he says with the little word “ if;” 
if it be proved so and so, then the legal presumption or 
effect of that proof is the “ sczenter” of the defendant. It 
is not error that the court should tell the jury what the 
legal effect of evidence is. On the contrary, it is his duty 
to do so. He must not say or intimate what is or is not 
proved, but if facts be proved, then he may and should say 
what effect the law gives to the proof of such facts; and 
if the facts proved be the only way in which that legal 
effect or presumptive or logical conclusion in law can be 
reached, he may also tell the jury that. It will be a strong 
expression of opinion on the legal effect of facts when 
proved to the satisfaction of the jury, but it will not be 
either an expression or intimation of what has been proved 
to the satisfaction of the jury. 

The evidence is overwhelming that the defendant is 
guilty, and where such is the case, even errors in the ad- 
mission or rejection of testimony, or in the charge of the 
court, will not operate so as to require anewtrial. 1 Ga., 
574; 10 Jb., 429; 11 Zb., 331; 14 Zb., 43, 55, 145, 16 J, 
368; 24 Jb., 333; 38 Zb., 631; 42 7b., 587; 57 Zb.. 156; 
44 Ib., 383; 46 Jb., 26; 48 Zb., 498; 50 Zb., 119; 52 Z6., 
597, 607; 56 Jb., 365; 58 Zb., 559; 59 Ld., 199. 
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The above cases show a strong current of opinions against 
new trials where the verdict is right, though error may 
have been committed by the court, as well as judgments, 
where this court held that the expressions of opinion were 
not such as to require a new trial, being qualified by the 
word “if,” or giving the legal effect of the facts proved. 

Judgment affirmed. 


Fiournoy & Epprne vs. WoorTen, executor, e¢ al., and 
vice versa. 


1. Where H., as a member of the firm of F. H. & Co. contracted 
with T., and subsequently H. retired from the firm, which then 
became F. & E., and T. continued to do business with the latter 
firm, in a suit between him and the firm of F. & E., arising out of 
such transactions, H. would have been a competent witness at com- 
mon law, although T. was dead at the time of the trial; and he is 
competent, unless he falls within one of the exceptions contained 
in the act of 1866. 

(a.) A witness who is not offered to testify in his own favor, and who 
is not a party to the record, nor ought to have been so, is competent, 
even though the other party to the contract or cause of action in 
issue or on trial may be dead. 

(b.) An agent who makes a contract for his principal is a competent 
witness, although the other party to the contract is dead, because 
not testifying in his own favor; except in cases of corporations, 
where to allow the agent to testify would be substantially to allow 
the corporation itself to testify. 

(c.) A witness who is interested as a party, or who is interested in 
the event of the suit, is incompetent to testify, where the opposite 
party to the contract or cause of action in issue or on trial is dead. 

(d.) One who is a party to the record, when offered to testify in his 
own favor, the other party being dead, is incompetent, and one 
who ought to be a party is incompetent to testify when the other 
party to the contract, ete., is dead. 

(e.) The act of 1866 (Code, §3854) was not intended to exclude 
any one from testifying who was competent as a witness by the 
law as it stood at the time of its passage, but did intend to make 
all persons competent as witnesses except those who fell within 
the exceptions to the act. 

®, There was no error in overruling the demurrer to the plea of set-off. 

3. Where a mutual account between warehousemen and their cus- 
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tomer was commenced in 1876, and ran regularly until 1883, with 
entries by the warehousemen both of debits and credits, out no 
settlement was made between the parties, and the account ran 
from year to year, the statute of limitations will only begin to run 
from the last charge or item of such account. 

4. Although the account may have been charged on the books of the 
warehousemen in the name of another than the person sought to 
be held liable, the court having left it to the jury to find from the 
evidence to which of the two credit was in fact given, and whether 
or not the account was so charged for the convenience of the per- 
son claimed to be liable, and the jury having found that such was 

the fact, the court did not err in refusing a new trial on the ground 

that the case was within the statute of frauds. 


October 16, 1883. 









Witness. Evidence. Debtor and Creditor. Statute of 
Limitations. Before Judge Wituis. Muscogee Superior 
Court. May Term, 1883. 


Wooten and Taliaferro, as executors of C. B. Taliaferro, 
deceased, brought suit against Flournoy & Epping on a 
promissory note, for $1,482.20 principal. Defendants 
pleaded the general issue, a sm ill set-off, and an equitable 
plea of set-off which alleged, in brief, as follows: In 1874, 
the firm of Flourney, Hatcher & Company, warehouse- 
men in Columbus, made advances to Taliaferro & Talia- 
ferro, a firm composed of CO. B. and ©. F. Tahaferro, to 
buy cotton on the streets of Columbus as street buyers. 
C. B. Taliaferro was the father of C. F. Taliaferro; the 
latter was hopelessly insolvent, and so remained until his 
death; all parties knew this, and no credit would have 
been given him on his individual account. On February 
21, 1876, C. B. Taliaferro went to Flournoy, Hatcher & Com- 
pany, and informed them that his son was being sued ; that 
he desired to avoid being troubled with process of garnish- 
ment, and wanted the account of Taliaferro & Taliaferro 
to be charged to a private account of his, which was done. 
Flournoy, Hatcher & Company then declined to extend 
further credit to C. F. Taliaferro. CO. B. Taliaferro urged 
them to continue crediting his son, and agreed to pay what- 
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ever was advanced to him. They thereupon agreed to 
open an account with C. F. Taliaferro, and made advances 
which were charged in the name of C. F. Taliaferro, 
although the credit was, in fact, extended to C. B. Talia- 
ferro, and on the faith of his responsibility. C. F. Talia- 
ferro continued to aid his father in the cotton business 
until his death. All cotton bought by them was stored 
in the name of ©. B. Taliaferro, and the profits arising 
from their transactions went to hisaccount. He frequently 
examined the account running in the name of his son, — 
promised to pay it, and did make payments thereon, one 
of such payments being made after the death of C. F. 
Taliaferro. On January 29, 1877, B. T. Hatcher, one of 
the firmof Flournoy, Hatcher & Company, sold his entire 
interest to the other members of the firm, which then be- 
came Flournoy & Epping. Since this sale, which included 
the account of Taliaferro, Hatcher has had no interest in 
the firm. Since the change in the firm, C. B. Taliaferro 
frequently repeated his promise to pay all amounts ad- 
vanced to his son, and the firm would not have made such 
advances, except on his promise and credit. C.F. Talia- 
ferro died on August 22, 1881, and C. B. Taliaferro died on 
June 28, 1882. Attached to the plea was an open account 
in the name of C. F. Taliaferro, the first charge in which 
was on February 25, 1876, and the last on December 20, 
1880, except a charge for interest, dated May 8, 1883; 
the whole amounted to $1,105.30. 

It is unnecessary to set out in detail the evidence intro- 
duced. The jury found for the plaintiffs $460.23. Plain- 
tiffs moved for a new trial on the following amoung other 
grounds: 

(1.) Because the court overruled a demurrer to the 
equitable plea. 

(2.) Because the court permitted Hatcher, as a witness 
for the defendants, to testify to sustain the allegations of 
the equitable plea. Plaintiff objected to him on the 
ground that the contract sought to be proved was made 
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between the witness and C. B. Taliaferro, now deceased, and 
that the witness was therefore incompetent, although he 
had assigned all his interest in the defendants’ firm before 
the bringing of this suit. 

(3.) Because the court charged as follows: “If a father 
approaches warehousemen or any one else having money, 
and states to them that his son wants to borrow money, 
and tells them to furnish him with whatever amount of 
money he calls for, and he will pay for it, that is the debt 
of the father, and not the debt of the son; it is an original 
undertaking on his part to become responsible for the 
debt, and the. son could not be sued upon that debt and 
held responsible for it; it would not be his debt; there 
would be no contract on his part or agreement on his part 
to pay it; it would not be loaned to him with the under- 
standing and expectation that he would pay it; but it 
would be a loan to the father, notwithstanding it may 
have been charged on the books of this firm to the son; 
that being done at the instance of the father, if it was 
done in that wav.” 

(4.) Because the court charged as follows: “ Where 
there are mutual accounts between parties, that is, where 
there are mutual dealings between parties, running from 
year to year without any accounting or settlement between 
them, then the statute of limitations commences to run 
from the date of the last item of the account, and not 
from the first.” 

(5.) Because the court refused to charge as follows: “If 
the jury believe from the evidence, or from the statements 
contained in the bill of particulars attached to the defend- 
ant’s plea, that in April, 1878, an accounting and settle- 
ment between the parties in this case was had, whereby 
the account up to that time was stated or liquidated by 
the carrying forward of the balance found due at that time 
to the next account, then such settlement would become 
a new point of departure from which a new account would 
begin; and if more than four years have elapsed from 

v 71-12 
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such time to the death of C. B. Taliaferro, then the items 
of the account before and up to that time are barred by 
the statute of limitations.” 

(6.) Because the verdict was contrary to law and evi- 
dence. 

The new trial was granted upon the second ground alone, 
and defendants excepted. 

Plaintiffs also assigned as error the refusal to grant the 
new trial upon the other grounds besides the second. 


Hatcuer & Peasopy, for Flournoy & Epping. 


Porter IncramM; PeaBopy & Brannon; LittLte & W11- 
Ls, contra. 


BLANDFORD, Justice. 


These two cases were submitted and argued together. 

In the first case the question involved is whether B. T. 
Hatcher, who was offered as a witness in behalf of Flour- 
noy & Epping, was competent to testify as to a contract 
made between himself,as one of the firm of Flournoy & 
Hatcher, with C. B. Taliaferro, the said Taliaferro having 
died since the contract was made, in order to show that 
after the dissolution of the firm of Flournoy & Hatcher, 
that Taliaferro continued business with the firm of Flour- 
noy & Epping on the same terms which he had done with 
Flournoy & Hatcher. The court upon the trial admitted 
the witness to testify, and after verdict found, Wooten, 
executor, moved for a new trial, upon the ground of-error 
in admitting Hatcher to testify, and upon other grounds 
in said motion contained. The court granted the motion 
for new trial upon the ground that he erred in admitting 
Hatcher to testify, and refused the motion upon the other 
grounds therein. Flournoy & Epping excepted to the 
grant of a_ new trial, and assign this ruling as error. 
Wooten, executor, excepted to the refusal to grant the 
new trial upon the other grounds taken in the motion. 
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1. The first question presented is, was Hatcher a com- 
petent witness? The record shows that he was not in any 
wise interested in the event of the suit before or after the 
commencement of the same. The contract made between 
himself and Taliaferro, the deceased person, was made 
before any transactions had taken place between himself 
and Flournoy & Epping; and the testimony of Hatcher 
was merely intended to throw light on the subsequent 
dealings between Taliaferro and Flournoy & Epping. 
Hatcher was a competent witness at common law, and as 
the law stood before the passage of evidence act of 1866, 
Code of Georgia, §3854; and if he is incompetent, it must 
be by reason of the exceptions or some one of them to that 
act. 

A witness who is not offered to testify in his own favor; 
who is not a party to the record, nor ought to have been 
a party to the record, is competent, even though the othe1r 
party to the contract or cause of action in issue or on trial 
may be dead. See 3 Ga., 520; 45 7b., 25,147; 50 Jb., 
205; 51 Jb. 625; 55 Lb. 98; 62 Jb., 639; 65 Jb., 132; 
Jb., 145; 67 Tb., 247; 69 Zb., 805. 

An agent who makes a contract for his principal is a 
competent witness, although the other party to the con 
tract is dead, because not testifying in his own favor. 51 
Ga., 625; 55 1b. 98; 62 7b. 639; 64 Jb., 2387; 65 Zd., 
132. 

A witness who is interested as a party, or who is inter- 
ested in the event of the suit, is incompetent to testify, 
where the opposite party to the contract or cause of ac- 
tion in issue or on trial isdead. 37 Ga.,118; 45 7b., 511; 
36 Ib., 520, 565; 40 Jb., 673; 48 Jb. 142; 53 Ib, 9; 
54 Jb., 115, 119,174; 55 7b.,187; 58 Lb. 86; 59 Lb., 
180, 343; 52 Jb. 640; 67 Jb., 675, 249; 66 Ib., 139; 64 
1b., 595; 63 Jb. 86; 62 76,639; 61 7b., 428; 60 76, 
583. 

One whois a party to the record when offered to testify 
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in his own favor, the other party being dead, is incompe- 
tent. 37 Ga., 118; 45 /b., 511; 58 Zb., 288; 56 Lb., 474; 
63 Jb., 288, 479; 65 Jb., 407; 67 Lb., 248 (4 a). 

A person who ought to be a party is incompetent to tes- 
tify where the other party to the contract, etc., is dead. 
Oatis vs. Harrison et al., executors, 60 Ga., 535. 

It will be seen by a careful consideration of these 
cases, and it is believed that they embrace all the 
cases decided by this court on this subject, that this 
court has never decided that a person who is com- 
petent at common law, or who was competent to 
testify as a witness at the time of the passage of the evi- 
dence act of 1866, asembraced in section 2854 of the Code, 
was rendered incompetent by the exceptions to said act, 
except in cases of corporations, where a corporation 
seeks to prove some matter by its agents, the other party 
being dead, and the reason for this ruling being obvious; 
as the corporation only speaks through its agents, it would 
be the corporation testifyingitself. The other party being 
dead, the agent of the corporation being the corporation 
itself, would fall within the exception to the act of 1866. 

The act of 1866, §3854, was not intended to exclude any 
one from testifying who was competent as a witness by 
the law as it stood at the time of its passage, but did in- 
tend to make all persons competent as witnesses except 
those who fell within the exceptions to the act, and such 
has been the uniform ruling of this court, as manifested by 
the decisions above referred to. Hatcher was a competent 
witness under the law as it stood at the passage of the act 
of 1866; he was not rendered incompetent by any excep- 
tions thereto; hence the court erred in granting the new 
trial upon the ground that he committed error in allowing 
Hatcher to testify. 

2. Wooten insists that the court committed error in not 
granting the new trial upon all the grounds contained in 
the motion. The first ground insisted on is that the court 
erred in not sustaining the demurrer and striking the 
plea of set off filed by defendants Flournoy & Epping. A 
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reference to the plea will show that the court committed 
no error in overruling the demurrer thereto. 

3. The next ground insisted on is that all of the defend- 
ants’ account was barred by the statute of limitation, except 
that portion contracted within four years before the death 
of C. B. Taliaferro, plaintiff's intestate. 

The account commenced in 1876 and ran regularly on to 
the year 1883; credits were given Taliaferro, and the bal- 
ance charged up to the next year’s account. There was 
no evidence of a.settlement between these parties at any 
time from the commencement of the account until the 
death of C. B. Taliaferro. An account, such as this, 
where there was no settlement between the parties, and 
the same runs from year to year. the statute of limitations 
will commence to run duly from the last charge or item 
of the account, it wasa mutual account, the warehouse- 
men keeping both debit and credit. side of the account, 
and the court was right in holding that the account of de- 
fendants was not barred by the statute of limitations. 

4. Another ground in the motion for new trial is, that 
as the account was charged on the books of Flournoy & 
Epping to OC. F. Taliaferro and not to O. B. Taliaferro, 
that the parol promise of C. B. Taliaferro to pay the debt 
of C. F. Taliaferro was within the statute of frauds. The 
court left it to the jury to find from the evidence whether 
the credit was given te C. F. Taliaferro or to C. B. Taliaferro, 
and whether the account was charged to C. F. Taliaferro 
for the convenience of C. B. Taliaferro. This was proper, 
and the jury having found for Flournoy & Epping on the 
issue thus left to them, the court did not err in refusing 
the new trialonthis ground. There is no error in refusing 
the new trial on the grounds mentioned ‘in the motion, 
and the judgment in this case is affirmed ; and in the case 
of Flournoy & Epping, plaintiffs in error, vs. M. C. Wooten, 
executor of C. B. Taliaferro, deceased, is reversed, upon 
the ground the court erred in granting the new trial. 

Judgment reversed in first case and affirmed in second. 
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1. If two attorneys, representing three litigants, collected a fund, and 
one with the knowledge and approbation of the other, paid out 
the full amount to which two of the litigants were entitled, and 
paid to the other attorney the full amount of his fee for services 
rendered to the three clients from the amount remaining as the 
share of the third one, who was a trustee, this would be a diver- 
sion of the trust fund to the extent of two-thirds of the fee so de- 
ducted, and the attorney receiving the same could be sued jointly 
with the trustee, if the latter joined with him in the misapplication, 
or separately. 

(a.) The consent and ratification of the trustee would not avail to 
discharge the party misappropriating the money from liability to 
the cestui que trust ; if he ratified with knowledge of the facts, he 
might render himself also liable. 

(5.) The request contained in the thirteenth ground was covered by 
other portions of the charge. 

(c.) Although a request to charge may state correctly an abstract prin- 
ciple of law, yet if it be inapplicable to the case, it should be re- 
fused. 

2. There was no error in refusing to dismiss the declaration on the 
ground that it showed that the action was barred by the statute of 
limitations. The statute was pleaded; the question was submit- 
ted to the jury; and no exception was taken to the finding on that 
subject. 

3. Where a sum oz money had been recovered by two attorneys on 
behaii of three joint litigants, one of whom was a trustee, and 
after his death his successor brought suit against one of the attor- 
neys on account of an alleged misapplication of part of the recovery 
which belonged to the trust estate, another of the former litigants 
was a competent witness to testify as to conversations between 
the attorney and the deceased trustee; but the attorney was not 
competent on his own behalf to testify what passed between him- 
self and such trustee. 

. Where suit was brought by a trustee, and no plea denying that he 
was such was filed, it was not error to admit the order appointing 
him, although the petition therefor did not set forth the instrument 
creating the trust. 

. An original record of the superior court in another county than 
that of the suit cannot be proved by an attorney who claimed to 
have obtained its custody under an order of the judge of that court. 
The proper evidence is an exemplification of the record certified 
by the clerk. Any one who saw the original and knew the hand- 
writing thereon could testify that it was in the handwriting of the 
person sought to be charged with it, if it were necessary. 
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. Receipts for money are only prima facie evidence of payment, and 
may be denied or explained by parol. It was, therefore, not error 
to permit the maker of a receipt in evidence to explain the items 
in it, or to cast up the various amounts and testify to the sum total 
for which it was given. 

. An affidavit of illegality made by one person is not admissible to 
charge another and distinct person with the liability therein stated. 
-) Nor was such affidavit admissible to impeach the attorney who 
drew it, when he had testified from his own knowledze to facts 
happening previous to its making. 

. If answers are intelligible without the interrogatories on which 
they are based, they may be read without reading the questions. 

. The judge having charged fully on the subject of credibility and 
weight of testimony, properly refused to charge a request to the 
effect that the jury should be controlled by the sworn evidence, 
and not by the unauthorized statements of counsel, voluntarily 
made, reflecting on the character of a party to the cause. 

10. A witness may be impeached by showing that he has sworn dif- 
ferently about the same matters at different times ; and testimony 
to show that a witness failed on a former trial of the same case to 
prove material facts to which he swore on a second trial, was ad- 
missible. 

11. It is unusual practice to read to the jury testimony tending toim- 
peach a witness, and then withdraw the same and publicly aban- 
don the effort, but it did no harm in this case, and was no ground 
for new trial. 


November 20, 1883. 


Attorney and Client. ‘Trusts. Charge of Court. Rati- 
fication. Statute of Limitations. Witness. Evidence. 
Practice in Superior Court. Interrogatories. Before Judge 
Harris. Troup Superior Court. April Term, 1883. 


Reported in the decision. 


T. H. Warraxer; A. H. Cox; B. H. Biauaw, for plain- 
tiff in error. 


Ferre_t & Lonawey, for defendant. 


Hat, Justice. 


The following statement, furnished by the reporter, pre- 
sents as fully and fairly the leading and important facts, 
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and the questions made by this record, as could reasonably 
be expected or hoped, from its intricate and confused 
character. It is due to the clerk of the superior court to 
say that it is not his fault that it is thus entangled and 
deficient in method; he could only copy faithfully what 
was entrusted to him for that purpose. The blame, if any, 
attaches wholly to the counsel who arranged and made it 
up. The general assembly, at its last session, placed it 
in the power of counsel to make up brief and comprehen- 
sive, and at the same time accurate records. This is a 
step in the right direction, and it is to be hoped that other 
measures will be adopted by succeeding legislatures to 
facilitate the business of this court by relieving the pro- 
ceedings brought before it of irrelevant matter, which it 
takes time and labor to eliminate from the real questions 
presented for review and determination. in the mean- 
time we hope the profession will avail themselves willingly 
and liberally of the privileges extended to them by the 
act of the legislature. 

The real controversy in this case was as follows: The 
plaintiff claimed that in a suit in which James S. Walker, 
Freeman Walker and Mrs. Coleman were interested, 
Bigham and Harris tepresented the two Walkers. but 
not Mrs. Coleman; that they had compromised the claim 
and had received $15,000.00 in settlement of the interests 
of all parties; that of this amount $10,005.00, had been 
paid out on claims against the Walkers; that from the 
balance Bigham received $1,000.00, Harris, $500.00 and 
one Stirling, $500.00, and only $3,000.00 was paid to the 
trustee of Mrs. Coleman, instead of the full amount of her 
one-third interest. 

Defendant, on the other hand, claimed that he repre- 
sented and performed services for all parties; that his 
associate counsel, Harris, received the $15,000.00 and paid 
the $1,000.00 to him before any distribution of the fund 
was made; that his services were well worth that amount, 
and it was satisfactory to the trustee. He denied the 
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misappropriation of funds charged against him, and con- 
tended that if payments of costs, etc., were made, they 
were for debts for which the trust estate was equally liable 
with the Walkers. 

To show these respective positions, much confused and 
conflicting testimony was introduced. 

The following brief statement will serve to explain the 
points made: 

On December 20, 1869, William E. Coleman, trustee of 
Mrs. Frances C. Coleman, brought this suit against B. H. 
Bigham, alleging, in brief, as follows: On May 15, 1860, Ge- 
fendant received and took from N. F. Walker, Sr., $5,000.00 
in settlement of an award and “umpirage,” in a case in 
Upson superior court in favor of James S. Walker, Free- 
man Walker and Mrs. Coleman against N. i’. Walker, ex- 
ecutor of A. M. Walker, deceased. The money so received 
belonged to Mrs. Coleman, and was received by Bigham 
without authority, and misappropriated to his own use, 
and not paid to her on demand. 

By amendment, it was alleged that Mrs. Coleman was a 
feme covert in 1860, and has since so remained; that Daniel 
Grant was her trustee until his death, on November 4, 
1864, and there was no other trustee until September 16, . 
1866, when her husband was appointed; and thai the 
money sued for was part of the trust estate. 

Defendant pleaded the general issue. 

On the trial, the evidence for the plaintiff was substan- 
tially as follows: 

In 1858, Daniel Grant succeeded James S. and Freeman 
Walker, as trustees for Mrs. Coleman; in 1864, Grant died ; 
and on March 1, 1866, Coleman was appointed trustee. 

James S. Walker testified for plaintiffs, in brief, as fol- 
lows: 

In 1860, certain litigation was pending in Upson supe- 
rior court, in which James S. and Freeman Walker and 
Mrs. Coleman were interested, being an arbitration and 
“umpirage” case, and N. M. Harris was the attorney of 
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witness. Witness employed B. H. Bigham to represent 
him and his brother, N. P. Walker, Jr. He gave Bigham 
and Harris written instructions. They compromised for 
less than he instructed, but he afterwards assented. They 
did not represent Mrs. Coleman, and had nothing to do 
with hercase. They received in the compromise $15,000.00 
for the interests of ail parties. They brought it to La- 
Grange. Of this one-third belonged to Mrs. Coleman; 
$3,000.00 was paid to her trustee; Bigham got $1,000.00, 
one Stirling received $500.00, and Harris $500.00. James 
S. Walker told Harris to pay over the remaining $2,000.00 
to Grant, trustee. Bigham said that there was 2 little 
matter between Mrs. Coleman and himself. James S. 
Walker received and receipted to Harris for $6,000.00 in 
partial payment of his and his brother’s shares. He gave 
Bigham a note for $450.00 for his services to himself and 
his brother, and subsequently paid it. In 1865, Cole- 
man asked Bigham for the money. The latter replied 
that “we have been through a devastating war,” and he 
wanted some little fee. He did not deny having the 
money. 

To show the manner in which the amount received from 
the compromise was distributed, this witness (James S, 
Walker) testified, in brief, as follows: 

“This receipt (blue paper receipt presented) I gave 
Bigham and Harris for our $6,000.09 in partial settlement. 
The paper sets forth the sum Freeman Walker and wit- 
ness were entitled to. That is the amount we directed N. 
M. Harris and B. H. Bigham to settle in Upson. Gave 
this paper to Mr. Bigham and Mr. Harris together. At 
the time the money was paid to Harris, there was $15,- 
000.00. He brought it to LaGrange. Harris and Bigham 
brought it together. Bigham got $1,000.00; $1,500.00 
was paid to W. M. Harris. I receipted Mr. Harris alone 
for the $6,000.60. He paid the $1,000.00 to Bigham. I 
was in Mississippi when this occurred in Upson.” 
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The blue paper receipt, as it appears in the record, was 
as follows: 
ss -— | 9 Waiker, N. F. Waiker, wer 
and Daniel Grant, trustee for : : 
Mrs. Frances C. Coleman SS ee ee 
| Superior Court. 


v8. 
N. F. Walker, executor of Allen M. 
Walker, deceased 

Received of N. M. Harris, solicitor for complainants in the above 
stated case, three hundred dollars on the said case, two thousand 
seven hundred and thirty-three dollars and fifteen cents, of which 
considered as paid over May 19, 1860. This June 13, 1860. 

[Signed] WANIEL GRANT, 

Trustee for F. C. Coleman, 

‘James Neal, $5,870.00; =. A. - ivey, $407.23, P. W. Alexander, 
$363.79; Daniel Grant, $3,000.00; P. W. Alexander, $50.00; R. W. 
Sims, $50.00; B. H. Bigham, $1,000.00; W. L. Sterling, $3,000.00. 
Total collected, $15,000.00 

13,741.84 Balance by N. M. Harris, $1,258.06—— 
{In pencil] 13,741.84 
7———-6, 741.84 

“Cost paid in court: R. E. Martin Bill, 14.50; pd Chappell $10.00; 
cost in Goode & Horsley $22.00; Beall $11.00; Floyd $1..00; $68.50 
cost in Savannah; $55.10 Beunger’s note $79.33 ; N. M. Harris $22.80; 
J Eunis & Co. $38.17. ——$263.90. [On paper pinned to the above.] 


“James 8. huaatad et al. pam etc., in Upson Superior Court. 
Nathaniel F. Walker et al. Verdict and decree for $15,000.00. 


“Received of N. M. Harris, solicitor in the above suit, six thousand, 
seven hundred and forty-one 84-100 dollars in part payment of the 
above decree. This 18 Sept., 1860. 

'Signed) James 8S. WALKER.”’ 


On back: 


“This receipt is given in view of a general settlement with Mrs. F. 
C. Coleman and N. M. Harris counsel fees, and James 8. Walker does 
not by this partial settlement recognize or acknowledge the compro- 
mise of this suit, as he deems that his instruction: were not obeyed 
by said compromise. This 19 Sept., 1860. 

Signed before delivery. James S. WALKER. 
And figures ‘‘ 5,870.82—407.23—463.79—6 ,741.84.’’ 


The witness continued: “ Was present when $3,000.00 
was paid to Grant, trustee, in 1860, at Bignam’s office. it 
was distinctly stated, when ail wore present that Stirling 
received $509.00, Harris $500.00, and Bigham, $1,000.00.” 
[It was thus sought to show that Bigham and Harzis, the 
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attorneys, received $15,000.00 from the compromise, paid 
ou. 710,005.00, and from the remaining one third, which 
belonged to Mrs. Coleman, the fees were improperly 
taken. | 

James S. Walker was subsequently re-introduced, and 
allowed to give testimony, which the recurd recites as fol- 
lows : 

“ Witness went over items in the blue paper Harris re- 
ceipt, dated September 19, 1869, and specified items 
which he said amounted to $10,005.09, and said himself, 
Freeman Walker and Dr. Stirling owed and was paid out 
in Upson county; that costs were owed in the Supreme 
Court and Upson superior court. : 

“$5,870.82 to Neal. Witness owed $407.28 to E. A. Spi- 
vey; Freeman owed $363.79 to P. W. Alexander; wit- 
ness and Freeman owed $50.00 to P. W. Alexander; 
witness owed $50.00 to Sims; witness owed $3,000.00 to 
W. L. Stirling ; owed $263.90 costs.” 

Ferrell, one of the attorneys for plaintiff, testified, in 
brief, as follows: In 1869, attorneys were employed to 
bring suit against Bigham. When approached by witness, 
he made about the same statements as those stated above 
by Walker. He said that services had been rendered by 
which Mrs. Coleman had been benefited, and she ought 
to let the amount go by way of fees. Nothing was said 
about any employment by Grant; his name was not men- 
tioned. 

The evidence for the defendant was, in brief, as follows 
In 1859, the Walkers and Mrs. Coleman were ‘nvolved in 
various cases, including the arbitration of an equity case 
in Upson county, a case in the United States court, and 
certain rules involving a dispute about the fees of other 
attorneys, who had been representing these parties in other 
cases. (As to the rule cases, see 29 Ga., 185, 193: 30 Zd., 

237, 241.) James 8S. Walker, as general manager and 
agent for ‘imself, his brother and sister, employed Big- 
ham to act as advisory counsel and resident attorney in 
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these cases. Bigham was not to go out of his county, but 
was to advise, prepare evidence, etc. He was to receive 
$500.00 therefor. In the fall of 1859, James S. Walker 
came to Bigham and urged him to go to Upson county and 
try the cases. Bigham at first refused to go, because it 
was out of his circuit, and the fee for local services had 
not been paid; but subsequently he went, Walker prom- 
ising to send the $500.00, which wes already due. Bigham 
made Mrs. Coleman a party to the rule cases, and repre- 
sented the interests of all three—the two Walkers and 
Mrs. Coleman. (Tis was denied by James S. Walker, as 
a witness for the plaintiff.) JamesS. Walker did not send 
the $500.00 due, but sent his note for $450.00, which he 
did not pay. At the May term, 1860, Grant, the trustee 
of Mrs. Coleman, was present and consulted with Bigham. 
(This was denied by James S. Walker, witness for the 
plaintiff, and there was conflicting evidence concerning 
the point.) The “umpirage” case was settled for $15,- 
000.00, which was a good settlement. N. M. Harris, the 
other attorney in the case, received the money, and, from 
the whole sum, paid over to Bigham $1,000.00 for his ser- 
vices to all parties. This was a reasonable fee. The pay- 
ment was before the division of themoney. It was made 
at Atlanta berore reacning LaGrange, and the attorneys 
separated there. After the $3,000.00 was paid to Grant, 
trustee, Harris said he had enough to pay the balance due 
Mrs. Coleman, but was prevented from settling by reason 
of claims of James S. Walker for amounts due to him as 
attorney, general manager and on account of some rail- 
road transaction. (Walker denied this.) Bigham denied 
making the statements attributed to him by the testimony 
for the plaintiff. He said that there was no dissatisfaction 
as to him, but Coleman was attempting to get from Walk- 
er a plantation on account of that portion of the trust 
fund which he had gotten from the settlement. He also 
stated that when he talked to plaintiffs attorney, he knew 
suit had been brought, and did not care to explain the 
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matter to him. (This was denied by the attorney, Fer- 
rell.) Grant frequently recognized Bigham as having 
represented the trust estate, spoke of it in the presence 
of a number of witnesses, expressing great satisfaction 
with his services and with the remuneration he received. 
Coleman also spoke of his representation of the estate. 
Bigham denied knowing anything about the instructions 
testified about by Walker. 

There was much other conflicting testimony, not mate- 
rial here. 

The jury found for the plaintiff $666.67 principal. 

Defendant moved fora new trial, on the fcllowing among 
other grounds: 

(1.) Because the court overruled the notice to dismiss 
the declaration on the ground that it showed that the 
cause of action was barred by the statute of limitations. 

(2.) Because the court permitted James S. Walker to 
testify what was said by Grant, trustee, at the conversa- 
tion at Bigham’s office, at which Bigham, Harris, Grant 
and the witness were present, and refused to permit Big- 
ham to testify as to the sayings and actions of Grant.—The 
objection to each of these witnesses was that Grant, trus- 
tee, was dead. 

(3.) Because the court admitted the exemplification of 
a record, showing the appointment of Coleman as trustee 
for his wife——The objection was that there was merely a 
general application by Mrs. Coleman to have her husband 
appointed trustee for her, which was granted by the court 
and that no trust estate was described, nor was the ante- 
nuptial contract, under which it arose, set forth. 

(4.) Because the court rejected the original record in 
the rule filed by Chappell, one of the attorneys contesting 
for fees in connection with the arbitration case. [The 
object of this evidence seems to have been to show that 
Bigham appeared in the litigation concerning fees in 1859 
as attorney for the trust estate, as well as for the Walkers. 
But no ground of objection is stated. ] 
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(5.) Because the court refused to admit the evidence of 
Whitaker, as a witness to prove that he had obtained from 
file, by leave of the judge of the court, the original record 
stated in the fourth ground, and to prove the handwriting 
- on such record to be that of Bigham.—No ground of ob 
jection is stated. 

(6.) Because the court permitted James S. Walker, 
while on the stand, to point out and testify as to items in 
the receipt, and to state that they amounted to $10,005.00 
and went to debts owed by himself and N. F. Walker and 
costs owed in Upson superior court and the Supreme 
Court.—The objection was that it was allowing parol tes- 
timony as to the contents of a record (writing?) and that 
it appeared that the witness was in Mississippi at the time, 
and that the evidence as to payments was hearsay.’ (See 
testimony of Walker set out above.) 

(7.) Because the court rejected an affidavit of illegality 
written by J. S. Walker, as attorney, and sworn to by W. 
L. Stirling, in which it was stated that the note on which 
the judgment was obtained and on which the 7. fa. was 
based “was given to discharge a note made by James §&, 
Walker, Freeman Walker, Frances C. Walker, by James 
S. Walker, agent, and others, which had been sued to judg- 
ment in the superior court of Upson county, at the Novem- 
ber term, 1858, against James S. Walker.”—No ground 
of objection stated. 

(8), (9.) Because the court permitted answers to inter- 
rogatories to be read without reading the questions. De- 
fendant’s counsel insisted that the questions should be read, 
that the jury might fully understand the testimony. Plain- 
tiffs counsel replied that they could be commented upon 
in argument; that his desire was to savetime. The court 
permitted them to be read alone. 

(10), (11.) Because the verdict was contrary to law and 
evidence. 

(12.) Because the court charged as follows: “If you 
believe from the evidence that there was a sum of money 
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collected for J. S. and N. F. Walker and Mrs. Coleman in 
the Upson county litigation, and that they were equally 
interested in said sum, and that, under the instructions of 
the Walkers, their portion was paid out, then the balance 
would be funds of Mrs. Coleman; and if you believe that 
from the funds of Mrs. Coleman $1,000.00 was paid by 
Harris to Bigham, in payment of his fees due by Walkers, 
and you believe such fees were due him and he had no 
notice that the Walkers had received their share, and that 
the money was paid out of Mrs. Coleman’s money—then 
plaintiff could not recover the assets thus paid out; but 
if you believe he had notice of these facts, then he would 
be liable to plaintiff for such sums thus proved.” 

(13 ) Because the court refused to charge that if it is 
shown that two attorneys were engaged by parties to re- 
cover by suit money, and they do recover for three, and 
that if there were payments from the fund to other cred- 
itors, Whose claims were not proper, or legal, or specific 
charges on such fund, these (if misappropriations at all) 
were misappropriations for which the lawyer who did not 
make such outside improper payments, over and above 
the share of one party, if the evidence shows any over- 
payments were made, was not responsible. The lawyer 
who did not pay out improperly would not be responsible, 
and he would still be entitled to his fee from any part of 
the fund in discharge of his lien. 

(14.) Because the court charged as follows: “ Defend- 
ants further set up, as a defence to this suit, that if any 
money came into his hands, as charged, it was a part of a 
general fund which had been recovered by plaintiffs and 
two others, and that there had been no division of the 
same. Well, if this be true, as shown by the evidence, 
then plaintiff would have a claim only to her pro rata 
part of the one thousand dollars, and in that event, if en- 
titled to recover at all, could only recover the pro rata 
part. But if there was a division of the funds, and plain. 
tiff did not owe defendant a fee, and defendant, without 
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authority, received any money of plaintiff, then defendant 
would be liable to plaintiff, if no legal reason be shown 
why plaintiff could not recover.” And failed to charge 
as follows: “The jury may consider whether or not one 
or more witnesses in the case testified under bias for or 
against either of the parties or with interest in the result 
of the case, either from being party or being attorney, or 
from being a relation to the party, or from any other cause, 
and may consider the acts, conduct and declarations of 
such witnesses in the case, as the evidence shows may 
have occurred previous to the trial ; and the acts, conduct 
and manner of the witnesses during the present trial.” 

(.5.) Because the court failed to charge as follows: 
“ The jury will be controlled by the sworn evidence, and 
not by the statements of the counsel, unauthorized by the 
evidence, or by voluntary statements of counsel made, re- 
flecting on the character of a party in this case.” 

(16.) Because the court refused to charge as follows: 
“If a lawyer renders services in a case or cases, even with- 
out previous employment, and as the result of his services, 
a fund is received for the benefit of any parties, the party 
accepting the fund, or any part thereof, is legally bound to 
such attorney just as if he, she or they originally employed 
the attorney, and the attorney has a lien upon such fund 
against each and all such parties taking the benefit of his 
services, for hi_ fee.” 

(17.) Because the court refused to charge as follows: 
“Tf the jury find from the evidence that the defendant 
received the money out of the general fund before the 
same was divided by N. M. Harris between J. 8. Walker, 
N. F. Walker and Mrs. Coleman, the parties to whom the 
money was receipted for, and defendant represented the 
two Walkers, he, Bigham, was entitled to two-thirds of 
the money belonging to the Walkers, they being entitled 
to two-thirds of it.” 

The court refused to charge as follows. “If they believe 
Bigham represented Mrs. Coleman by authority of the 

v 71-13 ‘ 
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trustee, or he ratified the services afte: the services were 
rendered, and the payment of the other third of the money 
to him by Harris, and it was a reasonable sum for the ser- 
vices, the defendant had a right to retain it; or if the 
trustee, within a reasonable time, gave notice to Bigham 
after he knew he had the money, and claimed it for his 
services rendered for Mrs. Coleman, the presumption is, 
he ratified the act of the payment of it to Bigham by Har- 
ris, and after the death of the trustee, plaintiff can’t allege 
that Bigham obtained the money by fraud and not for his 
services in the case, for he, in obtaining the money by 
Harris” (?) 

(18.) Because the court charged as follows: “ Defend- 
‘ants further say, that if any money of plaintiff went into 
his hands, it was a payment for professional services ren. 
dered the trust estate of Frances C. Coleman by her trus- 
tee, Grant. <A trustee has the right to employ counsel to 
represent the interest when necessary for the trust estate, 
and to pay for such services from the funds of the estate, 
and such payment is binding on the cestui que trust, and 
subsequent trustees. If you believe from the evidence 
that Grant, as trustee of Frances C. Coleman, employed 
Bigham to represent the estate in the litigation in Upson 
county, and afterwards ratified the payment of $1,000 to 
Bigham out of the trust funds of Frances C. Coleman for 
such services, then such payment was valid and binding, 
and you should find for the defendant.” 

(19.) Because the court permitted Walker and Ferrell, 
witnesses for plaintiff, to state that on a former trial of the 
case, Strickland, a witness for the defendant, did not tes- 
tify that Grant, trustee, said that he had consulted with 
Bigham, and had employed him, which he did testify on 
the present trial; that on the former trial Strickland had 
testified that he learned what he then stated from Bigham 
and Harris, and it was accordingly ruled out; and the court 
also permitted Ferrell to testify that, on the former trial, 
Bigham had sworn that Grant was present at the trial of 
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the attorneys’ rules in 1859, and permitted this evidence 
to be used for the purpose of impeaching Strickland and 
Bigham. 

(20.)- Because of the following matter of practice: 
Counsel for plaintiff read from interrogatories the statutory 
questions and answers to impeach one of defendant’s wit- 
nesses, and then turning from the jury to counsel, an- 
nounced that he withdrew the testimony, and that no 
question of impeachment would be made. Defendant’s 
counsel objected to the withdrawal of the testimony after 
it was read, stating that he was prepared to sustain the 
witness. The court allowed it to be withdrawn. 

(21.) Not certified. 

The court overruled the motion, and defendant excepted. 

The principal questions in this case, are whether the 
plaintiff in error represented Mrs. Coleman in the litiga- 
tion in Upson county, together with her brothers, James S. 
and Nathaniel F. Walk>r, Jr., or only represented the latter 
two, as claimed by her. If he was not her counsel in those 
suits and received the whole of his compensation out of that 
portion of the proceeds thereof which was assigned to her, 
then it is manifest that he has in his hands money to which 
he is not entitled, and her suit against him for the entire 
amount was well founded. 

She insists further that if the services were rendered to 
her jointly with her said brothers, then their share of the 
proceeds was not chargeable with the entire expenses of 
suits, as was done, and with a knowledge on the part of 
the plaintiff in error that such was the case ; in short, that 
he assisted and participated in this misappropriation of 
her money. 

This latter view seems to have been taken by the jury 
who tried the case, for they gave her only two-thirds of 
the amount, with interest, that went into the hands of the 
plaintiff in error. 

Both these issues were submitted to the jury under 
proper instructions from the presiding judge, and, except 
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the fact that the plaintiff in error received one thousand 
dollars, about which there was no dispute, there was much 
conflicting and contradictory evidence as to all the other 
facts involved in the questions at issue. 

The jury could alone determine the credit due to the 
witnesses of the respective parties, and the proper weight 
to be attached to their testimony. They seem to have 
found that the defendant in the original suit (plaintiff in 
error here), was employed by the plaintiff in connection 
with her brothers, and that he rendered them all service 
for which they were equally liable; but they found that 
he was present when two-thirds of the amount collected 
was paid out to the debts of the Walkers, and that he 
aided in that appropriation of the amount, and afterwards 
with a full knewledge of the facts, received his entire 
compensation out of plaintiff's portion of the recovery. 
They also found against the fact that the plaintiff’s trustee 
was satisfied with the payment of the whole of this fee 
out of her funds, and that he ratified the same; and that 
a large portion of the debts thus paid by the ten thousand 
dollars allotted to the Walkers and distributed to them 
when the money was collected were charges to which 
plaintiff was equally liable with them. 

1. If it is true, as the jury have found, that defendant 
and his associate counsel collected this money, although 
the entire amount went into the hands of his associate, 
and he paid out, with the knowledge and approbation ot 
the defendant, the full amount to which two ot the joint 
parties were entitled, and afterwards paid to the defend- 
ant the full amount of his fee for services rendered the 
three out of the amount assigned to one, this was a diver- 
sion of the fund to the extent that the jury have found. 
It is provided by the Code, §3151, that “all persons aiding 
and assisting trustees of any character, with a knowledge 
of their misconduct, in misapplying assets, are directly 
accountable to the persons injured.” That they may be 
sued jointly with the trustee, or separately, has been 
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repeatedly held by thiscourt. 14 G@a., 342, 19 Zb., 94; Zb., 
130 ; 61 7b.,138 and 140, where the authorities are carefully 
examined and reviewed. 64 Jb.,614. Upon these prin- 
ciples the consent and ratification of the trustee could not 
avail to discharge the party misappropriating the money 
from liability to the cestui que trust. If he ratified 
with a full knowledge of the facts, his ratification, so far 
as respects the rights of the owner, could perhaps have 
had no other effect than to render him liable with the 
party misapplying the fund. He could not, in the first 
instance, have aided in the misapplication without incur- 
ring such consequences. Surely he could not, after the 
misapplication had been made, have confirmed the act 
without a wilful and deliberate breach of his trust and 
duty. All the testimony offered, therefore, to establish 
the confirmation of this misapplication and improper di- 
version of the plaintiff's money by her trustee, if not irrel- 
ovant, was quite immaterial. “he court committed no 
material error in the several chars, refusals to charge, 
and rulings excepted to upon the foregoing subjects; none, 
at least, of which the defendant has a right to complain. 
The charge upon the subject of his employment by the 
trustee and the ratification by him of the payment of the 
fee was certainly, tosay the least of it, all that the defend- 
ant could, in reason, ask, and more than he was entitled to, 
under our view of the law. The charges excepted to in 
the 12th and 14th grounds of the motion for a new trial, 
when read in connection, present the case fully and cor- 
rectly in both aspects contended for by plaintiff and de- 
fendant, and that refused as brought out in the 13th 
ground of the motion was properly refused, as it had been 
fully covered by other portions of the charge. 

The refusal to charge, as complained of in the 16th 
ground of the motion, was proper. The case presented no 
facts which could have authorized the charge requested. 
While, as an abstract principle, that contained in the re- 
quest may have been correct, yet it was inapposite to any 
theory presented by the proofs and pleadings here. 
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The refusal to charge as complained of in the 17th, and 
as given in the 18th grounds of the motion, had likewise 
been disposed of. The one is a mere repetition of the other. 
All the foregoing relate to the same or kindred subjects. 

2. The court did not err in refusing the motion to dis- 
miss plaintiffs declaration, on the ground that it showed 
that the plaintiffs action was barred by the statute of 
limitations. The defendant pleaded the statute, and a full 
and fair charge was delivered te the jury upon the subject. 
No exception was taken either to the charge or the find- 
ing of the jury upon that issue. In this court it was not 
insisted upon. 

3. James S. Walker was no party to this suit, and was 
a competent witness to testify to a conversation between 
the plaintiffs trustee, who was dead, and the defendant, 
concerning the matters involved in this suit; but it does 
not thence follow that the defendant, who was a party to 
the suit, was likewise competent to testify as to what passed 
between him and the trustee in relation to that matter; 
he is excluded, if not by the words, certainly by the in- 
tent of the proviso contained in the evidence act of 1866. 
Code, §3854, par. 1, 36 Ga., 107; 54 Jb., 174. 

4. There was no error in admitting Coleman’s appoint- 
ment as trustee of Frances C. Coleman, his wife. What 
difference did it make whether he exhibited to the peti- 
tion for his appointment as such trustee the instrument 
creating the trust? Von constat that the court making the 
appointment did not inspect it when the appointment was 
made; the presumption is, as this was its duty, that it did so. 
This suit was in Coleman’s name in that character, and 
there was no plea denying his right thus to sue. There is 
nothing in the objection. 

5. The original record of the superior court of another 
county cannot be proved by an attorney who obtained 
its custody under what purported to be an order of the 
judge of that court. These papers should have been pre- 
sented by duly certified copies, under the hand of the 
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clerk and the seal of the court. Any one who had in- 
spected the original paper could have proved, as the wit- 
ness offered in this instance, that the original was in de- 
fendant’s handwriting; though this was unnecessary, as 
the exemplification would have shown that he signed it as 
counsel, and there was no dispute as to his appearance and 
participation in the conduct of the suit. 

6. There was ne vorin permitting the witness, Walker, 
to explain the items of the receipt in evidence, or to cast 
up the various amounts and testify to the sum total, for 
which it was given. It is a mistake to suppose that such 
a paper was “a record” that could not be explained or 
denied by parol testimony. Code, §3807. Neither did 
the witness profess to be present when the money realized 
from the Upson litigation was paid out. What he testified 
to on this subject, he got, according to his version, from 
the defendant and others in connection with him, after his 
return from Mississippi. 

7. It is not evident for what purpose the affidavit of 
illegality drawn by James S. Walker, and sworn to by 
Stirling was offered. If it wasto charge Mrs. Coleman as 
a joint maker of the note, the foundation of the fi. fa., and 
to show the relation she bore to that paper, it was clearly 
incompetent. Asto her it was res enter a_ios acta and hear- 
say. Ifit was offered to impeach Walker, it could hardly 
be ccnsidered as having that effect, inasmuch as it was 
sworn to by Stirling, and must have been drawn by 
Walker as his attorney from his instructions, and this was 
some time after the transactions in which the money was 
paid out, arising from the Upson county litigation. 

8. If answers are intelligible without the interrogatories, 
there is no necessity for reading the latter; it would be 
only an unnecessary consumption of time; and according 
to our understanding of the matter, it is customary to dis- 
pense with their reading. The record discloses the fact 
that the defendant objected to this; but thinking it would 
save time, the court permitted it to be done, reserving de- 
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fendant’s right to refer to them in argument and read them 
tothe jury. It does not appear that he availed himself 
of this privilege, or that he was in any manner injured by 
the course pursued. This is matter of practice, and is 
properly entrusted to the discretion of the presiding judge. 
If error it be, we would hardly be justified in reversing a 
judgment for it, and ordering a new trial. 

9. The court, in its general charge, stated to the jury 
that they should make up their verdict from the evidence, 
and gave them particularly the rules for judging of its 
credibility and weight. After this was done, we do not 
perceive the necessity of giving them in charge the request 
embodied in the 15th ground of the motion for a new trial, 
to the eflect that they should be controlled by the sworn 
evidence, and not by the unauthorized statements of coun- 
sel, voluntarily made, reflecting on the character of a party 
to the cause. It would certainly have been going a great 
way, without plain and manifest evidence of the fact, for 
the court to have disparaged the efforts of counsel engaged 
in a cause by attributing to him gratuitous and false at- 
tacks upon the character of the opposing party. In this 
cease facts of a damaging and scurrilous nature to that 
effect were set forth in another ground of this motion, 
which the presiding judge refused to verify. 

10. There was no error in allowing testimony to show 
that one of the defendant’s witnesses failed on a former 
trial of this case to prove material facts to which he swore 
on this trial, or in permitting a witness to testify to what 
the defendant swore on the same trial. That a witness 
may be impeached by showing that he has sworn differ- 
ently about the same matters at different times, is common 
practice,—indeed it is one of the modes of impeachment 
recognized by the law. It shows, if nothing more, the 
frailty and unreliable character of his memory. It does 
not necessarily impute moral turpitude or wilful falsehood. 

11. It may have been somewhat unusual in counsel to 
read testimony to the jury tending to impeach a wit- 
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ness introduced by his adversary, and then to withdraw 
the testimony and annuunce that he would not insist upon 
impeaching the witness, but would abandon the purpose. 
The question is not whether this was exceptional practice, 
but whether he hada right to do so. Most certainly the 
party introducing the witness had no right to insist that 
the effort to impeach him should be persisted in, that he 
might have an opportunity of sustaining him. The aban- 
donment of the attempt was as complete a vindication as 
the sustaining testimony could have been. A failure to 
establish a point, and an acknowledgment that the at- 
tempt was futile, is more hurtful to the assailing party 
than to the one who is assailed. It does not appear from 
the record that the attempt was not, in good faith, aban- 
doned, or that any subsequent allusion was made to the 
subject. If it had been done, it would doubtless have met 
with prompt reproof from the presiding judge, accompa- 
nied with an admonition to the jury to disregard it. 
Judgment affirmed. 


Butt et al. vs. WALKER et al. 


(HALL, Justice, being disqualified, Judge Estes, of the Northeastern Circuit, was 
designated to preside in his stead.] 


Salina P. Hall made her will as follows :—‘‘ It is my will and desire 
that at my death all my property, both real and personal, after 
the payment of my just debts, should go into the possession of my 
daughter, Susan P. Howard, and be for her sole use and benefit 
for and during her life, but not in any manner to be subject to her 
debts, and at her death to be divided among my grand children, 
the children of the said Susan P. Howard, in such manner and 
proportion as she, the said Susan P. Howard, may think most 
equitable and just, at her death,—of this she is to be the sole judge. ° 
I constitute and appoint my grandson, John W. Howard, trus- 
tee of my daughter, Susan P. Howard, with the request and instruc- 
tion that the property given to her during her lif: shall be kept 
and held for the sole use and benefit of her and her children, and 
not i: any manner to be subject to be taken, sold or disposed of 
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for her debts.’’ Susan P. Howard qualified as executr:x in 1845. 
She was a widow with children. She remained a widow to her 
death, which occurred in 1879: 

Held, 1, That Susan P. Howard took a life estate, and her children 
took a vested remainder, at the death of testatrix, in her estate. 

2. That John W. Howard was made trustee of Susan P. Howard 

alone, and his powers extended only to her life estate, and con- 
tinue ! only to her death. 
When the executrix and trustee sold certain of the property con- 
veyed by the will, and invested the proceeds in other property, 
the premises in dispute, taking 2 deed thereto in their representa- 
tive names, expressing in the deed that “‘said lot to be held by 
them for the use and upon the trusts expressed and declared in the 
will of Salina P. Hall. said lot and part of lot being substituted 
for the place whereon Salina Hall resided at her death :”’ 

Held, that the property so purchased took the place of that which was 
conveyed by tlie will, and no other or different estate was created 
therein by these transactions subsequent to the death of testatrix. 

. That a purchaser of the property so substituted for any of the 
property conveyed by the will, at a sale of the same under execu- 
tion against Susan P. Howard individually, would get no greater 
interest therein than Susan P. Howard owned, to-wit: her life 
estate. 

. The life tenant being entitled to the possession of the property, no 
suit could be maintained therefor by the remaindermen, and no 
possession thereof could become adverse, so as to ripen into a 
prescriptive title as against the remaindermen, so long as the life 
tenant lived. 

Seven years nof having elapsed after the death of Susan P. How- 
ard before the bringing of this suit, the plaintiffs’ right to recover 
was not barred. 


February 9, 1884. (Head-notes by the Court.) 


Wills. Estates. Trusts. Administrators and Execn- 
tors. Legacies. Title. Levy and Sale. Remainders. 
Prescription. Before Judge Hammonp. Fulton Superior 
Court. April Term, 1883. 


Reported in the decision. 


B. F. Assotr; E. N. Broytes: Joun D. CunnincnsaM; 
D. P. Hitt & Son, for plaintiffs in error. 





SEPTEMBER TERM, 1883. 197 


Bull et al. vs. Walker et al. 








Van Epps, Catnoun & Kina; Geo. S. Tuomas, for de- 
fendants. 


Estes, Judge. / 


Three separate actions of ejectment were brought in the 
common law form in favor of John Doe, ex. dem. Thomas 
E. Walker e¢ al. —one against Reuben Chapman e¢ ai., an- 
other against Miles G. Dobbins e¢ al., and the other against 
J.H. Porter et al., for the recovery of certain lands in 
Fulton county. 

By agreement of the parties, the three cases were con- . 
solidated, and submitted upon an agreed statement of facts 
to the Hon. W. R. Hammond, judge of the superior courts 
of the Atlanta Circuit, who was to pass upon and deter- 
mine said cases without the intervention-of a jury. 

The following is the agreed statement of facts upon 
which said cause was submitted, to-wit: ; 

“ First.—That Salina P. Hall died in 1844 testate, leav- 
ing as her will the original of which the paper annexed is 
a true copy, marked ‘ Exhibit A.’ 

“ Second.—That Susan P. Howard qualified as executrix 
under said will, and letters testamentary were granted to 
her at the July term, 1845, of the inferior court of Bibb 
county. 

‘“‘Third.—That the Macon property, described in said will 
as the residence of testatrix, was sold, and the proceeds 
thereof expended in the purchase of the property in dis- 
pute from Robert Orr, by deed, a copy of which is hereto 
attached, marked ‘ Exhibit B.’ 

“ Fourth.—That Robert Orr owned said land under valid 
title, and was in possession on February 11th, 1851, the 
date of said deed. 

‘- Fifth—_That Susan P. Howard died intestate in Jan- 
uary, 1879. 

“ Sixth_—That the lessors of plaintiffs are the children 
and descendants of children of Susan P. Howard. 
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*‘ Seventh.—Salina P. Hall lived on the property in Ma- 
con prior to and at the time of her death. Susan P. How- 
ard, her daughter, lived there after her death about five 
years. The property was sold after that to W. W. Cherry. 
Two thousand dollars were realized from it. The proceeds 
arising from the sale in Bibb county were immediately 
reinvested in the property in dispute by John W. Howard, 
said property consisting of about 200 acres, with improve- 
ments, bought from Orr, who gave John W. Howard a 
deed therefor, as trustee for Susan P. Howard, and said 
deed was recorded in Fulton county. Susan P. Howard 
removed to it, and resided on 1t for about eight years. The 
deed of Orr to Susan P. Howard, executrix, and John W. 
Howard, as trustee, was executed with the knowledge and 
consent of John W. Howard, he having been consulted 
about the sale. John W. Howard himself had the deed 
recorded. 

“ What is contained above in this 7th head is taken from 
the interrogatories of John W. Howard, and is to be taken 
with all the other evidence in the case. 

“Susan P. Howard was a widow at the death of Mrs. 
Salina P. Hall, and remained a widow until the death of 
Mrs. Susan P. Howard, having no issue born to her after 
the death of Mrs. Salina P. Hall. 

“ Kighth.—That the property in dispute, to-wit. All of 
land lot 151 in the 14th district of originally Henry now 
Fulton county, (except fifty acres, being the northeast 
quarter thereof, now in possession of Shehane) and S4 
acres of land lot No. 152 in said district, in the northeast 
corner of said land lot, was sold at sheriff’s sale in May, 
1860, under various fi. fas. against Susan P. Howard indi- 
vidually, and was knocked off to Thos. A. Kennedy at the 
price of seven hundred and fifty dollars, and who took 
sheriff's deed thereto. 

“ Ninth.—That the present tenants in possession, defend- 
ants hereto, hold said land under a chain of title, for valua- 
ble consideration, from said Thos. A. Kennedy. 
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“ Tenth.— The defendants, or their privies in estate, have 
been in possession under said chain of title ever since said 
sheriff’s sale to Kennedy, to-wit: since May, 1860, said 
possession being uninterrupted. Thos. A. Kennedy sold 
and conveyed the land in dispute to W. P. Orme, on the 

day of 18 ,and said Orme, for 
the consideration of $5,000.00, sold and conveyed same in 
fee simple to Samuel J. Pinkerton, Philander P. Pease and 
Lucius B. Davis, on the 18th of December, 1862, and the — 
defendants hold under latter by regular conveyances, to 
present time. All of said conveyances, except sheriff's 
deed to Kennedy and Kennedy’s deed to Orme, were duly 
recorded, These two last mentioned deeds were recorded, 
whether in time or not is not known, as the records thereof 
and the original deeds are lost, but it is probable that the 
sheriff’s deed to Kennedy was recorded in 1862, and not 
in time. 

“ Kleventh—That the mesne profits since the death of 
Susan P. Howard, issuing out of the several portions of 
the premises in dispute, held by the several tenants in pos- 
session, defendant to these suits, over and above all im- 
provements placed thereon during said period, are as fol- 
lows, to-wit: 

Asto MilesG. Dobbins . . . .. . . . . $66 66% 
Asto Wm.M.McLean ........ . 66 66% 
As to Jas. H. Porteretal. . . . ... =. « 66 66% 


“ Twelfth.—The fi. fa. hereto annexed and marked ex- 
hibit ‘C,’ was levied on said property, and a claim inter- 
posed, as shown by said exhibit ‘C.’; the lessors of the 
plaintiff reserving all objection as to the admissibility, and 
effect of said testimony and its completeness as affecting 
the rights of said lessors. 

“ Thirteenth.—The fi. fa. hereto annexed and marked ex- 
hibit ‘D,’ was levied thereon, and a claim interposed, as 
shown by said exhibit ‘D,” and a verdict thereon, as 
shown by exhibit ‘E.’ The lessors of the plaintiff re- 
serve all objections as to the admissibility and effect of 
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said testimony, and its completeness as affecting the rights 
of said lessors.” 


EXHIBIT ‘‘A.”’ 


Last will and testament of Salina P. Hall: 
*“GeoRGIA—Bibb County : 


“*Know all men by these presents that I, Salina P. Hall, being of 
an advaneed age and in feeble health, but of sound and disposing 
mind, do make this my last will and testament. 

“It is my will and desire that at my death all of my property, both 
real and personal, after the payment of my just debts, should go into 
the possession of my daughter, Susan P. Howard, and be for her sole 
use and benefit for and during her life, but not in any manner to be 
subject to ler debts, and at her death to be divided among my grand- 
children, the children of the said Susan P. Howard, in such manner 
and proportion as she, the said Susan P. Howard, may think most 
equitable and just at her death, taking into consideration their con- 
dition and necessities. Of this she is to be the sole judge. I consti- 
tute and appoint my grandson, John W. Howard, trustee of my 
daughter, Susan P. Howard, with the request and instruction that the 
property given to her during her life shall be kept and held for the 
sole use and benefit of her and her children, and not in any manner 
to be subject to be taken, sold or disposed of for her debts. 

*‘T give unto my granddaughter, Isabella A. Howard, a negro 
woman, Caroline, and her issue. Should the said Isabella A. die 
without issue, then the property which I have specifically bequeathed 
to her be given and divided as my daugater, Susan P. Howard, may 
direct, to my other grandchildren. I constitute and appoint my 
dauzhter, Susan P. Howard, my executrix of this my last will and 
testament. With regard to the plave at which I now live, it is my 
wish that my daughter should live here at my death; if, however, 
her inclination or interest should require, she can sell the same, but 
the money arising from the sale must be reinvested in a place else 
where for the sole use and benefit of herself and children, to be dis- 
posed of at her death to my grandchildren in such manner and pro- 
portion as she may think best. 

‘*TIn witness whereof I have hereunto set my hand and affixed my 
seal, this 4th day of March, in the year of our Lord one thousand 
eight hundred and forty-four. 

Sauna P. Hatt, [SEAL.]’’ 

** Signed, sealed, etc., in the presence of witnesses : 

C. VauGcun, 

Jos. Hunt, 

James B. Payng.”’ 





SEPTEMBER TiRM, 1883. 201 





~ Bull et al. vs. Walker cal. 





This will was duly probated and admitted to record, and 
Susan P. Howard qualified as executrix of the will. 


EXHIBIT “‘B.”’ 
‘* Georc1rAa—Fulton County. 


‘This indenture, made 11th of February, 1851, between Robert 
Orr, of the one part, and John H. Howard, trustee, and Susan P. 
Howard, executrix, showeth that the said Robert Orr has suld a lot 
of land, No. 151, aad eight acres off northeast corner of No. 152, in the 
14th District of originally Henry now DeKalb, for and in consideration 
of the sum of $700 to h..i in hand paid at and before the sealing and 
delivery of these presents, the receipt whereof is hereby acknowiedged, 
unto the said John W. Howard, trustee, and Susan Howard, executrix, 
of the will of Salina P. Hall, said lot to be held by them for the use and 
upon the trusts expressed and declared in the will of Salina P. Hall, 
said lot and part of lot being substituted for the place whereon Salina 
I. Hall resided at her death and at the time of sealing, signing, pub- 
lishing and declaring her last will and testament, and which last 
mentioned place has been sold and conveyed to Ezekel Hall, of the 
county of Crawford, for the price or sum of $1.000, as will more fully 
and at large appear by a certain deed of indenture made by the 
said Susan P. Howard and John W. Howard tothe said Ezekel Hall. 
Said deed bears date the — day of February, 1851. The said will 
of Salina P. Hall is on record in Bibb county. The said Orr hath 
granted, bargained, sold and conveyed, and doth by these presents 
grant, bargain and convey unto the said John W. Howard and Susan 
P. Howard (in accordance with the will of Salina P. Hall, as stated 
above), her heirs and assigns, all that tract or parcel of land situate, 
lying and being 1n the county formerly Henry now DeKalb county, 
No. 151, and 14th District, containing 202's acres, more or less, the 
grant being dated the 6th of December, 1823, and also 814 acres, be 
it more or less, of lot or parcel of land having the following beginning 
on the northeast corner oi !0t No. 152, formerly Henry now DeKalb 
county ; thence west fifteen chains twenty links to a sour wood cor- 
ner; thence south five chains sixty-two links to a white oak corner; 
thence east fifteen chains twenty links to the east line of said lot; 
thence on said line to the beginning corner. To have and to hold 
said tracts and parcels of land unto her the said Susan P. Howard 
and him the said John W. Howard, as trustee, her hcirs and assigns, 
together with all and singular the rights, members and appurtenan- 
ces thereof to the same in any manner belonging, to have their proper 
use, benefit and behoof forever in fee simple. And the said Orr, for 
himself, his heirs, executors and administrators, the said bargained 
premises unto the said Susan P. Howard and John W. Howard, trus- 
tee, her heirs and assigns will warrant and forever defend the right 
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and title thereof against themselves and against the claim or claims 
of all other persons whatever. Thesaid Susan P. Howardand J W. 
Howard hereby obligate themselves to reserve the grave-yard or spot 
on said lot of land from intrusion or being disturbed. 

‘In witness whereof the said Robert Orr hath hereto set his hand 


and seal the day and year above written. 
Rosert Orr.”’ 


‘* Signed, sealed and delivered in presence of— 
Joe HERRING, [Test, ] 
Epwiy 8. Howarp.”’ 

This deed was properly probated and recorded in the 
clerk’s office of the superior court of Fulton county, Ga. 

An execution, issued from superior court of Dekalb 
county on 8th November, 1853, for $82.84 principal, be- 
sides cost, in favor of T. M. Jackson & Co. vs. Susan P. 
Howard, was put in evidence. On the 27th of February, 
1854, this 7. fa. was levied on land lot 151 and 84 acres 
of land lot 152, as the property of Susan P. Howard. 

The property was claimed by John W. Howard, as trustee 
for Susan P. Toward and her children, appointed under 
the will of Salina P. Hall, late of Bibb county, deceased. 

A ji. fa. in favor of Benj. O. Jones against Susan P. 
Howard for $71.83, issued Sth November, 1853, levied on 
land lot No. 151 and 8$ acres of lot 152, in the 14th dis- 
trict of Fulton county, Ga., was also put in evidence. 

This levy was stopped by the interposition of a claim 
by John W. Howard, trustee, and the property levied on 
was found subject, and 7. fa. allowed to proceed, October 
5, 1859. Also the verdict of the jury finding the prop- 
erty subject on the claim case stated. 

Upon this state of facts, the court below, at the regular 
spring term of Fulton superior court, 1883, rendered judg- 
ment for the plaintiff, for the premises in disputes, with 
mesne profits. To that judgment the defendants excepted, 
and assigned the same aserror. Was that judgment right? 
This is the question for our determination. 

1. To determine this question, we must necessarily con- 
strue the will of Salina P. Hall, for under the agreed facts 
it appears that the lessors of the plaintiffs are the children 
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and descendants of children of Susan P. Howard, who, 
with her children, was by the terms of the will made the 
especial object of the testatrix’s bounty, and the sole ob- 
jects thereof, except as to the specific legacy bequeathed 
to Isabella A. Howard. It becomes necessary, therefore, 
to determine what was conveyed by the will of Salina P. 
Hall, and to whom it was conveyed. 

Without again quoting the terms of the will, we are 
clearly of opinion that the testatrix intended to give all 
her property, real and personal, to her daughter, Susan P. 
Howard, for life, to be by her used and enjoyed for the 
benefit of herself and her children. Thus a life estate in 
said property was conveyed to said Susan P. Howard, and 
only a life estate. Power was conferred upon her, if she 
saw fit to exercise it, to direct “the manner and propor- 
tion ” in which said property should be divided among her 
children. 

Then, having determined the estate which by the will 
was conveyed to Susan P. Howard, we are led next to 
inquire what estate passed under the will to the grand- 
children of testatrix, the children of Susan P. Howard. 
Clearly it was a remainder, and while, under the view we 
have taken of this case, it is not material whether that 
remainder was vested or contingent, we do not hesitate to 
pronounce it a vested remainder. 

What are the distinctive properties or qualifications of 
a vested remainder? ‘ A vested remainder is one limited 
to a certain person at a certain time or upon the happen- 
ing of a necessary event.” Code, §2265. 

Here all the conditions are met. The estate is certain, 
the person or class of persons to whom it is devised is cer- 
tain, and the event fixing the tim2 when its enjoyment 
should commence a necessary one. 

It is true that Susan P. Howard had the right to fix “the 
manner and proportion” of the division amongst the re- 
maindermen, but no act or deed was required by the will 
to be done, either by Susan P. Howard, the executrix, 

v 71-14 
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or by John W. Howard, the trustee, in order to entitle 
the remaindermen to their estate. So that the remainder 
was “limited to certain persons, upon the happening of a 
necessary event,” and thus it fulfills the definition of a 
vested remainder. Code, §2265; 4 Ga., 377; Jarman on 
Wills, 2 vol., 406 and notes. 

2. It was insisted in the argument that the legal estate 
was vested in John W. Howard, as trustee for Susan P. 
Howard and her children. The reply is that the will ex- 
pressly names him “trustee of my daughter, Susan P. 
Howard.” The duty devolved upon him was to see “that 
the property given to her during her life should be kept 
and held for the sole use and benefit of her and her chil- 
dren, and not in any manner to be subject to be taken, 
sold or disposed of for her debts.” The only duty required 
of him was to protect the life estate of his mother from 
sale for her debts. Nothing was required of him in refer- 
ence to the remainder estate. 

A trustee takes no greater estate than is absolutely nec- 
essary for him to carry out the purposes for which the 
trust was created. Code, §2340. 

3. It was also insisted in the argument that the legal 
estate was vested in Susan P. Howard, as executrix, and 
that it remained in her until the will was fully executed, 
or if by the will the estate was not vested in the execu- 
trix, that the deed made by Orr to Susan P. Howard, exec- 
utrix, and John W. Howard, trustee, conveyed to them 
the legal fee simple title to the premises in dispute. 

The reply is that if, as we hold, the will created no trusts 
which required that the title for life or in fee should go 
into trustees, then the trusts were executed, and a deed 
conveying the title to trustees upon the trusts expressed 
in the wil! conveyed upon executed trusts, and the statute 
of uses at once executed the uses of the deed, and cast both 
the legal and equitable title upon the cestucs gui trust. 

The deed, in express terms, specifies the trusts to be the 
same as those created by the will. Nomore was required 
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by the deed than by the will. No new duty was imposed, 
and no new estate was created thereby. 

4. Therefore, when the property in dispute was sold at 
judicial sale, under execution against Susan P. Howard 
individually, the purchaser at such sale got no other title 
than that which was in the defendant in such execution, 
to-wit: the life estate of Susan P. Howard. 

5. The life tenant being entitled to the possession of the 
property, no suit could be maintained therefor by the 
remaindermen, and no possession thereof could become 
adverse, so as toripen into a prescriptive title as against 
the remaindermen, so long as the life tenant lived. 

6. Seven years not having elapsed after the death of 
Susan P. Howard before the bringing of this suit, the 
plaintiffs’ right to recover was not barred. 

Judgment affirmed. 


Dyson, ordinary, vs. Pops. 
dl 


. An ordinary, in acting on an election involving the question of 
‘*fence or no fence,”’ is sitting for county purposes, and therefore an 
application to him for proceedings in connection with the exami- 
nation and counting of the returns of such an election should be 
in writing, and plainly and distinctly set forth the ground of the 
proceeding desired. In the absence of any application to the or- 
dinary in writing, a mandamus should not be issued to compel him 
to act. Mere conversations between counsel and the ordinary on 
the subject are not sufficient. 

. Questions relating to examining and counting the returns in an 
election to settle the question of ‘‘fence or no fence,’’ must be made 
before the ordinary proclaims the result. 

. In a county election on the question of ‘‘ fence or no fence,’’ the 
managers for the precincts (the militia districts) must consol- 
idate the returns and then turn them over to the ordinary, for that 
officer to hear and determine questions which may arise under 
Code §1455, and proclaim the result. 

. An election to determine the question of ‘‘fence or no fence’’ must 
be held at the court-ground of each militia district, and no person 
shall be allowed to vote at said election except in the militia dis- 
trict in which he resides. Where the election for two adjoining 
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districts was held at the court-ground of one of the districts, and 
it did not appear how many of the votes so cast were from the 
respective districts, there was no error in rejecting the entire vote 
so cast. 

(a.) A provision requiring voters to cast their votes in their own dis- 
tricts is not in conflict with the constitutional prerogative or fran- 
chise of a citizen to vote if he has resided twelve months in the 
state and six months in the county. 


January 15, 1884. 


Ordinary. Fences. Elections. County Matters. Con- 
stitutional Law. Before Judge Pottte. Wilkes Superior 
Court. November Term, 1883. 


Pope, a land owner in Wilkes county, applied for a 
mandamus against the ordinary, alleging, in brief,as fol- 
lows: On July 9, 1883, an election for “fence,” or “no fence” 
was held in said county ; on the next day, the superintend- 
ents of election, consisting of a majority from the town 
district and one from each of the other voting places, met 
at the court-house, consolidated the vote, and returned the 
consolidated returns to the ordinary, which consolidated 
returns showed that “fence” had received 491 votes, and 
“no fence” 561. The ordinary, acting on these returns, 
proclaimed by publication that said election had 
resulted in a majority for “no fence.” On July 
16, counsel for Pope applied to the ordinary and 
inquired if he would not examine the returns, decide 
all questions arising out of the election, and proclaim the 
true result. The ordinary replied that he considered that 
the consolidation of votes was for the managers, and de- 
clined to recede from his position. It was insisted that 
the votes of two adjoining districts were rejected by the 
consolidating board; that thirty votes which were cast for 
“more and better fences” were rejected; and that a large 
number of votes for “no fence” were printed with the “no” 
in small letters in the midst of an engraving, so that it was 
not easily read, and that about two hundred votes intended 
to be for “fence” were thus cast against it. The votes of 
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what were known as the Delhi and Danbury districts were 
rejected, because the superintendents of elections therein, 
though residing in the county, did not reside in the dis- 
tricts. 

As to the votes of the two adjoining districts rejected, 
the following material allegations were made: The village 
of Delhi is situated partly in the 180th and partly in the 
181st militia district, a road running through the village 
dividing them. The court-grounds of both of said districts 
are in the village. The polls were opened at the court- 
ground of the 180th district, and the voters from both dis- 
tricts voted at said polls. For a long time preceding the 
election, Delhi was the voting place of a precinct in said 
county, which is constituted of said two districts. It was 
insisted that the entire vote should be counted, or if any 
were rejected, it should be only the votes of those not 
residing in the 180th district, the district in which the 
election was held. 

To this application the ordinary demurred, upon the 
grounds that it “appeared therefrom that he had done in 
the premises all that the law required; that, having acted 
in the case and announced the result, mandamus would 
not lie to compel him to act again, whether his judgment 
was right or wrong; that mandamus does not lie against 
him by reason of the matters set forth in said application, 
and that said application is insufficient in law. 

The demurrer was overruled, and the ordinary answered. 
The only facts stated in the answer necessary to be set 
out are the following: The statements as to the adjoining 
districts are true; respondent knows nothing concerning 
the votes for “more and better fences,” or tickets contain- 
ing the small “no;” no such facts appeared from the 
consolidated returns, and no such question was made be- 
fore him. Respondent knows of no ground of illegality as 
to the Danbury district, except that stated in the applica- 
tion. The consolidated returns were made to him July 
10; on July 12, no question having been raised or objection 
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made, he examined the returns and announced the result. 
On July 16, counsel for Pope asked respondent if he had 
examined the returns, to which he replied that he had, and 
had made up his judgment; but no question was made 
before him as a judicial officer. 

The answer was stricken, on demurrer, and the manda- 
mus ordered to issue, requiring the ordinary to examine 
the returns, decide the questions made, and declare the 
result. “Respondent excepted. 


W.M. & M. P. Reese; Stus & Sausrick; W. H. Toomss; 
¥. H. Cottey; Harpeman & Irviay, for plaintiff in error. 


J. C. Reep, for defendant. 


Jackson, Chief Justice. 


A mandamus was issued, by order of the superior court, 
to the ordinary of the county of Wilkes, commanding him 
to examine and count the returns of an election in that 
county on the issue of fence or nofence. To the judgment 
granting that writ the ordinary excepted, and the sole 
question is, should the mandamus have been issued on the 
facts disclosed by this record ? 

1. There was no application in writing of any sort made 
to the ordinary. There was some conversation as to what 
he had done and would do, between the counsel of defend. 
ant in error and the ordinary touching the returns, but no 
motion or petition or application of any sort—certainly not 
a line in writing—invoking action by the ordinary. The 
Code requires that ‘all applications for proceedings before 
the ordinary, sitting for county purposes, shall be by peti- 
tion in writing, which shal! plainly and distinctly set forth 
the grounds of the proceedings desired.” Code, §4123. 
This is county business, and the ordinary, on the occasion 
of action on such an election as involves the question of 
fence or no fence, is engaged in, or, to use the language of 
the statute, “is sitting” for county purposes of more im- 
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portance perhaps than any other. And the section of the 
Code above cited concludes this case, because there was 
“no petition in writing,” and none which “plainly and 
distinctly set forth the grounds of the proceedings desired,” 
and, therefore, there was nothing on which the ordinary 
could legally act, and for refusal so to act, on which any 
mandamus could operate. Being asked to do nothing, ac- 
cording to the requirements of law, the superior court 
had no power to make him do something or anything. 
It may be, if a petition in writing had been framed and the 
grounds set out therein, and “all objections to the proceed- 
ings,” also “in writing,” as required by the same statute— 
Code, §4123—had been filed, the ordinary might have 
granted the petition; at least, until he refused to act upon 
it, no mandamus would lie to make him. It is his refusal 
to act which forms the very corner stone of the necessity 
of the writ of mandamus. 


2. But even if the application had been made in writ- 
ing, it would have been too late after the result was pro- 
claimed. The act of 1880-81, pp. 69, 61, Code, §1455, en- 
acts explicitly that “the returns of anid election shall be 
made to the ordinary of said county, and after examining 
the same and deciding upon all questions which may arise 
out of said election, he shall proclaim the result as afore- 
said.” So that the questions must be made before he pro- 
claims the result. ‘The couversaiiou between the ordinary 
and the counsel occurred some here after the result was pro- 
claimed ; therefore, even if such conversation could be tor- 
tured into a petition in writing, it would have been too late. 

3. It is said, however, that the ordinary proclaimed the 
result without examining the returns, as the law requires ; 
that the law requires them to be made to him from each 
district before consolidation, whereas they had been con- 
solidated before returned to him. The statute enacts that 
the election shall be “under the same rules and regula- 
tions as provided for members of the general assembly.” 
The act in regard to election for members of the general 
asserably provides that those who manage the elections, 
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made, he examined the returns and announced the result. 
On July 16, counsel for Pope asked respondent if he had 
examined the returns, to which he replied that he had, and 
had made up his judgment; but no question was made 
before him as a judicial officer. 

The answer was stricken, on demurrer, and the manda- 
mus ordered to issue, requiring the ordinary to examine 
the returns, decide the questions made, and declare the 
result. “Respondent excepted. 


W.M. & M. P. Reese; Stus & Sausrick; W. H. Toomss; 
¥. H. Cottey; Harpeman & Irvin, for plaintiff in error. 


J. C. Reep, for defendant. 


Jackson, Chief Justice. 


A mandamus was issued, by order of the superior court, 
to the ordinary of the county of Wilkes, commanding him 
to examine and count the returns of an election in that 
county on the issue of fence or nofence. To the judgment 
granting that writ the ordinary excepted, and the sole 
question is, should the mandamus have been issued on the 
facts disclosed by this record ? 

1. There was no application in writing of any sort made 
to the ordinary. There was some conversation as to what 
he had done and would do, between the counsel of defend. 
ant in error and the ordinary touching the returns, but no 
motion or petition or application of any sort—certainly not 
a line in writing—invoking action by the ordinary. The 
Code requires that ‘all applications for proceedings before 
the ordinary, sitting for county purposes, shall be by peti- 
tion in writing, which shal! plainly and distinctly set forth 
the grounds of the proceedings desired.” Code, §4123. 
This is county business, and the ordinary, on the occasion 
of action on such an election as involves the question of 
fence or no fence, is engaged in, or, to use the language of 
the statute, “is sitting” for county purposes of more im- 
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portance perhaps than any other. And the section of the 
Code above cited concludes this case, because there was 
“no petition in writing,” and none which “plainly and 
distinctly set forth the grounds of the proceedings desired,” 
and, therefore, there was nothing on which the ordinary 
could legally act, and for refusal so to act, on which any 
mandamus could operate. Being asked to do nothing, ac- 
cording to the requirements of law, the superior court 
had no power to make him do something or anything. 
It may be, if a petition in writing had been framed and the 
grounds set out therein, and “all objections to the proceed- 
ings,” also “in writing,” as required by the same statute— 
Code, §4123—had been filed, the ordinary might have 
granted the petition; at least, until he refused to act upon 
it, no mandamus would lie to make him. It is his refusal 
to act which forms the very corner stone of the necessity 
of the writ of mandamus. 

2. But even if the application had been made in writ- 
ing, it would have been too late after the result was pro- 
claimed. The act of 1880-81, pp. 60, 61, Code, §1455, en- 
acts explicitly that “the returns of said election shall be 
made to the ordinary of said county, and after examining 
the same and deciding upon all questions which may arise 
out of said election, he shall proclaim the result as afore- 
said.” So that the questions must be made before he pro- 
claims the result. ‘The couversui:ion between the ordinary 
and the counsel occurred some days after the result was pro- 
claimed ; therefore, even if such conversation could be tor- 
tured into a petition in writing, it would have been too late. 

3. It is said, however, that the ordinary proclaimed the 
result without examining the returns, as the law requires ; 
that the law requires them to be made to him from each 
district before consolidation, whereas they had been con- 
solidated before returned to him. The statute enacts that 
the election shall be “under the same rules and regula- 
tions as provided for members of the general assembly.” 
The act in regard to election for members of the general 
asserably provides that those who manage the elections, 
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at least one from each precinct, shall consolidate. Code, 
$1288, sub-division 8. Therefore the managers for the pre- 
cincts here—the militia districts—must consolidate the 
returns and then turn them over to the ordinary, for that 
officer to hear and determine questions which may arise, 
according to the act of 1889-81, Code, §1455, and proclaim 
the result. No points, questions or issues having been 
made before him, he did right in proclaiming the result as 
consolidated. 

4. But even if the petition had been in writing, and in 
time, and it had been the duty of the ordinary to receive 
the separate returns, and to consolidate them, examining 
each before consolidation, the mandamus should have 
been denied, under the facts disclosed in this record. The 
act, Code, §1455, requires that the election shall be held 
‘at the court ground of each militia district.” The man- 
agers rejected the votes at qa precinct where two militia 
districts gave their votes together. They could not have 
done otherwise without violating the letter and spirit of 
the act. The letter is that the court ground of each mili- 
tia district shall be a precinct for voting, and the reason 
and spirit of the act is found in the paragraph which de- 
clares “that no person shall be allowed to vote at said 
election except in the militia district in which he resides.” 
The object was to prevent repeating and other illegal 
voting, and this was defeated the moment unknown per- 
sons from other districts were allowed to vote. It matters 
not that the two districts which voted together adjoined ; 
nor that the precinct was the same spot as one of the court 
grounds. That fact legalized the vote of residents in that 
district, but not the others; and neither the’ application 
for mandamus nor the answer informs us how many voters 
lived in one or in the other—how many were legal or ille- 
gal. To authorize the writ of mandamus, it is clear that 
the applicant for it must show that the result from a new 
count and examination would be changed; the contrary 
appears here; if the whole vote at this precinct be thrown 
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out, or one-half only, the result would be the same; and 
as the applicant does not allege that more than half, or 
indeed how many, and who lived in the militia district 
where the precinct was located, and thus does not show 
legal votes enough to change the result, the court will not 
do a vain thing—a mere unproductive act—and have a 
new count for the mere fun of it, or other reason, equally 
without practical good. 

It is hardly necessary to add that the act, in that it re- 
stricts the voter to his district, does not conflict with the 
constitutional prerogative or franchise of the citizen to 
vote, if he has resided twelve months in the state and six 
months in the county. This provision of the act of 1880- 
81 simply declares where, in this election, he shall exercise 
his constitutional elective franchise. 

In any view we can take of the case, the mandamus was 
improperly granted, and the judgment is reversed. 

Judgment reversed. 


BENNETT, ordinary, for use, vs. GRAHAM, administrator et al. 


1. A judgment making an administrator a party defendant to a judg- 
ment against his intestate, bound him absolutely, and was prima 
facie good against his sureties, but not conclusive against them 

2. Thesureties on an administrator’s bond only bind themselves for 
the faithful discharge of the duties of the administrator as required 
by law. They do not bind themselves that the administrator shall 
pay a claim which has been adjudicated by a court of competent ju- 
risdiction to have no existence against the estate represented by 
the administrator. To pay such a claim is not required by law, 
and hence is no part ¢* ‘e obligation of the sureties. 


February 9, 1884. 


Administrators and Executors. Principal and Surety. 
Judgments. Before Judge Famn. Dade Superior Court. 
March Term, 1883. 


Reported in the decision. 
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W.N. & J. P. Jacoway; R J. McCamy, for plaintiff in 
error. 


Dasyey & Foucnre; McCutcuen & Suumate, for defend- 
ants. 


BLANDFORD, JUSTICE 


At the March term, 1851, Allison, Anderson & Oo., re- 
covered two judgments against Milton Derraberry. On the 
8th of July, 1866, Derraberry having died, E. D. Graham 
was appointed his administrator, he having executed his 
bond with security, for the administration of Derraberry’s 
estate. Thereafter Thomas Anderson, as surviving part- 
ner of the firm of Allison, Anderson & Co., sued out scire 
facias to revive the judgment recovered against Derraberry 
which was served on Graham, the administrator. Thi 
proceeding was dismissed, wpon the ground that affidavit 
of the payment of taxes was not filed by plaintiff. This 
was in 1872. Afterwards, during the same year, sc7re fa- 
cias was again sued out to revive this judgment, which 
was demurred to, and the demurrer sustained, upon the 
ground that the debt due on the judgment was barred 
by the statute of limitations. This judgment was obtained 
in March, 1873. 

In 1879, Thomson sued out another scire facias to make 
Graham a party, as administrator of Derraberry, which was 
demurred to, overruled, and the court adjudged that Gra- 
ham, as such administrator, be made a party defendant to 
said judgment. A return of nulla bona having been made 
on the fi. fa. which issued on this last judgment, the 
plaintiff brought his action of debt on the administration 
bond against Graham, administrator, and the sureties to 
his bond. Under the facts above stated, the court below 
held that the sureties were not bound, and gave judgment 
in their favor, and this ruling is excepted to, and error 
is now here assigned thereon.* 


* The court charged that the sustaining of the demurrer, in 1873, was conclusive in 
favor of the sureties, and a verdict was rendered in their favor. 


. 
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The judgment rendered against Graham in 1879, by 
which he was made a party defendant as administrator of 
Derraberry, deceased, bound him absolutely, and is prima 
facie good against his sureties, but not conclusive against 
them. They were no parties to that proceeding, and when 
sued on the bond, they had the right to show, if they could, 
that the judgment should not have been rendered against 
their principal, and such have been the continuous and un- 
interrupted rulings of this court. 1 Kelly, 357; 16 Ga., 
581; 38 Zh., 560. See also 117 Mass., 222. 

The sureties to an administrator’s bond only bind them- 
selves for the faithful discharge of the duties of the ad- 
ministrator, as required by law. Code, §2505. They do 
not bind themselves that the administrator shall pay a 
claim which has been adjudicated by a court of competent 
jurisdiction to have no existence against the estate repre- 
sented by the administrator. To pay such aclaim by the 
administrator is not required by law, and hence is no part 
of the obligation of the surety. 

The judgment rendered in 1875 between the plaintiffs 
and Graham, which declared the judgment barred by the 
statute of limitations, is binding between the parties until 
reversed or set aside, and not having been so reversed or 
set aside, this judgment is not a debt which the law required 
the administrator to pay, and the sureties being only bound 
for the faithful discharge of his duties by the administrator 
according to law, are not liable for the non-payment of this 
debt, thus declared barred by the court, by the administra- 
tor. Sothe judgment of the court below must be affirmed, 

Judgment aflirmed. 
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Where a case is dismissed for want of prosecution by the plaintiff, it 
is a discontinuance within the meaning of the statute, and the 
case may be renewed within six months. 

(a.) This case differs from those in 56 Ga., 185, 188; 66 Id., 480. 


October 9, 1883. 


Practice in Superior Court. Discontinuance. Dismissal. 
Statute of Limitations. Before W. A. Hawkins, Hq, 
Judge pro hac vice. Macon Superior Court. May Ad- 
journed Term, 1883. 


On October 31,1881, Rountree brought compiaint against 
Key on a note dated January 4, 1875, due one day after 
date. Defendant pleaded the general issue, the statute of 
limitations and non est factum. Plaintiff amended by 
alleging that on October 16, 1880, he brought suit against 
defendant in Telfair county, where he was then living, 
on the same note; and that the case was discontinued on 
October 18, 1881, and the present action brought within six 
months thereafter. 

On the trial, plaintiff introduced evidence to sustain the 
facts set out in the declaration, except that it appeared 
that the action in Telfair county was dismissed for want of 
prosecution. 

On motion, the court granted a non-suit. and plaintiff 
excepted. 


E. G. Stumons; D. W. Rountree, for plaintiff in error. 
C. F. Crisp, for defendant. 


Jackson, Chief Justice. 


The sole question made in this record is this: Whena 
case is dismissed by the court for want of prosecution by 
the plaintiff, is it a discontinuance of the case by the plain- 
tiff, so as to allow him to renew the action within six 
months? “A discontinuance,” according to Blackstone, 
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third Book, p. 296, “is somewhat similar to a non-suit; 
for when a plaintiff leaves a chasm in the proceedings of 
his cause, as by not continuing the process regularly from 
day to day and time to time, as he ought to do, the suit is 
discontinued, and the defendant is no longer bound to at- 
tend; but the plaintiff must begin again, by suing out a 
new original, usually paying costs to his antagonist.” And 
the learned commentator adds that anciently on the death 
of the king all actions were discontinued, until the act 
Edward VL, chap. 7, enacted the contrary. 

So in 1 Bouvier’s Law Dictionary, p. 481, under the 
head of “Discontinuance in pleading and in practice,” the 
same definition is given, and Blackstone, among other au- 
thorities, such as Comyn’s Digest, “‘Pleader,” and Bacon’s 
Abridgment “Plea,” p. 5, and several reported cases, is 
cited. 

So that it would seem that a discontinuance is where 
the plaintiff fails to follow up his case and leaves a chasm 
in the proceedings by his /aches. There the defendant 
need attend no longer with counter pleadings, but would 
be entitled to have the case discontinued, and the only 
question seems to have been one of costs, which was de- 
termined on the facts of each case. 

Where the common law rule of strict pleadings prevails, 
or did prevail, action was taken by the court at the in- 
stance of the other party because of the chasm left in the 
cause by his adversary failing to reply or rejoin or surre- 
join, or do any other act necessary to follow up his case 
because thereby he had discontinued it. 

It would seem that in this state, where no such strict 
links of pleading are necessary to make the chain at the 
end of which issue is joined, a failure to appear and pros- 
ecute, and thus follow up his case, or continue to prosecute, 
wouid operate as a discontinuance by the plaintiff's action, 
and the court might order that it be discontinued at the 
motion of the defendant, or do what is the same thing 
under our practice, in effect and substance,—dismiss the 

plaintiff's suit for want of prosecution. 
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So that, whether we take the language of our Code, which 
is: “If the plaintiff shall be nonsuited or shall discontinue 
or dismiss his case, and shall recommence within six 
months, such renewed case shall stand upon the same foot- 
ing as to limitation with the original case, but this privi- 
lege of dismissal and renewal shall be exercised only once 
under this clause”; or take the language of the act before 
codification, which uses the words “ shall be discontinued,” 
the conclusion would be the same. #or the reason that 
the plaintiffs non-action—his failure to prosecute or fol- 
low up his case—works the discontinuance ; and it is he 
that discontinues, and the court merely gives judgment on 
his act of discontinuance by failure toappear. Thus, “shall 
discontinue” means the act of the p!‘aintiff in failing to 
follow up his suit, and “shall be discontinued” means 
precisely the same thing, as the case could not be discon- 
tinued but by his act—his failure to come to court and 
follow up his suit. So that, in this respect the act of 1847 
and the Code are sulstantially the same; and what this 
court say in Aimbro & Morgan vs. The Virginia and Ten- 
nessee Railroad Company, 56 Ga., 185-188, that “in so 
far as the Code conflicts with the act of 1847, that act is 
repealed,” does not apply here, because there is no con- 
flict. Code, §2932; Cobb’s Digest, 569. 

Nor does that case conflict at all with this. There, there 
was judgment on demurrer, because “the allegations in 
the petition do not make a case upon which plaintiffs can 
recover”; here is a mere failure to prosecute or continue 
to follow up suit. In that case, the judgment of dismissal 
on demurrer to the merits is just as effectual res judicata 
asa judgment ona verdict. In the one case the jury finds 
facts, and the law is applied to the facts so found; in the 
other, the facts are admitted by the demurrer, and the law 
is applied. So that the case in the 56th could no more 
be renewed than after verdict and judgment thereon; in 
this case it can, not having been at all adjudicated on the 
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merits. But it is said that this court has decided that a 
dismissal for lack of prosecution is not a discontinuance 
in the sense in which the terms are used in section 2932 of 
the Code; and the case of Rumph vs. Truclove et al., 66 
Ga., 480, is cited to authorize the assumption. But that 
was a construction of section 3446 of the Code, which is, 
that “a retraxit differs from a non-suit, dismission or dis- 
continuance in this: A retraxitis positive and conclusive 
of plaintiff’s right of action, while a non-suit, dismission 
or discontinuance is negative, and the plaintiff may re- 
commence his suit on the payment of costs.” The case 
was dismissed for want of prosecution, and the costs had 
not been paid. The court ruled that the costs need not 
have been paid in that case, because the dismissal for 
want of prosecution was not embraced in the section eo 
nomine. It did not appear that it had been caused by 
the plaintiff on purpose, that he had discontinued or dis- 
missed the suit; but that it might have been owing to 
sickness or other good cause that he was constrained to 
absent himself. Besides, the statute is altogether a dif- 
ferent one from this now under consideration, and the 
ruling being in favor of the right of renewal without pre- 
payment of costs, where a case is dismissed for want of 
prosecution—occurring very often where there is no de- 
liberate act of the plaintiff to discontinue—is right in prin- 
ciple, and will be applied to such cases arising under that 
statute, §3446 of the Code; but the case at bar arises 
under the limitation act of section 2932 of the Code, where 
a party’s case was dismissed for want of prosecution, on 
account of a plea in abatement that defendant did not live 
in the county where first sued, and where, therefore, he 
himself voluntarily absented himself, gave up further pros- 
ecution of that suit, followed it up no longer, and to all 
intents and purposes discontinued it himself. 

An examination of the rulings of this court on the act of 
1847, substantially re-enacted on this point by the act of 
1856—acts of 1856, p. 237—convinces us that this court 
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has gone great lengths in permitting the renewal of suits 
within six months, so as not to be barred, if the original 
suit was not barred, so as to extend the provisions to al- 
most any case where the suit was dismissed not on its 
merits. See 27 Ga., 372; 13 1b., 55, 306; 32 Jb., 455, 448; 
60 7b., 628, 629, 6381; 48 /b., 362. 

Upon principle and authority, therefore, we feel con- 
strained to reverse the judgment, and hold that the case 
wus not barred, and the grant: of the non-suit therefore 
erroneous. 

Judgment reversed. 


DANIELLY, administrator, vs. CoLBERT, administrator. 


[HALL, Justice, being disqualified, Judge Hutcuins of the Western Circuit pre- 

sided in his stead. } 

1. A person may be a bona fide purchaser of land, notwithstanding 
he purchased with notice of the lien of a judgment. Such no- 
tice is only prima facie evidence of mala fides, and may be re- 
butted by showing good faith toward the judgment creditor, and 
is a circumstance to be considered with other evidence on the ques- 
tion of the dona fides of the purchase and possession. 

(a.) Previous cases reviewed. 42 Ga., 250; 56 Ib., 617; 64 Tb., 706; 
69 Jb., 712. 

2. The verdict being required by the law and facts, a reversal will not 
be granted for an error in the charge. 

3. Where a cause of objection to a juror is known to parties, and they 
either intentionally or by negligence or forgetfulness, fail to avail 
themselves of it before, they will not be heard to complain after 
the verdict. 


November 20, 1883. 


Debtor and Creditor. Bona fides. Notice. Judgment. 
Titles. Statute of Limitations. Jurors. Waiver. Be- 
fore Judge Simmons. Crawford Superior Court. March 
Term, 1883. 


Reported in the decision. 


Bacon & Ruruerrorp, by brief, for plaintiff in error. 
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Gustin & Hatt, for defendant. 
Hurcuins, Judge. 


This was a claim case, in which the claimant relied on 
the proposition that he had bona fide, and for a valuable 
consideration, purchased the land levied on, and had been 
in the possession of it for four years, and that it was dis- 
charged from the lien of the judgment, under the provis- 
ions of section 3583 of the Code. 

The facts presented by the record are, in substance, as 
follows: . 

On November 9, 1868, Colbert, as administrator of 
Harris, obtained a judgment against C. ©. Whittington, 
principal, and James N. Mathews, security, upon which 
execution was issued September 27, 1871. On July 31, 
1873, Preston, the sheriff, levied the f. fa. on the lot of 
land described in his entry. To this levy the defendant, 
Whittington, interposed an illegality, and further proceed- 
ings thereunder were suspended until the illegality was 
finally disposed of, sometime subsequent to April 14, 1874, 
when ajudgment was rendered therein by this court. 

On October 1, 1875, Danielly, the then sheriff, for some 
reason not apparent, the levy of July 31, 1873, standing 
undisposed of and decided by the superior court to be 
legal, relieved the 7. fa. on the same property, and gave 
notice thereof to Hancock, who held possession under 
John W. Whittington. Thereupon, a claim to the east 
half of the lot levied on was interposed by said John W. 
Whittington, who having died pending the issue formed 
thereon, plaintiff in error was made a party in his stead. It 
appears from the evidence that the defendant, C. C. 
Whittington, was in the possession of the land at the date 
of the judgment, and thenceforth to the close of the year 
1870. He testified that he sold the land to claimant “ in 
the spring of 1868,” in settlement of an indebtedness grow- 
ing out of their father’s estate; that he had theretofore 
given him a mortgage on it, and that he remained in pos- 

v 71-15 . 
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session afterwards as the tenant or agent of claimant. Ex- 
cepting the statements of the parties themselves, who 
were brothers, no evidence of indebtedness or of a sale at 
that time, was produced on the trial. Defendant returned 
the land as his own property for taxation in the years 
1868, 1869 and 1870, and in January, 1870, had it embraced 
in a homestead obtained by him, and on November 27, 
1870, and not before, made a deed to claimant, his wife 
joining him, and conveying the land as a portion of their 
homestead. 

Claimant was in possession, by his tenant Wright, in 
1871, but it does not satisfactorily appear who, if any one, 
was in possession in 1872 and 1873. 

The admissions and declarations of the claimant, as testi- 
fied to by Wright, Hancock and Mrs. Harris of his knowledge 
of the existence of the judgment, and of its being a“‘better 
claim ” than his; of his inability to make Hancock a valid 
title; of his desire to settle or compromise the judgment 
debt; of his intention, upon failing to settle the judgment, 
to shelter himself behind defendant’s homestead, and liti- 
gate in order to realize as much as possible from the use 
of the land, were all important circumstances to be con- 
sidered on the trial of the issue. 

On the trial, the jury found the property subject to the 
plaintiffs execution. A motion was made for a new trial, 
on the grounds therein set forth, those chiefly relied on 
being: “ Because the court charged the jury that if the 
claimant had actual notice of the judgment at the time 
he purchased the land, that he was not a bona fide pur- 
chaser, that the statute did not run in his favor, and that 
four years’ possession would not divest the land of the lien 
of the judgment ;” and because the court refused to charge 
that the fact of notice of the judgment at the time of the 
purchase, alone would not prevent claimant being a bona 
fide purchaser. The motion for new trial was overruled 
by the court, and claimant excepted. 

1. This court have heretofore divided on the construc- 
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tion of this section of the Code. In Sanders vs. McAfee 
et al., 42 Ga. R., 250, a majority—Lochrane, O. J., and 
McKay, J.,—held that where a person has bona jide, and 
for a valuable consideration, purchased real property and 
remained in possession of it four years under his purchase, 
undisturbed by a judgment against the vendor, the prop- 
erty is discharged from the lien of the judgment, notwith- 
standing he had notice of the judgment at the time he 
purchased, Warner, J., dissenting. In Phillips vs. Dobbins, 
56 Ga., 617, a majority—Warner, C. J., and Bleckley, 
J.,—reversed this ruling, and held that no person, in the 
sense of this section, is a bona jide purchaser, who has 
actual knowledge of the judgment; and that it ‘does not 
protect one who purchases with notice that the property 
is subject to the lien of a judgment at the time of the 
purchase,”—Jackson, J., dissenting. In Prater vs. Cox et 
al., 64 Ga., 706, the majority—Warner, C. J., and Crawford, 
J..—coincided in the majority opinion in PAzllips vs. Dob- 
bins, Jackson, J., still dissenting. Again, in Broughton et 
al. vs. Foster, ear, 69 Ga., 712, the court being still di- 
vided, the majority—Jackson, ©. J., and Hall, J..—agreed 
with the majority in Sanders vs. McAfee et al., and Craw- 
ford, J., dissented. 

Under these divisions, the law has not operated uniformly 
and equally. The purchaser who may have shown good 
faith in his purchase and possession, notwithstanding no- 
tice of the judgment, and been successful in his claim under 
one ruling, would have failed, because concluded by the 
other. Where judges so eminent for learning and ability 
differ, doubts will exist, and it is better that the differ- 
ences which have. caused these divisions and doubts be 
removed, so far as a unanimous judgment of this court can 
effect it. 

Concurring, therefore, in the majority opinions in San- 
ders vs. McAfee et al., and in Broughton et al. vs. Foster, 
ex’r, and in the dissenting opinions in the cases cited in 
the 56 and 64, and adopting, by reference to them, the 
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reasons given in support of the ruling, we hold that, in 
the sense of this section of the Code, a person may be a 
bona fide purchaser, notwithstanding he purchased with 
notice of the lien of the judgment ; that such notice is only 
prima fucie evidence of mala fides, and may be rebutted 
by showing good faith towards the judgment creditor, and 
is a circumstance to be considered with other evidence, 01 
the question of the bona fives of the purchase and posses- 
sion. 

2. But while we overrule the judge below on this point, 
we are satisfied that the verdict is correct, and such as was 
required by the evidence, and that justice has been Gone. 
The transaction between the defendant and claimant looks 
more like an intention to delay or defraud the creditor 
than a bona fide purchase and a four years’ possession 
under it. When the verdict is in accordance with the law 
and facts of the case, it cannot be said that the jury was 
misled by an erroneous instruction; and as another trial 
ought to produce the same result, we will not reverse the 
judgment overruling the motion for a new trial. 

3. Where cause of objection to jurors is known to par- 
ties, and they, either intentionally or by negligence or for- 
getfulness, fail to avail themselves of it before, they will 
not be heard to complain after verdict. 26 Ga. R., 431. 

Let the judgment of the court belew be affirmed. 


LAVIER vs. THE CENTRAL RAILROAD. 


. The judgment of the court below granting a new trial may be re- 
viewed by this court, but the reasons which actuated him in 
granting a new trial cannot be reviewed. 

. This being the first grant of a new trial, and the judge not having 
abused his discretion, this court will not interfere. 

In asuit by a widow for the homicide of her husband by a railroad, 
the question of the defendant’s negligence, or whether the de- 
ceased could have avoided the consequences to himself of defen- 
dant’s negligence by the use of ordinary diligence, or how far the 
deceased contributed to the injury by his own neglect, are ques- 
tions alone for the jury. 

(a.) The case of the Georgia Railroad vs. Neely, 56 Ga., 540, approved. 
December 21, 1883, 
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Practice in Supreme Court. New Trial. Railroads. 
Damages. Negligence. Before Judge HarpeEn. City 
Court of Savannah. November Term, 1882. 


Mrs. Lavier brought suit against the Central Railroad 
for the homicide of her husband caused by the running of 
its engine and cars. The jury found for the plaintiff 
$6,000.00. Defendant moved for a new trial because of 
alleged errors in the charge, because the verdict was con- 
trary to law and evidence, and because the damages were 
excessive. 

The presiding judge wrote an opinion of some length, 
discussing the various grounds of the motion. He com- 
mented unfavorably upon the exceptions to the charge, and 
reasoned that they were not well taken, but he discussed 
the exceptions to the verdict favorably, and reasoned that 
the verdict was not sustained by the evidence, or, at least, 
was excessive. He concluded thus: “ For these reasons, 
the motion is sustained, and the new trial is granted.” 
Plaintiff excepted, and assigned error in the grant of the 
new trial, in the holding of the judge that the verdict was 
not sustained and should have been for the defendant, and 
in holding that Lavier must have known that the engine 
was approaching him. 


Lester & RAveENEL, for plaintiff in error. 
“A. R. Lawton, for defendant in error. 


BLANDFORD, Justice. 


The plaintiff in error brought her action against defen- 
dant to recover damages for the homicide of her husband ; 
the jury found a verdict for the plaintiff; the defendant 
moved the court for a new trial on several grounds; the 
court granted the new trial on the grounds generally, but 
the judge who heard the same gave his reasons at length 
for granting the new trial. 
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The reasons of the judge for his action in granting the 
new trial cannot be reviewed by this court. The judg- 
ment of the court granting the new trial can alone be 
reviewed here, and as this is the first grant of a new trial 
in this case, it falls within the oft-repeated rulings of this 
court, that the first grant of a new trial will not be inter- 
fered with unless the discretion of the court below has been 
abused, and this is all we decide; nothing else is res adju- 
dicata. We do not consider the reasons which the judge 
gave for granting the new trial, and they are not affirmed, 
and we express no opinion as to the evidence, as the case 
will have to undergo another trial. 

The question of the defendant’s negligence, or whether 
the plaintiffs husband could have avoided the conse- 
quences of defendant’s negligence to himself by the use 
of ordinary diligence, or how far plaintiff’s husband con- 
tributed to the injury by his own neglect, are questions 


alone for the jury, under the evidence. The law upon 
these subjects is fully settled in the case of the Georgia 
Railroad vs. Neely, 56 Ga., 540, and the decision there 
rendered we approve, and declare to be the law of this 
state. 

Judgment affirmed. 


Howe tt vs. THE STATE OF GEORGIA. 


The constitution does not require that the title of an act should con- 
tain a synopsis of the law, but that the act should contain no mat- 
ter variant from the title. If the title is descriptive generally of 
the purposes of the act, it is sufficient, and it is not necessary that 
it should particularize the several provisions contained in the body 
of the act. 

(a.) This provision grew out of the ‘‘ Yazoo act.”’ 

(®.) An act the title of which was to prohibit the sale of intoxicating 
liquors within certain limits, was not unconstitutional as contain- 
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ing matter different from the title because it provided that no in- 
toxicating liquors, plantation bitters, or other intoxicating bitters 
sold under the name of patent medicine, should be sold within 
such limits. 

2. An act should not refer tu more than one subject matter. 

(a.) An act prohibiting the sale and vending of spirituous liquors 
may declare what are such liquors; and such declaration does not 
render the act unconstitutional as referring to more than one sub- 
ject matter. 

(b.) It would be competent for the legislature to pass a general 
law prohibiting the sale of intoxicating liquors; and the fact that 
they have confined such inhibition to certain localities, though 
widely separated, does not render it unconstitutional. 

(c.) The practice of the various departments of the government, as a 
means of collateral interpretation, is not to be rejected by the courts ° 
in passing on the constitutionality of a law. 

(d.) A law will not be set aside as unconstitutional unless its conflict 
with the constitution is plain.and obvious. 

(e.) This case differs from those in 51 Ga., 571; 61 1b., 20. Those 
cases held that separate corporations could not be chartered by 
one act. The present act provides a police regulation. 


September 11, 1883. 


Criminal Law. Constitutional Law. Liquor. Before 
Judge Brown. Milton Superior Court. February Term, 
1883. 


Reported in the decision. 

Bett & BELL, for plaintiff in error. 

G. F. Goer, solicitor general, for the state. 
Hat, Justice. 


The defendant was tried and found guilty of selling 
spirituous liquors in quantities less than a gallon without 
first taking and subscribing the oath required by law. 
This is one of the counts in the indictment on which the 
jury based their finding. The other count on which they 
found charged him with “selling and vending a certain 
quantity of intoxicating bitters,” under the name of “ pat- 
ent medicine,” and also a certain quantity of intoxicating 
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liquor * within two miles of the male academy,” and with- 
in the same distance of the “female academy, at Alpha- 
retta,” in the county of Milton. 

This last count is founded upon an act of the general 
assembly, entitled “an act to prohibit the sale of intoxica- 
ting liquors within certain limits of the depot on the Atlanta 
and Richmond Air-Line Railroad, at Duluth, in the county 
of Gwinnett, or within two miles of the male or female 
academy at Alpharetta, in the county of Milton, or within 
one mile from the centre of the town of Chickasawhatchie, 
in Terrell county, or within one mile from the depot build- 
ing in the town of Milner, on the Macon and Western 
Railroad,” approved February 28, 1874. By the first sec- 
tion of this act, it is made unlawful “for any person or 
persons to sell or vend any intoxicating liquors, plantation 
bitters, or other intoxicating bitters sold under the name 
of patent medicine,” within the limits of either of the 
places named in the title. A violation of this provision of 
the statute is declared a misdemeanor, and the offender is 
subjected to the punishment prescribed for retailing with- 
out license. (Acts 1874, p. 211, 212.) 

It is insisted that this act is unconstitutional upon two 
grounds, viz: Ist, That it -‘ refers to more than one subject 
matter,” and 2dly, that it “* contains matter different trom 
what is expressed in the title thereof.” (Constitution of 
1868, Art. iii., Siv., par. v.; Code of 1875, §5056.) 

1. The last point will be first considered. The title in- 
dicates the prohibition of the sale of “ spirituous liquors” 
only, while the body of the act prohibits “the sale of 
plantation bitters, or other intoxicating bitters sold under 
the name of patent medicine.” It is insisted that these 
bitters are matters different from the spirituous liquors 
set out in the title. The evidence in this case makes it 
clear that they belong to the same family. They are 
given a captivating or popular name in order to conceal 
their real character. They are professedly manufactured 
and sold as a medicine, while in fact they are used as a 
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beverage. This clause of the constitution “does not re- 
quire that the title should contain a synopsis of the law, 
but that the act should contain no matter variant from 
the title.” Martin vs. Broach,6 Ga., 27. The general 
object of the law is all that need be indicated by the title. 
To go further and require every end and means necessary 
or convenient for the accomplishment of this general ob- 
ject to be enumerated in the title, would go beyond the 
purpose of the authors of this clause. They intended by 
it, among other things, to remedy a practice, “‘ by which, 
through dexterous management, clauses were inserted in 
bills of which the title gave no intimation, and their pas- 
sage secured through legislative bodies whose members 
were not generally aware of their intention and effect.” 
Cooley’s Const. Lim., 143. This salutary restriction was 
never intended to embarrass, but was designed to prevent 
vicious and fraudulent legislation. This constitutional 
restriction originated in this state, and is first found in the 
constitution of 1798. It grew out of a striking incident in 
our history. The act of the 17th January, 1795, well known 
as the Yazoo act, under the patriotic and commendable 
purpose of paying the late state troops, and of “ protecting 
and supporting the frontier settlements,” as its title de- 
clared, made a large grant of land to a private company of 
speculators; and when the fraud was discovered, it gave 
rise to a controversy of a very determined and earnest, if 
not angry, character, which lasted for many years. Savan- 
nah vs. The State, 4 Ga., 38. 

None of the decisions made by our courts ever went fur- 
ther than to require that it would be sufficient “if the 
title was descriptive generally of the purposes of the act, 
and that it was not necessary that it should particularize 
the several provisions contained in the body of the act.” 
All that was essential to its validity was that it should not 
contain matter “ different from what is expressed in the 
title.” Green vs. The Mayor, etc., R M. Charlton’s P., 
368; Smith and wife vs. Oliver, Dudley’s R., 191, and nu- 
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merous decisions of this court and the courts of other states 
whose constitutions contain a similar provision, cited in 
note 7, Cooley’s Const. Lim., p. 178. 

2. Whether expressed or not, it would seem to follow, 
from this restriction, that the act should not refer to more 
than one subject-matter; at least, this requirement, if not 
necessarily involved in the idea, is essential to the com- 
pletion of the policy it enjoins. 

What is the subject-matter of the enactment in ques- 
tion? It is the prohibition of the sale and vending of 
spirituous liquors, as has been shown; it aves not matter 
whether these liquors were of one kind or another, or 
whether they were mixtures of each other, or contained 
some other ingredient ; they are still intoxicating liquors; 
they are not drugs or medicine. We apprehend that it 
was competent for the general assembly to declare what 
should be spirituous liquors, and this is all that has been 
done in this instance. We all know, from observation at 
least, that many of these vile compounds are more hurtful 
in their effects than would be pure liquor; and we are 
satisfied that in many instances the introduction of such 
foreign ingredient has been resorted to as a device to evade 
the force of the laws regulating the time and mode and 
places of retailing and vending spirituous liquors. 

The selling and vending spirituous liquors being, then, 
the single subject-matter of the act, how can a specifica- 
tion of divers localities, widely separated it may be, in 
which their sale is prohibited, give countenance to the 
objection, that the act embraces more than one subject- 
matter. Undoubtedly the legislature had the power to 
make this inhibition general, and, having this power, it 
would seem that they might confine it to certain specified 
localities. This has been done for many years past, and 
quite a number of the acts of the general assembly have, 
in this form and by a similar combination, provided for 
these police regulations for widely separated places. The 
liquor license, for example, is controlled by different reg- 
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ulations in incorporated towns, cities and villages from 
those that obtain elsewhere. What might prove a good pro- 
vision for one locality night be very insufficient for another. 

The practice of the various departments of the gov- 
ernment, as a means of collateral interpretation, is not 
to be rejected by the courts, in passing upon the constitu- 
tionality of a law. It is entitled to consideration and 
weight, especially in view of another settled rule, that a 
law is not to be set aside unless its conflict with the pro- 
visions of the constitution is plain and obvious. Weill- 
born vs. Estes, 70 Ga., 399. 

We do not think that the cases of Ev parte Conner, 51 
Ga., 571; King and others vs. Banks and others, relators, 
61 /6., 20, relied upon by counsel for plaintiff in error, 
are in point here. These cases determined nothing further 
than that it is not competent for the general assembly to 
enact a law creating three separate and distinct corpora- 
tions, or reviving by name three charters which had be- 
come obsolete, or incorporating two towns by one and the 
same act. 

Speaking for the court in the first of these cases McCay, 
J., says: “ This act has for its avowed purpose the creation 
of three separate corporate bodies, and, as we think, comes 
exactly within the extent and scope of this prohibition, 
The evident intent was to prevent what is commonly 
known as ‘log rolling,’ passing through a measure not on 
its own merits, by combining it with other measures, and 
thus pulling them through by virtue of their combined 
strength. This bill (act?) is, too, one for private benefit, and 
makes just the case provided for.” ‘ A fertile imagination 
can always get up some sort of a thread that will connect 
ideas, however incongruous. The thread suggested here 
is that these companies have a common purpose. But 
that is true of two railroads or two banks.” The dis- 
tinctions between what are incongruous subjects of leg- 
islation in the same act are pointed out and enforced with 
equal clearness by Jackson, J., in the last of the above 
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cited cases, where the principle was applied to two muni- 
cipal corporations included in the same act. Each of 
these corporations was a new being; a separate and dis- 
tinct entity, having no connection with, or dependence 
upon, each other. But can this be true of police regula- 
tions? We think not. 

In Allen vs. Tison et al., 50 Ga., 374, this court held, 
that an act authorizing two counties, Lee and Butts, to 
issue bonds to erect court-houses in each of these counties, 
was not obnoxious to this constitutional provision, but 
was a valid act. This decision was before the court when 
the two last were made, and was not referred to as oppos- 
ing the views then taken. In truth, there is no conflict 
between them. 

Such is not only the view taken by this court of this 
constitutional provision, but by nearly if not quite all of 
the other states having similar restrictions in their con- 
stitutions. See Cooley’s Const. Lim., 144, 145, mar- 
ginal pages and notes, especially Woodson vs. Murdock, 
22 Wallace, 351; State vs. County Judge of Davis county, 
2 Iowa, 280; Erlinger vs. Boneau, 71 IIl., 94, especially 
pp. £8, 99, where the precise question made here is dealt 
with, and Indiana Cent. Railroad vs. Potts and others, 7 
Ind. R., 681. 

Without very grave reasons we cannot come toa conclu- 
sion which would upturn and destroy much valuable and 
indeed indispensable local legislation enacted for many 
years past for the preservation of the peace, good order 
and morals of citizens of the state, residing in its various 
towns, cities and villages and other localities requiring 
the protection extended to them by the various enact- 
ments similar, if not identical in every particular, with 
the one now under consideration. 

Judgment affirmed. 

























































. A testator died in 1848, leaving a widow and four minor children. 
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By the third item of his will, he directed such of his estate as was 
not required to pay debts and specific legacies to be kept together 
for the support and maintenance of his wife and children, and for 
the education of thechildren. Incase his wife should marry again, 
he directed that she should have from his estate one equal share, 
regarding her and each of the children in life at her second mar- 
riage as shareholders. By the fourth item, he appointed an ex- 
ecutor and a successor after the death of the first executor, and in- 
vested his acting executor with full power to sell any portion of 
the estate, and to buy any property with assets belonging thereto, 
and ‘‘in any and every manner to change, either by purchase or 
sale, the nature of the estate, whenever it would, in his judgment, 
promote the interest of the same :”’ 


Held, that it was the intention of the testator that his wife and chil- 


dren should have equal shares of his property, excluding the wife’s 
right to dower and the allowance of a year’s support for the family, 
postponing a distribution until the happening of the contingencies 
named therein, and in the meantime charging it with the main- 
tenance and support of the wife and children. The legacies vested 
immediately upon the death of the testator; the widow took a full 
share in the estate with her children, and at her death intestate, 
the property passed to her heirs at law under the statute of distri- 


butions. 


. Where a marriage took place prior to the passage of the act pro- 


viding that the wife’s property should remain her separate estate, 
the husband had the right to reduce the wife’s property to posses- 
sion as his own; and he could still do so after the passage of that 
act; but it was optional with him to do so or not, and if he failed 
or refused to subject it to his control, he could not be compelled 
to do so by creditors or others, to the exclusion of the wife’s rights 


or interest therein. 


.) Ahusband having never asserted his marital rights, the prop- 


erty remained the separate estate of the wife, and, togetuer with 
that inherited after the passage of the act of 1866, was subject to 
distribution, according to the laws of the state where she had hcr 
domicile at the time of her death. . 


. Where a woman entitled to an estate married prior to 1866, lived 


in Georgia until after that time, and then removed to Alabama, 
her husband having never asserted or exercised his marital rights 
as to the property, and it not being carried into Alabama, such 
property was not a statutory trust estate under the law of Ala- 
bama. But upon her death intestate, it passed under the general 
law of descents and distributions of that state. 












232 SUPREME COURT OF GEORGIA. 





Grote et al., guardians, vs. Pace, administrator, et al. 








(a.) Two things were necessary to bring the property within the oper- 
ation of the statutory system of Alabama securing to married wo- 
men a separate ownership of their property ; first, that the matri- 
monial domicile should be in that state, and second, that during 
that time the property sought to be affected by that law should be 
brought into the state. 

(b.) Had the property (railroad stock) gone into Alabama in the form 

in which it now exists, it would not have been changed from the 

absolute, unincumbered, separate estate that it is under the 
laws of Georg:a into the trust estate created by the peculiar legis- 
lation of Alabama. 

) The right and disposition of personalty is to be governed by the 

law of the domicile of the owner, and not the law of the location 

of the property. 

(d.) It has been held by the Supreme Court of Alabama that the laws 
of the state in which a marriage is celebrated govern the rights of 
each party to the property of the other, and their subsequent re- 
moval to another state only affects property afterwards acquired. 


(e 


oS 


February 9, 1884. 


Wills. Legacies. Estates. Comity of States. Laws. 
Husband and Wife. Trusts. Inheritance. Before Judge 
Srewart. Newton Superior Court. March Term, 1883. 


Reported in the decision. 
Carers Dickson, for plaintiffs in error. 


L. L. Mipptesrooks; J. M. Pace; A. M. Speer, for de- 
fendants. 


Hatt, Justice. 


Charles Lane, of Newton county, Georgia, died testate 
in 1848, leaving his widow and four minor children. By 
the third item of his will he directed such of his estate as 
was not required to pay debts and specific legacies, to be 
kept together for the support and maintenance of his wife 
and children, and for the education of the children; in case 
his wife should marry again, then he directed that she 
should have from his estate one equal share, regarding her 
and each of the children in life at her second marriage as 
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shareholders. By the fourth item he appointed Lucius 
Whittich his executor, and also appointed a successor after 
this executor’s death, and thereby invested his acting ex- 
ecutor with full power to sell any portion of the estate, 
and to buy any property with assets belonging thereto, 
and “in any and every manner to change. either by pur- 
chase or sale, the nature of the estate, whenever it would, 
in his judgment, promote the interest of the same.” The 
widow did not marry again, and died intestate in the year 
1876; two of the children, George and Lucius, died in mi- 
nority during the life-time of the mother, never having 
been married, and leaving no descendants ; Charles, attain- 
ing his majority, received his share of the estate, and had 
no further claim upon the balance that was kept together 
for the benefit of the widow and her daughter, Caroline B. 
Caroline B. was married to Rev. Luther M. Smith on the 
16th day of May, 1865, and thereafter they resided in 
Georgia until September, 1875, when they removed to the 
state of Alabama, where they continued to reside until their 
respective deaths. Mrs. Smith died in July, 1877, leaving 
her husband surviving and four minor children; the hus- 
band died in 1879; LaPrade is guardian for one of these 
minor children, and Grote for the other three. So much 
of Charles Lane’s estate as had not been assigned to his 
son Charles remained undivided in the hands of his repre- 
sentative until the death of Mrs. Smith and the appoint- 
ment of an administrator on her estate in Georgia, when it 
was turned over tohim. Although Mrs. Smith, during the 
life of her mother and thereafter until her own death, drew 
a support from the income of her father’s estate, her hus- 
band never attempted to reduce to possession either her 
share of the corpus of this estate or the income thereof, but 
carefully abstained from any assertion of his marital rights 
in this property. The property in question was never out 
of the state of Georgia. The same person who adminis- 
tered on the wife’s estate, also administered upon the 
husband’s. He brings this bill to get the direction and 
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decree of the court as to the distribution of the fund in 
his hands. 

The questions made at the trial were, whether the hus- 
band was entitled to the whole of this property or only to 
a part, or whether he was entitled to any of it; in short, 
whether it was his or the children’s, whether he took 
jointly with them—he being entitled to one moiety, and 
they to the other—whether he took to their exclusion, or 
they to his. 

The judge in the court below distributed this estate un- 
der what he conceived to be the statute of Alabama, the 
domicile of both the husband and wife at their respective 
deaths, giving by the decree one-half thereof to the minor 
children, and the other half to the surviving husband ; and 
to this decision exception was taken by the children, and 
the exceptions thus taken make the questions for our de- 
termination. 

1. The construction we place upon the will of Charles 
Lane, from whose estate the fund in controversy comes, is 
that it was manifestly his intention that the wife and chil- 
dren should have equal shares of his property, excluding 
the wife’s right to dower and the allowance of a year’s sup- 
port for the family, postponing the distribution until the 
happening of the contingencies named therein, and in the 
meantime charging the same with the maintenance and 
support of the wife and children. The legacies vested 
immediately upon the death of the testator; the widow 
took a full share in the estate with her children, and at her 
death intestate, her property passed to her heirs at law, 
under the statute of distributions. 

2. The property in question belonged to Mrs. Smith prior 
to her marriage, and by the laws of this state her husband 
had the right to reduce it to possession at any time during 
the coverture, but it was optional with him to do so, and if 
he failed or refused to subject it to his control, he could not 
be compelled to do so by creditors or others, to the exclusion 
of the wife’s rights or interest therein. The property was 
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not-encumbered by any trust, and both at the time of its 
acquisition and the marriage of the parties, there was no 
law in existence making it the separate property of the 
wife. When the time arrived for taking possession of it, 
there was such a law, but this did not prevent the husband 
from exercising his rights acquired previous to the passage 
of that act, and which dated back to his marriage in 1865. 
In Comer & Co. vs. Allen, this court, at its present term, 
decided that where a marriage took place prior to the pass- 
age of the act of 1866, the husband had a right to reduce 
his wife’s property to possession as his own, and he could 
still do so after the passage of that act; but if thereafter he 
reduced it to possession for her, as her estate, and in consid- 
eration of having made use of it for his own purposes, gave 
her a mortgage bona fide to secure the debt so created, the 
lien was good, and took precedence of the subsequently- 
acquired liens of other creditors, although he may have 
been in failing circumstances. To the like effect as to his 
right to reduce to possession and the consequences of his 
refusal or failure to exercise that right under similar cir- 
cumstances, were the previous decisions of the court in 
Sperry & Niles vs. Haslam, 57 Ga., 442,and Archer et al. 
vs. Guill, 67 Lb.,195. Sterling vs. Sims, decided at this term, 
goes fully into the authorities, and reaches the same con- 
clusion. This property, whether derived directly from her 
father’s estate, or by inheritance from her mother who 
died subsequently to the passage of the act of 1866, secur- 
ing to married women all property acquired by them 
thereafter as their separate estate, free from the disposition 
and control of their husbands, was Mrs. Smith’s absolute 
estate at her death; subject to distribution among those 
entitled thereto by the laws of the state where she then 
had her domicile. 

3. Under what law of Alabama was this property to be 
distributed among her heirs? She was unquestionably the 
stock of inheritance, from her these different claimants 
derived what right they had to this personal estate. 

v 71-16 
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On the one hand, it is contended that, by the laws of 
Alabama, this was her statutory trust estate; that by that 
law, all property held by her previous to the marriage, or 
to which she became entitled after the marriage, in any 
manner, was her separate estate, and not subject to the 
payment of the husband’s debts; that this property vested 
in the husband as her trustee; that he had the right to 
manage and control it, and was not required to account 
with her, her heirs or legal representatives, for the rents 
income and profits of the same, etc.; that having such 
separate estate, if she died*intestate. leaving her husband 
living, he was entitled to one-half of the personalty belong- 
ing to the same absolutely, and to the use of the realty 
during his life, unless he had been divested of all control 
over it by a decree in chancery, as therein provided. Ala- 
bama Code of 1876, §$2705, 2706, 2714. 

On the other hand, it is insisted that the property in con- 
troversy was never in the state of Alabama, and being in 
another jurisdiction was never controlled by the provisions 
of that particular law ; but that it passed under the general 
statute of descents and distribution of that state, by which 
the entire inheritance devolved upon the children to the 
exclusion of the surviving husband. J6., §$2252, sub-see- 
1, 2, 3, and 2261. 

If the husband’s administrator is correct in this position, 
then is the decree rendered proper, otherwise it is erro- 
neous in so far as it awards any portion of this railroad 
stock to him. 

While the precise question raised by this issue, has 
never, so far as our researches go, been decided by the 
courts of our sister state, yet we are satisfied that they 
have settled principles so entirely analogous as to leave 
little doubt as to what would be their conclusion were this 
case before them. They came very near determining the 
point in Hardy vs. Boaz’s administrator, 29 Ala. R., 168, 
if we are not misled by Brickell’s Digest of that case. 
We regret that the volume containing the case is not 
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accessible. It was there held that “ property vesting in the 
wife by bequest to her and others, before the statutes, but 
the distribution and right of possession being postponed to 
a period occuring after the statute is not a statutory sepa- 
rate estate.” According te the privatum jus gentium, the 
doctrine held by nearly all jurists is that the right and 
disposition of movables is to be governed by the law of 
domicile of the owner, and not by the law of their local 
situation. Story’s Conf. L. §376. “It is a clear proposi- 
tion,” said Lord Loughborough, “not only of the law of 
England, but of every countfy in the world where law has 
the semblance of science, that personal-property has no 
locality ; but it is subject to the law that governs the per- 
son of the owner, both with respect to the disposition of 
it, and with respect to the transmission of it, either by 
succession or the act of the party. It follows the law of 
the person. The owner in any country may dispose of 
his personal property. If he dies, it is not the law of the 
country in which the property is, but the law of the country 
of which he is a subject, that will regulate the succession.” 
1 H. Bla., 690. 

The same doctrine was recognized by Ld. Ch. J. Abboti, 
on another important occasion. “ Personal property,” 
said he, “ has no locality. And even with respect to that, 
it is not correct to say that the law of England gives way 
to the law of the foreign country ; but that it is a part of 
the law of England, that personal property should be dis- 
tr“buted according to the jus domicilit.” “The same doc- 
trine has been constantly maintained, both in England and 
America, with unbroken confidence and general unan- 
imity.” Story Conf. L., §380 and cases cited in notes. It 
is expressly recognized by our Code, §8 ; and in connection 
therewith see Jb., §9, as to comity of states. 

In Doss et al. vs. Campbell, 19 Ala., 590, the Supreme 
Court of that state held, “ that the laws of the state in which 
a marriage is celebrated govern the rights of each party to 
the property of the other, and their subsequent removal to 
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another state only affects property afterwards acquired. 
Therefore, where a marriage was celebrated in Texas, by the 
laws of which the husband aequires no interest in the wife’s 
property by the marriage, the subsequent removal of the 
parties, with their property, to this state does not subject 
the wife’s property to the husband’s debts.” In Deake 
and Wife ws. Glover, 30 Jb., 382, 388, it was held to be 
unquestionable law, that whatever title the wife may have 
acquired in Louisiana, while she and her husband were 
domiciled in that state, would be unimpaired by the change 
of the matrimonial domicile and the removal of the prop- 
erty to the state of Alabama. But that the mode of con- 
veying the property after its removal to Alabama, and the 
change of domicile to that state must be governed by its 
laws and not by the laws of Louisiana. The lex loci con- 
tractus governed as to the nature of the obligation and the 
interpretation of the contract. An exception, however, 
prevailed as to stocks and other like property owing its 
existence to, or regulated by, peculiar local laws; but it 
was clear that the transfer in Alabama, of personal prop. 
erty, being in the state at the time, by parties domiciled 
in the state, would be valid or invalid according as it might 
or might not conform to, and consist with, the laws of the 
state. 

This case and others were reviewed, and the principles 
it asserts were re established in Castleman ys. Jeffries, 60 
Ala., 389, 387. Lands were owned by the plaintiff and 
her sisters situated in Texas; they were sold, and so much of 
the proceeds of the sale as belonged to her were transmit- 
ted in money to Alabama, where it seems she had her 
domicile both before and after her marriage. The pro- 
ceeds were disposed of in the state of their domicile, and 
the question was whether the laws of Texas followed this 
money into Alabama, and regulated its disposition there, 
or whether this was controlled by the laws of Alabama. 
Stone, J., who delivered the opinion, sxid: “ The plaintiff 
and her husband are residents of this state; they were 
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laws of no foreign state have stamped their impress on 
any personal property belonging to either which can fol- 
low and attach to it in this state. * * * * If we 
were to apply to the products of property having its situs 
in another state, yet owned by persons domiciled in this, 
and who bringsuch products into this state, the laws which 
governed the property in the state from which the pro- 
ducts were brought, we should soon find ourselves involved 
in confusion of which the shrewdest can scarcely conceive. 
It is not beyond the pale of possibility, that one and the 
same person may own lands in several different states, in 
one of which the common law prevails, in a second the 
civil law, and in others various modifications of statutory 
systems which secure to married women the separate 
ownership of their property. In the several landed 
interests thus situated, the owner being a married woman 
and having her domicile in this state, would have various 
rights, and her powers of alienation and enjoyment might 
be equally variant. Now let these lands be converted 
into money, and the money brought into Alabama, the 
domicile of the wife; how could the character of estate, 
which local law had impressed upon the land, follow the 
money into this state, and stamp its characteristics upon 
it? Money has no ear-mark, and the profession will readily 
understand into what inexplicable confusion such a hold- 
ing would lead.” 

Two things were necessary to bring the property in this 
case within the operation of the statutory system of Ala 
bama, securing to married women the separate ownership 
of their property. First, that the matrimonial domicile 
should be in that state, and secondly, that during that time 
the property sought to be afiected by that law should be 
brought into the state. The first only of these conditions 
exists. The property was never in the state of Alabama, 
and if it had gone there in the form in which it now exists, it 
would not, according to these decisions, have been changed 


‘ 
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from the absolute, unincumbered separate estate that it is 
under the laws of Georgia into the trust estate created by 
the peculiar legislation of Alabama. There is no case 
made for the particular inheritance provided for by this 
peculiar legislation ; and it follows from this that the con- 
tending parties inherit under the general law of descents 
and distribution of that state, where the intestate, at the 
time of her death, was domiciled. By this law the chil- 
dren succeed to the inheritance, to the exclusion of the sur- 
viving husband. The decree rendered in the case must 
be modified in accordance with these views, and when so 
modified it must be carriea into effect; and further, that 
the fund turned over to the guardians of the children of 
Caroline B. Smith be taxed with the costs of this suit. 
Judgment reversed. 


THE CINCINNATI AND GEORGIA RAILROAD ws. Mims ef ail. 


. If one who owned a tract of land divided it into lots, opened an 
alley through it, and sold lots on the alley, but did not in her deeds 
to the purchasers, expressly reserve the right to have the alley re- 
vert to her when it ceased to be used as an alley, if such use ceased, 
the alley would attach to the abuttinz lots, although it had been 
open for seven years, and the public, or any one who desired to use 
it, had been permitted to do so. 

(a.) Where a railroad company owned all the land on one side of 
such an alley, and sought tocondemn the land on the opposite 
side thereof, the owners of such land, in estimating the value of 
the lot, had a right to claim compensation for the easement in the 
alley and the right to a halt interest therein when it ceased to be 
used as such. 

- While, as an abstract proposition, it may have been objectionable 
to charge that the husband of the life tenant in the land sought to 
be condemned could not bind her without her express consent, 
authority or ratification; still, under the facts of this case, it did 
not affect the rights of the plaintiff in error. She had ten days 
after the award to enter an appeal, and having availed herself of 
that right, together with the remainderman, what was said and 
done before the assessors went for naught. 

. Upon the trial of a proceeding by a railroad to condemn land 
for its purposes, it was competent to ask a witness as to the value 
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of the property, without restricting the question to the cash mar- 


ket value. 
. The verdict is in accordance with law and the evidence. 






February 2, 1884. 





Streets. Alleys. Title. Boundaries. Husband and 
wife. Evidence. Railroads. Eminent domain. Before 
Judge Hammonp. Fulton Superior Court. October Term, 
1882. 












To the report contained in the decision, it 1s ne- 
cessary to add only the following: The Cincinnati & 
Georgia Railroad, under its charter (Acts 1880-1, p. 250), 
proceeded to condemn a lot held by Mrs. Mims for life, 
with remainder to her children, under the will of her mother, 
Mrs. Ford. Assessors were appointed, who returned an 
award of $3,000.00 within ten days. Mrs. Mims, and the 
ordinary on behalf of the minor child, (there being but 
one), entered an appeal. One issue raised by the railroad 
company was that they had agreed upon $3,000.00 asa 
proper price with Mr. Mims, representing his wife ; but that, 
as an agreement affecting the child wouid not be binding, 
the case was submitted to the assessors; that Mims alone 
appeared as a witness before the assessors, and testified 
that $3,000.00 was a proper price; that the award fixed 
that valuation, and the amount was paid over to the ordi- 
nary for investment upon the same terms as those upon 
which the lot was held. The appellants insisted that 
Mims was not authorized to act for his wife, that she was 
not bound by his acts, and that the ordinary in receiving 
the amount paid to him did not intend to affect the right 
of appeal, and upon discovering that MrsMims was dissatis- 
fied, he offered to pay the money back. 

The jury found in favor of the plaintiffs for three- 
fourths of the alley for $322.75, and $3,765.41 for the lot 
and houses. Defendant moved for a new trial, which the 
court granted, unless the plaintiffs would write off from 
the verdict one-third of the amount found for the alley, 
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thus leaving the finding for one-half of the alley to stand; 
and upon this being done, the new trial was refused, and 
defendant excepted. 


Mynatr & Howe t, for plaintiff in error. 
Cottier & Corer, for defendants. 
BLANDFORD, Justice. 


This was a proceeding to condemn a certain lot in the 
city of Atlanta, belonging to Mrs. Mims for life, and at her 
death to her children, for the use of the plaintiff in error, 
under its charter. Mrs. Mims, being dissatisfied, appealed 
from the award of the assessors to the superior court, in ac- 
cordance with the act of 1881. Upon the trial of the case, 
it was shown that Mrs. Ford, the mother of Mrs. Mims, 
was the original owner of the land, that she conveyed the 
same to Mrs. Mims for life, and at her death, to her chil- 
dren (she had one child, which was a minor) ; also, that 
Mrs. Ford had opened an alley-way along the whole breadth 
of the lot conveyed to Mrs. Mims, which lot was im- 
proved. The evidence showing the value of this lot ranged 
from $2,500.00 to $5,090.00; various estimates were 
placed upon the alley-way, from three to eight hundred 
dollars. The jury returned a verdict for three-fourths of 
the alley-way for three hundred and twenty-two dollars 
and seventy-five cents, and for the house and lot three 
thousand seven hundred and sixty-five dollars and forty- 
one cents. 

The railroad company moved for a new trial upon the 
grounds : 

(1.) That the verdict is contrary to law and evidence. 

(2.) Because the court erred in refusing to charge the 
jury, as requested by plaintiff in error, “If you find from 
the evidence, Mrs. Ford owned a certain tract of land, and 
divided it up into lots, and opened the alley in dispute seven 
years ago before October 13th, 1881, und permitted the 
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public, or anybody who desired, to use it, and after it was 
opened sold lots on the alley. and did not in her deeds to 
purchasers expressly reserve the right to have the alley 
revert to her when it ceased to be used as an alley, then 
she had no right to the soil in the alley, and you will find 
for the defendant as to the alley.” 

1. The court did right to refuse to charge as was request- 
ed. Mrs. Mims’s lot, which was sought to be condemned 
in this proceeding, abutted on this alley its full length, and 
under the facts hypothecated in the request, when it ceased 
to be used asan alley, one-half of the same would attach to 
the lot of Mrs. Mims. The railroad company had acquired 
all the property lying on and along the alley opposite to 
the property of Mrs. Mims, and no one was entitled to use 
this alley except the railroad and Mrs. Mims. When the 
property of Mrs. Mims should be condemned for the use 
of the railroad company, then this company would acquire 
the whole of the soil of this alley (the facts hypothecated 
being true); hence the court did right to refuse this re- 
quest. Mrs. Mims and her child, in this proceeding, had a 
right to be paid, in estimating the value of her lot, for the 
easement which she had a right to enjoy, to the whole of 
this alley, and when it ceased to be used as an alley, then 
as an abutting proprietor, to one-half of the soil of the en- 
tire alley-way. And this is a sufficient reply to the second 
and third requests of the plaintiff in error of the court to 
charge the jury. 

(3.) Because the court erred in charging the jury that 
the husband of Mrs. Mims could not bind her without her 
express consent or authority, or unless she expressly rati- 
fied what he did. 

2. This charge may be, and doubtless is, objectionable 
in the abstract, but when taken in connection with the 
facts of the case, it did not in any manner affect the rights 
of the plaintiff in error. Mrs. Mims had only a life estate; 
remainder was to her children. She had one child, 
which was a minor, who had no guardian, and whatever 
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the husband may have said or done before the assessors, 
and whatever his authority might have then been from Mrs. 
Mims, she had ten days after the award was made to enter 
her appeal to the superior court, and she availed herself 
of this right, and with her child, presented her appeal. This 
appeal vacated the award, and all that was said and done 
before the assessors in the case went for naught, so that 
this charge could have no injurious effect upon the rights 
of the plaintiff in error, and did not hurt it. 

3. It is further insisted that the court erred in allowing 
counsel for Mrs. Mims to ask a witness as to the value of 
the property in dispute, without using the words cash 
market value, the court stating that counsel for plaintiff in 
error could put the question in that form upon cross ex- 
amination, if they desired. 

This was no error, but entirely proper. ‘The value of 
the property was in question, and the true solution of the 
question was what was desired. 

4. The verdict of the jury is in accordance with the law 
and evidence. 

Judgment affirmed. 


Tuomas vs. LAWTON. 


[JacKson, Chief Justice, did not — this case, on account of providential 

The act of 1879, (acts 1878-9, p. 31), limited the jurisdiction of justices 
of the peace and notaries public to civil cases arising ex contractu 
and from injuries and damages to personal property, where the 
principal sum does not exceed one hundred dollars, and provided 
that such courts should be held monthly, at fixed times and pla- 
ces; but it did not limit the territorial jurisdiction of such courts; 
nor was the act of 1834, which gave to certain justices in the 
county of Richmond civil jurisdiction over the whole corporate 
limits of the city of Augusta, repealed by the act of 1879. 


December 4, 1883. 


Justice Courts. Laws. Before Judge Potttr. Rich- 
mond Superior Court. April Term, 1883. 
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Lawton sued Thomas in the 398th district, G. M., jus- 
tice court, said district being situated in the city of Au- 
gusta. Thomas pleaded to the jurisdiction of the court, 
alleging that, although he resided within the limits of the 
city of Augusta as they existed in 1834, he did not reside 
in the 398th district,G. M. This was admitted byplain- 
tiff. The justice overruled the plea, and gave judgment 
for the plaintiff. Defendant appealed to the superior 
court; and at the April Term, 1883, the case was submitted 
to the presiding judge without a jury. He rendered judg- 
ment for the plaintiff, and defendant excepted. 













J.S. & W. T. Davison, for plaintiff in error. 


W. H. Femina, for defendant. 






BLANDFORD, Justice. 







The question here is whether an act of the legisla- 
ture of Georgia, assented to 22d December, 1834,* enti- 
tled “ An act to extend the civil jurisdiction of cer- 
tain justices of the peace in the county of Richmond 
over the city of Augusta,” has been repealed or not. 
The act provides that “each of the justices of the peace 
for the six hundredth, three hundred and ninety-eighth, 
one hundred and twentieth and one hundred and twenty- 
second districts, in the county of Richmond, shall ex- 
tend over the whole corporate limits of the city of Au- 
gusta.” It is conceded by counsel for plaintiff in error 
that, if the act of 1834 has been repealed, it is by virtue of 
an act approved July 21, 1879, entitled “An act to carry 
into effect paragraph 2, section seven, article six of the con- 
stitution, and to fix and prescribe the jurisdiction of jus- 
tices of the peace and notaries public in this state, and to 
require them to hold their courts monthly at fixed times 
and places.” Sec. Ist of the act provides that the juris- 
diction shall extend in civil cases arising ex contractu, and 

















*Acts 1831, p. 89. 
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in cases of injuries and damages to personal property, 
when the principal sum does not exceed one hundred dol- 
lars; and they shall hold their respective courts monthly, 
at fixed times and places. 

These are the main provisions contained in the act of 
1879. It is not in conflict with the act of 1834, before 
quoted. That act merely gives the justices of certain dis- 
tricts in Richmond county jurisdiction over the whole cor- 
porate limits of the city of Augusta, while the act of 1879 
confines the jurisdiction of all justices of the peace and 
notaries public and ex-officio justices of the peace, in all 
civil cases arising ex contractu, and on injuries and damages 
to personal property, where the principal sum does not 
exceed one hundred dollars ; and provides that their courts 
shall be held monthly, at fixed times and places. It will 
be perceived that the justices in Richmond county are, by ° 
the terms of the act of 1879, limited as to the amount and 
subject matter of their jurisdiction, and are required to 
hold their courts monthly, and at fixed times and places, 
but the territorial extent of their jurisdiction is not limited 
or curtailed by the act of 1879. It remains the same as 
fixed by the act of 1834 in this respect. 

Judgment affirmed. 


ScumipLape & ComPpaANy vs. LA CONFIANCE INSURANCE 
ComMPANY et al. 


A foreign insurance company did business in South Carolina and 
Florida, but none in Georgia, and had no agency in the latter state. 
An agent of the company resided in Georgia, who audited and 
approved claims arising in South Carolinaand Florida, gave checks 
for amounts due on account thereof, and when in funds, sometimes 
paid them: 

- Held, that the courts of Georgia had no jurisdiction of the company ; 
and upon the facts above stated, a garnishment served upon tho 
agent residing in this state was properly discharged. 


February 2, 1884. 
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Jurisdiction. Insurance. Corporations. Principal and 
Agent. Garnishment. Before Judge Hammonp. Fulton 
Superior Court. April Term, 1853 













Reported in the decision. 







W. I. Heywarp, for plaintiffs in error. 






Van Epps,.Catuoun & Kine; J. C. Rexp, for defendants. 


Hat, Justice. 










The plaintiffs sued out an attachment returnable to Ful- 
ton superior court against J. T. Seltzer & Co., upon the 
ground that they resided out of the state of Georgia, to-wit, 
in the state of South Carolina. This attachment was lev- 
ied by serving J. Gadsden King, alleged to be the agent 
of La Confiance Insurance Company, of Paris, France, with 
a summons of garnishment. In answer te this summons, 
King denied that he was the agent of the Insurance Com- 
pany, in the legal sense of that term; he stated that he 
acted as agent of the company for the states of South 
Carolina and Florida, but that the company transacted no 
business in the state of Georgia, and had no agency in the 
same; he admitted that he resided most usually in Atlanta, 
that he audited and approved claims against the company 
arising in South Carolina and Florida, gave checks for the 
amounts due on account thereof, and when in funds, some- 
times paid them; and he submitted that the garnishee, 
La Confiance Insurance Company, was not within the juris- 
diction of the court to which the attachment and garnish- 
ment were returnable, and prayed judgment as to this 
matter. 

Not waiving this plea, but insisting on the same, he an- 
swered that the company was not indebted to, and had no 
funds or property in hand, in said state of Georgi», belong- 
ing to the defendants in attachment or either of them. 
Upon the coming in of this answer, the company, by its 
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counsel, moved to discharge it; the plaintiffs’ counsel de- 
murred to this motion, and insisted that the facts set forth 
in the garnishee’s answer were not sufficient in law to au- 
thorize its discharge Upon the issue thus formed, the 
superior court decided in favor of the motion, and ordered 
the said garnishee to be discharged, and this decision is 
assigned as error. 

We are at a loss to see upon what legal ground a con- 
trary decision could have been put. The defendants in 
attachment could have maintained no suit in our courts 
against the garnishee for any claim or demand it may have 
had against it. This is a foreign corporation, and would 
be liable to attachment and garnishment, if it were “trans- 
acting business within this state,” under the same rules 
and regulations as are prescribed by law in relation to 
issuing attachments and garnishmentsin other cases. Code, 
§3281. Service of ordinary process could be effected only 
by serving an officer or agent of the corporation, or by 
leaving the same at the place of transacting the usual and 
ordinary public business of the corporation, if any such 
place of business shall then be within the jurisdiction of 
the court in which said suit may be commenced. Code, 
§3369. The fact that the company’s agent for other states 
happened to reside in Georgia, and occasionally approved, 
gave checks and paid claims for his principal, did-not estab- 
lish an agency of this French corporation in Georgia, and 
charge it with the transaction of business here; this agent’s 
authority did not extend so far as to enable him to issue 
policies for it, or to make other contracts by which it would 
have been bound; he wi; authorized simply to audit 
claims growing out of policies and contracts made else- 
where and by a different class of agents. The state pays 
its claims at remote commercial centres, as New York, or 
London, but no one would suppose that by so doing it 
established there an agency for the transaction of the 
ordinary business of its public treasury. That the resi- 
dence in our midst of an agent like Mr. King is not the 
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kind of agency contemplated by our law as sufficient to 
subject the corporation to a suit in our county, is perfectly 
plain from sundry other provisions of the Code, §2850 (a) to 
2850 (j) both inclusive. An insurance agent is therein 
described as one who solicits insurance in behalf of foreign 
insurance companies, or takes or transmits an application 
for, or any policy to or from such company, for others than 
himself, or who advertises or otherwise gives notice that 
he will receive or transmit the same, or who shall receive 
or deliver a policy of insurance of such company, or who 
examines such policy, or examines or inspects any risk, or 
receives, collects or transmits any premium of insurance 
or makes or forwards any diagram of any building, or does 
or performs any other act or thing in the making or con- 
summation of any contract of insurance for others than 
himself, with such company, or who shall examine into or 
adjust or aid in adjusting any losses for or in behalf of such 
company, whether these acts be done at the instance or 
request, or by the employment of the company, or by a 
broker or any other person. §2850(h). And any of these 
acts done for or on behalf of the company, constitutes it a 
company “doing business in this state,” and subjects it to 
the same taxes, state, county and municipal, as other insur- 
ance companies “doing business” therein by agent or 
otherwise. Jb., §2850 (j). 

This corporation, according to these provisions of law, is 
not “ transacting” or “doing” business in this state, and 
is therefore not liable to attachment, garnishment or suit 
in its courts. 48 Ga.,351; 60 Zb., 310, and cases cited. 
Judgment affirmed. 
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The Board « f Commissioners of Bibb County et a!. vs. Harris. 


Tue Boarp or CoMMISSIONERS OF Bres County ef al. vs. 
Harris. 


The board of commissioners of Bibb county cannot exercise any 
greater power or authority as to opening private ways over private 
lands than is granted generally to the ordinaries of the state ; and 
they have no power to grant private ways to individuals except to 
go from and return to.their farms and residences. The grant of a 
private way to a brick-yard is unauthorized. 

(a.) Before the right of eminent domain can be exercised by ordina- 
ries or county commissioners, it must be clearly conferred by 


legislative enactment. 

(6.) The constitutional provision that in cases of necessity private 
ways may be granted, upon just compensation being first paid by 
the applicant, was not intended to confer upon ordinaries or county 
commissioners power to grant private ways; nor did this provision 
confer power upon the legislature ; but its object was to restrict the 
legislature in its grants of power to ordinaries and county commis- 
sioners to cases of necessity and upon just compensation. 


October 23, 1883. 


Roads and Bridges. County matters. Constitutional 
Law. Eminent domain. Before Judge Simmons. Bibb 
Superior Court, April Term, 1882. 


Sparks & Solomon petitioned the county board of com- 
missioners of Bibb county to grant them a private way 
over the lands of Peter Harris to their brick-yard. Harris 
objected, but the objections were overruled, and the way 
granted. He carried the case to the superior court by 
certiorari, assigning as error, among other things, that the 
board of commissioners had no jurisdiction to grant such 
a way, and that no such necessity existed as the constitu- 
tion contemplated. The certiorari was sustained, and the 
judgment below was reversed. Defendants in certiorari 


excepted. 


W. Dessau; Bacon & RvutuerForp. for plaintiffs in 
error. 


L. N. WuittLte; G: W. Gustin, for defendant. 
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BLANDFORD, Justice. 





The question here is as to the power and authority of 
the county board of commissioners of Bibb county to open 
a private way over the lands of one man to go to the brick- 
yard of another man, and for his benefit. 

The constitution of this state provides, “ In cases of ne- 
cessity, private Ways may be granted upon just compensa- 
tion being first paid by the applicant.” Code, §5024. 

By the act of 1873, 220, the county board of commission- 
ers of Bibb county is clothed with exclusive jurisdiction in 
“establishing * * all roads * * in conformity to 
law.” So that, whether this board of commissioners can 
establish this private way over the lands of Harris to the 
brick-yard of Sparks & Solomon for their benefit, will de- 
pend upon whether the same is inconformity tolaw. Code, 
$720, provides, “ The ordinaries have authority to grant 
private ways to individuals to go to and return from their 
farms and places of residence.” Concede that the county 
board of commissioners of Bibb county is invested with the 
power and axthority vested in the ordinaries by this sec- 

- tion, the question is, can the Bibb commissioners exercise 
any greater power or authority than is granted generally 
to the ordinaries of this state? It will be admitted that 
they cannot, and we do not find that, on the subject of 
private ways, the same can be granted to individuals, 
except to go from and return to their farms and residences. 
The application by Sparks & Solomon was for a private 
way over the lands of Harris to go to and return from 
their brick-yard. No power or authority is vested in thc 
ordinaries of this state to grant a private way to individuals 
for such purpose, and the board of commissioners of Bibb 
county has no more power or authority than the ordinaries. 
This is the exercise of the right of eminent domain, and 
before the same can be exercised by ordinaries or commis- 
sioners, it must be clearly conferred by legislativo enact- 

ment, 
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The constitutional provision, that in cases of necessity 
private ways may be granted upon just compensation, did 
not intend to confer upon ordinaries or county commis- 
sioners power to grant private ways, but it intended to 
restrict the legislature in its grants to ordinaries and coun- 
ty commissioners to cases of necessity, and upon just 
compensation. This clause of the constitution conferred 
no power upon the legislature; the right of eminent 
domain resides in the state; the power to exercise this 
right is in the legislature, as representing the sovereignty 
of the state, and was when the constitution was adopted, 
and the constitution merely intended to restrict the exer- 
cise of this right to * cases of nesessity upon just compen- 
sation being first paid.” The circumstances under which 
this right of eminent domain is to be exercised are left 
entirely to the discretion of the legislature where a neces— 
sity exists, and upon just compensation. And it is entirely 
within the discretion of the legislature to grant this power 
to ordinaries, county boards of commissioners, corporations 
and others, upon such terms and under such circumstances 
as the legislature may determine, provided always, that 
a “necessity must exist” for the exercise of this power, 
and‘ upon just compensation.” And as the judgment 
of the court below was in accordance with these views, 
the same is affirmed. 

Judgment affirmed. 


Tuomas vs. Tue STATE OF GEORGIA. 


Although a witness may have testified to a fact which was not true, 
yet if he believed it to be true at the time, he is not guilty of per- 
jury. The intent to testify falsely and the falsity of the testimony 
given must both appear. 

(a.) The charge should have contained this principle; and besides, 
the indictment was insufficient. 


November 27, 1883. 
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Criminal Law. Before Judge Roney. Burke Superior 
Court. November Term, 1882. 


Thomas was indicted for perjury. The indictment 
charged that defendant, in the course of a judicial pro- 
ceeding in the superior court, to-wit: the trial of an issue 
formed on a distress warrant in the case of John D. Mun- 
nerlyn, trustee, vs. Fred Thomas, knowingly, absolutely 
and falsely swore that said Fred Thomas had never signed 
or made his mark to a certain paper (setting out a promise 
to pay certain rent in cotton to John D. Munnerlyn), it 


being a material matter in the case. 
On the trial, defendant was convicted. He moved for 


a new trial, on the following among other grounds: 

(1.) Because of defects in the indictment. [ As to these 
grounds, it appeared that a motion in arrest of judgment 
had been made, overruled and exception taken, and the 
writ of error dismissed; and counsel for the state insisted 
that such points were res adjudicata.] 

(2.) Because the court charged as follows: “ Now you 
will examine the papers, and if you find the distress war- 
rant was based on the contract, it was essential to a re- 
covery, and the genuineness of the contract was, therefore, 
a material point in the issue. If therefore the defendant 
was sworn on a material point or issue, if the defendant 
wilfully, knowingly, absolutely swore he did not sign the 
contract, when he did sign the contract, he is guilty of 
perjury. If he did not so swear, he is not guilty. That 
is the entire law of the case.” 

(3.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

The motion was overruled, and defendant excepted. 


R. O. Lovett; E. L. Bruyson, for plaintiff in error. 


Boykin Wxiaut, solicitor general, by brief, for the state. 
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BLANDFORD, Justice. 


The plaintiff in error was indicted and convicted of the 
crime of perjury, moved the court for a new trial on sev- 
eral grounds, which was refused by the court, this refusal 
was excepted to, and error is assigned thereon. 

The charge of the court in this case is not as full and 
favorable to the plaintiff in error as the law requires, and 
he was entitled to. Under the law, in this case, the court 
should have instructed the jury that if defendant did tes- 
tify to a fact which was not true, yet if he believed it to 
be true at the time, he was not guilty. In cases of this 
kind, the intent to testify falsely and the falsity of the tes- 
timony given must both appear. 

A new trial is awarded in this case more readily, because 
we are satisfied that the indictment is insulflicient to war- 
rant a conviction. 

Judgment reversed. 


Hoiprince vs. CUBBEDGE. 


. Where a ground of a motion for a new trial was that the court refused 
to give certain requests in charge, and the court stated that he 
refused these requests because they had previously been given in 
his charge to the jury, the charge not being in the record, this 
court will not grant a new trial. All that the court is required to 
do is to submit fairly and fully the law as applicable to any theory 
of the case growing out of the testimony. When this is done, he 
may refuse any request coming from any source, and the parties 
must be satisfied. 

. There was no error in refusing to give the sixth request, and charg- 
ing in lieu thereof as the court did. 

. The verdict is supported by the evidence. 

October 16, 1883. 


Charge of Court. Practice in Supreme Court. Prac- 
tice in Superior Court. New Trial. Before Judge Sim- 
mons. Houston Superior Court. April Term, 1883. 


Cubbedge sued Holdridge for services in selling a lot for 
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the iatter, Defendant denied liability, and asserted that 
his connection with the property was only that of an agent, 
which was known to plaintiff, and that the property had 
since been sold by the owner himself without the interven- 
tien of plaintiff. A trial was had first in the county court, 
end a judgment was rendered for the plaintiff. The case 
was carried to the superior court by appeal. 

It is only necessary to state that testimony was intro- 
duced to show that the property was originally placed in 
the hands of the real estate agent for sale at $5,000.00, and 
that ultimately part of it only was sold at $2,500.00. 

The court was requested to charge that, “if Holdridge 
employed plaintiff to sell the entire property for $5,000.00, 
and he sold only a part of it for $2,500.00, he was not en- 
titled to commissions for the part sold.” This was re- 
fused ; and instead the court charged, “I charge that if he 
was emplayed to sell the whole, and he sold only a part, 
and Holdridge ratified such sale, and the deed was made 
under it, then he can recover for the whole part sold.” 

The jury found for the plaintiff. Defendant moved for 
a new trial, which was refused, and he excepted. 


W. L. Grice, by brief, for plaintiff in error. 
Duncan & MILLER, for defendants. 


BLANDFORD, Justice. 


Defendant in error brought his action against plaintiff 
in error upon account, and recovered judgment. Defendant 
moved for a new trial upon several grounds, which was 
overruled by the court, and defendant excepted, and brings 
the case here for review. 

1. The motion for new trial contains five requests to 
charge the jury by defendant, and the court says that he 
refused these requests, because they had previously been 
given in his charge to the jury. The charge of the court 
has not been brought up by the plaintiff in error, so that 
we are to infer that the court is right: that these requests 
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had been given in his charge. The party alleging error 
must show it by therecord. The court was not compelled 
to give a request in charge to the jury, however mani- 
festly correct, if the same had been fully anc fairly given 
before the request was made. All that the court is re- 
quired to do is to submit fairly and fully to the jury the 
law, as applicable to any theory of the case growing out of 
the testimony. When this is done, he may refuse any re- 
quest coming from any source, and the parties must be 
satisfied. 

2. There was no error in refusing to give the sixth re- 
quest, and in lieu thereof charging as he did. 

3. The verdict is supported by the evidence, and the 
new trial should have been refused. 

Judgment affirmed. 


Watt et a/. vs. Woo.Lsriaut, executor, et al. 


Certain complainants obtained a decree against the defendants, by 
which the latter were authorized to raise their mill-dam to a cer- 
tain height, and it was provided that the defendants should clear 
their pond of all timber. They were allowed six months from the 
rendition of the decree so to do, and if they failed to clear the 
pond of timber within that time, it was to be abated as a nuisance. 
After the expiration of the time allowed, complainants filed an 
affidavit with the clerk of the superior court, stating that defen- 
dants had failed to clear their pond; and thereupon the clerk 
issued a process directed to the sheriff, commanding him to pull 
down defendants’ dam and abate the same as anuisance. Tothis 
process defendants filed an affidavit of illegality. The jury found 
in favor of the illegality, and the judge quashed the process: 

Held, that the clerk had no power to issue such process, and what- 
ever errors may have been committed on the trial cf the issue, the 
quashing of the process was right, and a new trial will not be 
granted. 


October 2, 1883 


Nuisance. Process. Equity. Decree. Clerk of Supe- 
rior Court. Before Judge Cuark. Terrell Superior Coutrt- 
May Term, 1883. 


Reported in the decision. 
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L. C. Hoyt, for plaintiffs in error. 


J. G. Parks; J. H. Guerry, for defendant. 


BLANDFORD, Justice. 


The plaintiffs in error obtained a decree against the 
defendants in error, wherevy the defendants were author- 
ized to raise their mill-dam to a certain height, and that 
the defendants shouid clear their pond of all timber; and 
they were to have six months from the rendition of the 
decree so to do; and if they failed to clear the pond in this 
time of the timber, then the same should be abated as a 
nuisance. The plaintiffs, after the expiration of the time 
allowed for the clearing the pond of timber, filed an affi- 
davit with the clerk of the superior court, in which they 
stated that the defendants had failed to clear the pond of 
timber. Thereupon the clerk issued a certain process direct- 
ed to the sheriff, commanding him to pull down defendants’ 
dam and abate the same asa nuisance. To this process. 
defendants filed their affidavit of illegality on several 
grounds, and upon the trial of this illegality the jury found 
the issue in favor of the affiants, the defendants. The plain- 
tiffs made a motion for new trial on several grounds, which 
was refused by the court, and this refusal is assigned for 
error. 

Under the decree rendered in this case, the clerk of the 
superior court had no power to issue the process which he 
did, and the same was null and void. So it would not mat- 
ter what errors of law the court might have committed on 
the trial of the issues formed on the illegality, or whether 
the verdict of the jury was in accordance with or against 
the evidence. They did find in favor of the illegality of the 
process, and the same was quashed by the court. This 
judgment of the court was right. The clerk of the court 
could not execute this decree in this way. The judgment 
of the court below in overruling the motion for new trial 
is affirmed. 

Judgment affirmed. 
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Tue Mayor, Etc., oF SAVANNAH vs. DoNNELLY. 


Where a municipal corporation gave express permission to an indi- 
vidual to open a ditch across a street in the city, in order to con- 
nect the water pipes of a private person with the water works be- 
longing to the city, this was in effect the opening of the ditch by 
the city itself; it was the act of the city, and the latter became 
liable for any damage which might accrue to any person by reason 
of the careless and negligent manner in which the work was done. 
It was the duty of the city to have superintended and overlooked 
the work which it permitted to be done on its streets, and to have 
seen that it was done in such manner that no injury should come 
to passers on the street from defects therein. 


December 21, 1883. 


Municipal Corporations. Damages Negligence. Streets 
and Sidewalks. Before Judge Harpen. City Court of 
Savannah. May Term, 1883. 


Donnelly brought case against the Mayor, etc., of Savan- 


nah to recover damages to himself and his horse, caused 
by falling into an excavation or ditch on one of the streets 
of the city. The evidence showed that plaintiff was riding 
along Bay street, a populous thoroughfare, about seven 
o'clock p. M., when his horse went into a ditch which had 
heen dug nearly across the street for the purpose of con- 
necting a water main with a private building, and had only 
been partially filled up; that this ditch had been dug by 
one Masters, a licensed plumber, under a permission from 
the health officer of the city, which specified that the work 
should be completed between sunrise and sunset on Septem- 
ber 26,1882, and that the earth should be well lined when 
the ditch was closed. The municipal ordinances touching 
the regulations of the water works and water pipes were 
introduced, and also testimony to show that Masters had 
given a bond for the faithful performance of his duty as a 
plumber, and to show the extent of the injury, which it is 
unnecessary to set out in detail. 

The jury found for the plaintiff $1,500.00. Defendants 
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moved for a new trial on the ground, among others, that 
the court refused to charge the request set out in the de- 
cision. The motion was overruled, and defendants ex- 
cepted. 


H. C. Cunnineuaw, for plaintiff in error. 
R. R. Ricwarps, for defendant. 


BLANDFORD, Justice 


Upon the trial of this case, the court was requested by 
counsel for plaintiffs in error, who were defendants in 
the case, to charge the jury, “ The granting of permission 
to Masters, to make repairs or improvements in the 
supply pipe for Dickerson, was lawful and innocent in 
itself, and cast no obligation on the city to superintend 
and look after said work, to see that it was properly done; 


and if said work was in fact carelessly and negligently - 
done, then the city would not be liable for damages, un- 
less notice of the condition of the street was brought 
home to the city, either actually or constructively,” which 
request the court refused to give in charge to the jury, 
and this is the main ground of error assigned here. 

We think the court did right to refuse this request. The 
fact that the city authorized and gave express permission 
to Masters to open a ditch across a street in the city, to 
connect the water pipes of a private person with water 
works belonging to the city, was in effect opening the 
ditch by the city itself. It was the act of the city; and it 
was liable for any damages which might accrue to any 
person by reason of the careless and negligent manner in 
which the work was done. It was the duty of the city to have 
superintended and overlooked the work which it permit- 
ted to be done on its streets, and to have seen to it that 
the work was done in such a manner that no injury should 
come to any one passing along the street from any defect 
in the work. The question of notice, for these reasons, is 
not in this case. 
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The charge of the court, upon the whole, was fair and 
impartial, and contained a full and correct exposition of 
the law of the case; so the judgment of the court below 
is affirmed. 

Judgment affirmed. 


LEE vs. THe STATE OF GEORGIA. 


The evidence in this case is not sufficient to show the guilt of the 
accused beyond a reasonable doubi, and the verdict is contrary to 
law and evidence. 


December 21, 1883. 


New Trial. Criminal Law. Before Judge Apams. Chat- 
ham Superior Court. March Term, 1883. 


Major Lee was indicted for the murder of Elbert Lee. 
The evidence forthe state was, in brief, as follows: On the 
14th of December, 1880, the deceased, J. B. Lee, his cousin, 
and the defendant, a negro boy about sixteen years of age, 
who was in the employment of the deceased, had gone to 
Savannah from Bulloch county for the purpose of selling 
some cotton, and after doing so, were returning home, and 
camped by the roadside about ten miles from Savannah. 
J. B. Lee awoke at a time which he supposed to be about 
day or a little before, but as the moon was shining that 
night, he could not be positive as to the time. He felt 
that he was injured, but at the time could not tell how. 
He saw the defendant standing in about the same position 
near the camp fire in which he had been when the witness 
retired. Lee asked him if he had fed the horses, and upon 


receiving a negative answer, asked him to throw them a 
bundle of fodder, as he (Lee) was “ bad off.” He also saw 
Elbert Lee, and noticed that one of his eyes seemed to be 
hurt. and appeared to have been bleeding, as his clothes 
were also bloody. The deceased started in the direction 
of the railroad, which was near by; and J. B. Lee told the 
defendant to catch him, and not let him go on the rail- 
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road. The defendant started after him, and J. B. Lee 
could recollect no more until some time afterwards, when 
aid arrived and he was carried away. He did not know 
whether the defendant had retired that night or not. There 
was an old cover near the fire when he became conscious, 
as though defendant had dropped it there. He remem- 
bered seeing another party encamped a short distance 
away, variously estimated at from fifteen to thirty yards. 
He stated that he saw them like shadows, and that they 
disappeared from his sight. About eight o’clock in the 
morning, another party passed the scene of the crime, 
and seeing the wagon standing still, the mules roaming 
about, and the defendant squatting near the fire, they 
commented dn these facts, and wondered why matters re- 
mained in such a condition in the morning. When oppo- 
site the camp they stopped, and thereupon the defendant 
came forward and told them that about an hour after the 
two Lees and he had laid down on the night previous, he 
was sleeping, and heard J. B. Lee call to Elbert Lee to help 
him, but did not wake up until some one stepped over 
him; that he then woke up and found that Elbert Lee 
was badly injured ; that he saw a large black negro with a 
bundle in one hand and a crooked stick in the other, who 
went off towards the railroad, got upon it and hallooed; 
that he then heard some one talking in that direction. 
He also said that the injury must have been inflicted with 
Elbert Lee’s axe, as it was bloody, and upon being told 
that it was not then bloody, he said that he had washed 
it off. He also stated that the neighboring camp was 
pitched shortly after this was done; that there was a man) 
a woman and two boys, and that he did not go over to tell 
them about it because he was afraid of the woman. He 
also stated that about daylight a man came by, and he 
asked which way the latter was going, and was told 
“up.” Also that. after Elbert Lee was hurt, he got up 
and went to a certain tree and fell beside it; that he 
(defendant) searched Lee’s pockets, knowing that he had 
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money about him, but found none; that ne found some 
money upon J. B. Lee, and returned t to him after he 
became conscious; that he had seen them count their 
money on the night before; that he washed Elbert Lee’s 
head on the night of the injury. Ihe two Lees were car- 
ried to Savannah by the passing wagons, and Elbert died 
from the effects of his injuries. The physician who ex- 
amined them stated that the injury to Elbert Lee must 
have been done with a blunt instrement, such as a stick; 
and if J. B. Lee had been struck with an axe, it must have 
been with the side of it. The defendant went with the 
wagoners to Savannah and returned with them to Bulloch 
county. Two of them stated that he was quite silent un- 
til the return trip, when he became quite falkative, be- 
coming more quiet again upon reaching home. Two of the 
party who camped.near the Lees were sworn, and testilied 
that they encamped there about twelve o’clock at night, 
and left about daylight the next morning; that when they 
pitched their camp some one was moving about the camp 
of the Lees, whom they took to be a negro boy; that there 
was no passing between the two camps; that during the 
night they heard some one groaning, but supposing that 
it was some one who was sick or who had probably been 
on a spree, they paid no particular attention to it. When 
they arose the next morning, they saw nobody except the 
negro boy standing or walking about the fire. J. B. Lee 
testified that when they lay down that night, the axe was 
lying * right between the wood.” 

The jury found the defendant guilty, and recommended 
him to the extreme mercy of the court. He moved for a 
new trial on various grounds, among them that the verdict 
was contrary to law and evidence. The motion was over- 
ruled, and he excepted. 


R. Fauiieant, for plaintiff in error. 


C. ANDERSON, attorney general; W. G. Cuar.ton, solici- 
tor general, for the state. 
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BLANDFORD, Justice. 


The plaintiff in error was indicted for, and found guilty 
of, murder. He moved for a new trial on many grounds, 
which was refused by the court, and he prosecutes this 
writ of error to review and reverse the judgment refusing 
the new trial prayed for. 

It will be necessary to notice but one of the assignments 
of error in this case, and that is, “the verdict of the jury 
is contrary to the law and evidence in the case.” 

“ Moral and reasonable certainty is all that can be ex- 
pected in legal investigation. In all civil cases, the pre- 
ponderance of testimony is considered sufficient to produce 
mental conviction. In criminal cases, a greater strength 
of mental conviction is held necessary to justify a verdict 
of guilty.” Code, §3749. The testimony should be so 
strong and conclusive as to exclude from the minds of the 
jury every reasonable doubt as to the guilt of the accused. 
Applying these principles to the facts in this case, in the 
first place the weight of the evidence is not sufficient to 
produce a belief that the accused was guilty of the offence 
with which he is charged. This amount of testimony is 
required in a civil case to justify a verdict; but in a crim- 
inal case there must be a greater strength of mental con- 
viction to justify a verdict of guilty. The testimony in 
this case is far from satisfactory. No one can read it and 
be satisfied that the defendant is guilty, much less can he 
be satisfied beyond a reasonable doubt. While we hesitate 
to grant a new trial on this ground, yet our convictions of 
duty, when the evidence in this case is considered, leave 
us no alternative but to set aside this verdict and award a 
new trial. 

Judgment reversed. 
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Bett vs. Mc DuFFie. 


1. While no prescribed form is essential to the validity of a deed to 
land, yet the instrument must be sufficient in itself to show that 
the intention of the parties was to convey the land. 

(a,) An instrument in the following terms was not a deed, but a con- 
tract to convey, in the nature of a bond for title: 

** Received of Captain G. A. Cooper sixty-three dollars in part pay- 
ment of lot fronting on Simpson street, and running back, . . . 

The balance is one hundred and twelve dollars, to be paid, com- 
mencing January 23, ’75, in monthly installments, as may be 
agreed in drinks approximating ten dollars.’’ (This was signed 
in presence of witnesses, one of whom was a justice of the peace. 
Under it the following appeared, also signed): ‘‘ By agreement, 
if Captain Cooper should fail to meet the terms of the agreement, 
the property reverts to Elyea, the maker, or heirs, on returning 
money and legal interest from the date of payments.”’ 

. Where land had been sold, a part of the purchase money paid, a 
bond for titles given, and a note of the purchaser held for the bal- 
ance, the title remaining in the vendor when a judgment against 
him was recovered was subject to levy and sale under the ji. fa. 
issued thereon. 

-) Semble, that the purchaser under the levy would acquire just so 
much interest as the defendant in execution had at the date of the 
judgment. Not decided, because the question is not before the 
court. 


February 2, 188}. 


Deeds. Title. Contracts. Judgments. Liens. Ven- 
dor and Purchaser. Before Judge Hammonp. Fulton 
Superior Court. April Term, 1883. 


A fi. fa. in favor of McDuffie against T. M. Elyea was 
levied on a lot which was claimed by Bell. The claimant 
relied upon the instrument made by Elyea to Cooper, 
which is set out in the decision, and which was dated Oc- 
tober 2, 1874, while the judgment of plaintiff was rendered 
October 9. Payments were made under this instrument 
at various times thereafter, and a deed was made Decem- 
ber 23, 1874. 

The jury found the property subject. Claimant moved 
for a new trial, on the following among other grounds: 
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(1.) Because the court ruled that the paper from Elyea 
to Cooper was not a deed, but a bond for titles. 

(2.) Because the court charged as follows: “That if 
they (the jury) believed from the evidence that all the 
purchase money named in the bond for titles introduced 
in evidence had not been paid to the defendant in the fi. 
fa. at the date of the judgment against him, the jury 
should find the property levied upon subject to the said 
fi. fa.” 

(3.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and claimant excepted. 


CANDLER, THomson & CANDLER, for plaintiff in error. 
Cottier & Cottier, for defendant. 


Hat, Justice. 


This record makes two questions to be determined by 
this court, It is insisted that the judge erred in charging 
the jury that an instrument in these terms—*“ Received of 
Captain G. A. Cooper sixty-three dollars in part payment 
of lot fronting on Simpson street, and running back, etc. 
The balance is one hundred and, twelve dollars, to be paid, 


"7 


commencing January 23, ’75, in. monthly installments, 
as may be agreed in drinks approximating ten dollars,” 
and signed Theo. M. Elyea in presence of witnesses, one of 
whom was a justice of the peace, dated October 27, 1874; 
immediately under it the following appears, also signed 
by said Elyea: “By agreement, if Captain Cooper should 
fail to meet the terms of the agreement, the property re- 
verts to Elyea or heirs, on returning money and legal 
interest from date of payments ”—was not a deed “ under 
which title to the land therein described passed between 
the parties, but in law was only a bond for titles,” and 
that if they believed from the evidence that the land 
named in the bond for titles introduced in evidence had 
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not been paid to the defendant in the fi. fa. at the date of 
the yidgment against him, they should find the property 
levied on subject to the fi. fa. 

The 7. fa. levied on these premises issued upon a judg- 
ment obtained by McDuffie against Elyea, only four days 
after this instrument was executed, which seems to have 
been levied before this paper, or a deed subsequently 
made in pursuance of this contract by Elyea and his wife 
to Cooper, had been put upon record. 

1. While it is true that no prescribed form is essential 
to the validity of a deed to land, yet the instrument must 
be sufficient in itself to show that the intention of the par- 
ties was to convey the land. Code, §2692; 32 Ga., 170. 
Taken as a whole, the very reverse of such an intention is 
apparent from this paper. The title was retained doubt- 
less as a security for the portion of the purchase money 
that remained unpaid. If failure was made in the payment, 
then the contract was to be at an end, and the vendor was 
to return to the vendee such portion of the purchase 
money as he had received, With interest froin the time of 
payments; the title was not to pass until the purchase 
money had been fully paid. The judge of the superior 
court did not err in holding the writing to be an agreement 
to sell, and not a conveyance, as was evidently his meaning 
in instructing the jury that it was not a deed, but a bond 
for titles, which form of expression is only a usual and cus- 
tomary mode of distinguishing a contract to convey froma 
deed, and which would be more easily comprehended by 
the jury than if he had spoken with technical accuracy 
and propriety. 

2. The defendant in this execution had the title to 
and property in this land at the date of the judgment, 
which it bound, and upon which «st was a lien until it was 
satisfied. Code, §3582. This court in Hardee vs. McMi- 
chael, 68 Ga., 678, upon a careful review of its prior 
decisions upon this question, held that where land was 
sold, a part of the purchase money paid, a bond for titles 
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given, and a note of the purchaser held for the balance, 
the title remaining in the vendor was subject to levy and 
sale under a fi. fa. against him. This case also seems to 
determine the extent of the interest the purchaser under 
this levy would acquire, namely, just so much as the de- 
fendant in execution had at the time the judgment was 
rendered. But as there was no issue made or tried as to 
this question in the present case, it may be doubtful if we 
are authorized to pass upon it. 68 Ga., 817. When it is 
presented, if ever, in a proper form, it will be our duty to 
determine it. We will not anticipate that it will be in- 
correctly decided when it arises and is presented for adju- 
dication. The verdict is not only sustained, but required 
by the evidence in this case, and there was no error in re- 
fusing to grant a new trial. 
Judgment affirmed. 


SouLe vs. THE STATE OF GEORGIA. 


By the Code, $4422, two kinds of acts are made criminal ; first, where 
one fraudulently converts to his own use an article entrusted to 
him, and second, where he otherwise disposes of the article, but 
to the injury of the owner and without his consent, and with- 
out paying him the full value or market price of the article upon 
demand. 

(a.) Arailroad ti ket was entrusted to the defendant in Fulton county, 
Georgia, with the right to use a specified portion of the coupons 
thereto attached, with the distinct engagement that upon reaching 
Jacksonville, Florida, his point of destination, he would return the 
ticket with the balance of the coupons, to the party who entrusted 
him therewith. This he failed to do, after repeated demand by 
telegraph and otherwise. He was brought back to Fulton county, 
and before the institution of the prosecution, a demand was made 
upon him for the full value or market price of the ticket and cou- 
pons. To this he failed to respond: 

Hid, that there was sufficient to warrant a verdict of guilty of lar- 
ceny after trust in Fulton county. 


Febriary 2, 1884. 


Criminal Law. Larceny. Before Judge Hammonp. Ful- 


ton Superior Court. April Term, 1883. 
v 71-18 
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Defendant was indicted for larceny after trust. The evi- 
dence showed, in brief, as follows: He desired to go from 
Atlanta, Georgia, to Jacksonville, Florida, and purchased 
from one Shelton a ticket for that purpose. The ticket 
was a round-trip ticket with coupons for passage from 
Chicago to Jacksonville and return. As the coupons were 
not good if detached, defendant was entrusted with the en- 
tire ticket to use the coupons to Jacksonville and return 
the balance. One Kattenhorn went security for defend- 
ant, so that the latter could obtain the ticket, and he was 
the person charged in the indictment to have been de- 
frauded. After reaching Jacksonville, defendant was called 
upon both by telegram and by personal application to re- 
turn the ticket, but failed and refused to do so. He was 
brought back to Atlanta under a requisition from the Gov- 
ernc: of Georgia, was carried before a committing magis- 
trate, 2nd Kattenhorn made demand upon him for the 
tickets or their price, $50.00, but defendant did not com- 


ply with the demand. The ticket contained a limit on its 
use, which expired before the prosecution was begun. 

Defendant, in his statement claimed to have lost the 
ticket. He was convicted, moved for a new trial on the 
grounds set out in the decision, which was overruled, and 
he excepted. 


C. D. Hiri; Frank L. Haratson, for plaintiff in error. 


B. H. H111, solicitor general, by brief, for the state. 
HAL.t, Justice. 


The defendant was indicted, tried and convicted, under 
$4422 of the Code, for the offence of larceny after a trust. 
A motion was made for a new trial, and refused, upon the 
following grounds: 

(1.) That the verdict is contrary to law and evidence. 

2.) Because the court erred in charging that, if the 
defendant did not fraudulently convert the tickets to his 
own use in Fulton county, the jury should look further to 
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the evidence to see whether he disposed of them out of 
said county, without the consent of the owner or bailor, 
and to his injury, and whether he failed or refused to pay 
over to the owner or bailor, on demand, the full value or 
market price of said tickets in said county ; that if they found 
he did dispose of them outside of the county and without 
the consent of the owner or bailor, and to his injury, and 
afterwards, in said county, he failed, on the demand of the 
owner or bailor made in this county, to pay over the full 
value or market price of them, he would be guilty. 
That they would observe that there were two proposi- 
tions: First, did he convert the tickets in this county ? 
Second, did he dispose of them without this county and 
without the consent of the owner or bailor, and on his de- 
mand in this county, fail to pay over to him their full value 
or market price, and if either of these propositions were 
found to be true, it would be their duty to find him guilty. 

(3.) Because the proof showed that at the time of the 
demand made in this county, the article was of no value. 

(4.) Because the railroad ticket and coupons entrusted 
to defendant had no legal value. 

(5.) Because there was no sufficient proof of any con- 
version of the article entrusted by defendant, he having 
in his statement averred that he had lost the same. 

The only one of these grounds confidently relied upon for 
a reversal of this judgment is the second; and we are of 
opinion that the law was stated in that ground as favor- 
ably to the defendant as was allowable under the section 
of the Code above cited and the various decisions of the 
court thereunder. 

There is no doubt that the ticket in question was en- 
trusted to the defendant in Fulton county, with a right 
to use a specified portion of the coupons thereto attached, 
with the distinct engagement when he reached Jackson- 
ville, Fla., his point of destination, he would return the 
ticket, with the balance of the coupons, to the party en- 
trusting him with it, at Atlanta. There is equally as little 
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doubt that he was repeatedly called upon by telegram and 
otherwise to fulfill his engagement, and that he took no 
notice of these several urgent requests. He was seen with 
the ticket in Jacksonville, Florida, and advised to return 
it, which he refused to do. He was brought back to At- 
lanta, and in Fulton county, before the institution of the 
prosecution, a demand was made on him there for the full 
value or market price of the ticket and coupons, with 
which he failed to comply. A charge has been seldom 
more completely sustained by proof than in this instance. 
Every requirement of the law under which he was in- 
dicted has been fully met. It was shown that he was “ en- 
trusted” with this ticket and the coupons for a specified 
purpose ; he fraudulently converted the same to his own 
use without the consent of the person entrusting them to 
him, and to his injury, and without paying to him, on de- 
mand at the place where they were so entrusted, either 
the full value or market price thereof. Code, §4422. In 
the case of McCay vs. The State, 15 Ga., 205, 208, which 
seems to have been well considered, Benning, J., speaking 
of this statute, and applying it to the case then before the 
court, and which in its main features is much like the 
present, said: “These words make twe kinds of acts crim- 
inal: First, that in which the party fraudulently converts 
the article to hisownuse. Second, that in which he other- 
wise disposes of the article, but to the injury of the owner 
and without his consent, and without paying him the full 
value or market price of the article. In the first kind, the 
crime is complete as soon as the party fraudulently con- 
verts the article to his own use. Nothing more need hap- 
pen. It is not necessary that he should also refuse to pay 
the owner the full value or market price of the article. 
In the second class, * * * te make the crime com- 
plete, three other things must also exist—an injury to the 
owner, the non-consent of the owner, a failure to pay 
the owner the full value or market price of the thing dis- 
posed of,” and as we think, upon demand for the same. 
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In Snell vs. The State, 50 Ga., 219, 222, where no demand 
and refusal or failure to account for the full value or mar- 
ket price of the thing converted was alleged, and where 
the prosecution proceeded solely upon the fraudulent con- 
version, this court required that fact to be shown, but 
added, that they would not say that such fraudulent 
conversion could not, in any case, be made out by proof 
of a demand and refusal; that circumstances could be 
conceived of where a demand and refusal might show very 
clearly that the use was originally fraudulent. Were it 
necessary to go so far, we would be inclined to hold that 
circumstances exist in this case which make this demand 
and refusal strongly indicative of an original fraudulent 
intent to wrong and injure, and to abuse the confidence 
of the party reposing this trust in the defendant. The 
article was of value when he should have returned it, ac- 
cording to his undertaking, and when, as it should be 
legally presumed from ail the facts, he fraudulently con- 
verted it, to the owner’s injury and against his consent. 
It is mockery to set forth that it had ceased to be of value 
when the demand was made, and at the place where it 
was made. It was of value when it was converted, and 
the demand was for its value or its market price at that 
time. The limitation put upon its use had expired at the 
‘time of making the demand, and this was well known to 
the prosecutor, who was not required to do a vain and 
nugatory thing, and who attempted nothing of the sort. 

It seems to us that the allegation by the defendant in 
his statement that he had lost this ticket was the merest 
pretext, utterly at variance with other controlling facts, 
which he neither explained nor denied. While the jury 
might trust his statement and act upon it in preference to 
the sworn testimony, it was optional with them to do so; 
they saw proper to give it no weight; and neither we nor 
the judge who presided at the trial have any authority to 
review their action in this respect. 

Judgment affirmed. 
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McAFEE et al. vs. CovineTon et al. 


A judgment rendered in an action for a tort, growing out of the wrong- 
ful coaversion of personal property, is not a contract within the 
meaning of that provision of the Federal constitution which forbids 
a state to pass any law impairing the obligation of a contract; al- 
iter, if the judgment were founded upon a contract. Therefore, a 
judgment based on an action for a tort, though rendered prior to 
1868, could not subject a homestead set apart under the state con- 
stitution then adopted. . 


February 9, 1884. 


Judgments. Contracts. Torts. Constitutional Law. 
Before Judge Hammonp. Cherokee County. At Cham- 
bers. October 24, 1883. 


Covington ef ai, filed their bill against McAfee et al. 
to enjoin the sale of certain property claimed as homestead 
property. Subsequently, by amendment, it was alleged 
that the sheriff had offered the property at public outery, 
that it was bid off by certain purchasers, and the sheriff 
would proceed to put them in possession unless injunction 
issue. The cortrolling facts were as follows: In 1867, a 
judgment in a trover case for a mule was rendered 
against Covington. In 1869 he took a homestead under 
the constitution of 1865, and subsequently went into bank- 
ruptey; but the creditor did not prove the claim. The 
execution founded on this judgment was subsequently 
levied on the homestead, and it was claimed that the home- 
stead was subject, because otherwise the homestead act of 
1868 would impair the obligation of a contract, and be ob- 
noxious to the constitution of the United States. (Art. 1, 
sec. 10, par. 1.) 

The chancellor held that a judgment based on a tort 
was not a contract, and granted the injunction. Defend- 
ants excepted. 


Newman & Atraway; W. A. & G.I. Teastey; G. R. 
Rrowy, for plaintiff, in error. 
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W. T. Worrorp; C. D. Mappox; R. B. Tripp, for de- 
fendants. 





HALL, Justice. 


The question to oe determined here is, whether a judg: 
ment consequent upon an action for a tort, growing out ol 


the wrongful conversion of personal property, is a contract 
within the meaning of art. 1. sec. 10, par. 1, of the consti- 
tution of the United States, which forbids a state to pass 
any law impairing the obligation of a contract. The ex- 
ecution under which the homestead exemption was sold. 
was obtained prior to the adoption of the state constitu- 
tion of 1868. If, therefore, that judgment was the result 
of a suit founded upon a contract, then, according to the 
case of Gunn vs. Barry, 15 Wallace R., 610, the homestead 
set apart to the defendant therein was subject to levy and 
sale, notwithstanding the prohibition contained in the con- 
stitution of 1868, and the injunction prayed in this case 
should not have been ordered; but if it was not rendered 
in a suit upon a contract, as it evidently was not, then the 
propriety of ordering the injunction will depend upon the 
further question, whether such a judgment was of itself 
a contract between the parties thereto. That it is a “debt 
of record” will not be disputed. In order to constitute a 
contract, there musi be an agreement, either express or im- 
plied, between parties, for the doing or not doing of some 
specific thing. Code, §2714. This agreement becomes a 
contract of record when it has been declared and adjudi- 
cated by acourt having jurisdiction, or when it is “entered 
of record, in obedience to, or in carrying out, the judgment 
of acourt.” Code,§2716. It is essential to a contract that 
the parties assent toits terms. J6., §§2720,2727. How can 
this be predicated of a tort to either person or property ? 
In ‘Todd vs. Crumb, 5 McLean, 172, it was distinctly held 
that a judgment was not an agreement, contract or promise 
in writing. So also, in Bidleson vs. Whytel, 3 Burrow’s 
R., 1548. In Garrison vs. City, 21 Wall , 203, it was said 
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by Field, J., who delivered the opinion, “It may be doubted 
whether a judgment founded on an agreement, express or 
implied, is a: on‘ract within the meaning of the constitu- 
iional prohibition. It issometimes called by text writersa 
contract of record, because it establishes a legal obligation 
‘o pay the amount recovered, and, by a fiction of law where 
there is a legal obligation to pay, a promise to pay is im- 
plied. Butit is not perceived how this fiction can convert 
the vesalt of a proceeding not founded on an agreement, 
-xpress or implied, but upon a transaction wanting the 
assent of the parties, into a contract, within the meaning of 
the Federal constitution, which forbids any legislation im- 
pairing its obligation. The purpose of the constitutional 
prohibition was the maintenance of good faith in the stip- 
ulations of parties against any state interference. If 
no assent be given to a transaction, no faith is pledged 
with respect to it, and there would seem in such a case to 
be no room fer the operation of the prohibition.” It seems 
to have been long settled that claims arising from a tort, 
and not from a contract, are not protected from legislative 
interference by this provision of the constitution of the 
United States. Dash vs. VanKleck, 7 Johns. R., 477; 
Amy vs. Smith, 1 Litt. (Ky.) R., 326; Thayer vs. Seavey 
11 Maine, 284. In Robinson vs. Howe, 13 Wis., 341, it is 
distinctly held, that “those rights which the law gives to, 
or obligations which it imposes upon persons in certain re- 
lations, independently of any stipulations which the parties 
themselves have made,” are not within the protection of 
this clause. An uninterrupted and unbroken current of 
authorities has settled that a state may pass laws divesting 
vested rights, not connected with and forming an essential 
part of the obligation of a contract, without infringing the 
constitution of the United States. Among many others, 
we cite Charles River Bridge vs. Warren Bridge Co., 11 
Peters, 420; Watts vs. Mercer, 8 24,, 88; Satterlee ve. 
Matherson, 2 /4., 413. For a full and satisfactorv review 
of the authorities upon the questions ra sed in this exse, 
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we refcr to the exhaustive and able opinion of Fenner, J., 
in the State ea rel. Folsom Bros. vs. the Mayor, etc., of New 
Orleans, 42 La. Ann. R., 709, 714-717, and also to For- 
syth vs. Maurberry, R. M. Chariton’s R., 324. The coun- 
sel for the plaintiffs in error relied with much confidence 
upon an expression used by Ch. J. Warner in his dissent- 
ing opinion, in Fannin vs. Durden, 54 Ga., 482, in which 
it is contended he broadly asserted that a judgment ‘was 
a contract of record, and that an act of the legislature 
which authorized proceedings to reduce its amount was re- 
pugnant to this clause of the constitution of the United 
States, and was a mere nullity; but we apprehend that 
this eminent judge never meant to carry this principle to 
the extent claimed. He was laying down the law appli- 
cable to the case before him, which was a judgment in a 
suit founded on a promissory note made before the com- 
mencement of the late war, for good money loaned to the 
maker of the note. This amount, although in judgment, 
had been reduced to conform to the standard of Confeder- 
ate values, under the 2d section of the so-called “ Relief 
Act” of 1868, and upon a motion to setaside the judgment 
so reducing the amount of the former judgment, and which 
came up for review before this court, the chief justice used 
the language cited. He was not dealing with the power of 
the legislature to modify and prevent the enforcement of 
judgments founded on torts, against homesteads and ex- 
emptions set apart to heads of families for the use and 
support of such families, and we are reluctant to conclude 
that he would have so applied the principle. Indeed, he 
does not seem to have considered how far the legislature 
had the power*to interfere with vested rights, without en- 
croaching upon the provision of the constitution of the 
United States which protects the obligation of contracts 
from such interference. 

On the question here considered we rest our judgment 
in this case, not deeming it either necessary or proper to 
pass upon the other important questions raised by the re- 
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cord, and particularly upon the effect of the homesteader’s 
discharge in bankruptcy, upon the judgment making the 
sale of his homestead; for the purposes of this case, it is 
quite immaterial whether it was extinguished by the dis- 
charge or not. 

Judgment affirmed. 


Poppet. vs. THe STATE OF GEORGIA. 


. In every criminal case, the defendant has the right to make his 
statement, and the jury may give it whatever weight they think it 
entitled to. They may believe it in preference to the sworn tes- 
timony, or may disbelieve it. To charge this principle was not 
error; nor was it error to remind the jury that the statement was 
not made under oath, and that the defendant incurred no penalty 
for not speaking the truth. 

. Continuances on account of the absence of counsel are not favored, 
and a strict showing is required; particularly where other compe- 
tent counsel have been secured, and no injury is shown. 

. A new trial will not be granted on account of new'y discovered 
testimony which is merely cumulative, and where no diligence 
was used to procure it before the trial. 


December 21, 1883. 


Criminal Law. Charge of Court. Continuance. Before 
Judge Apams. Liberty Superior Court. May Term, 1883. 


Poppell was indicted for assault and battery. When 
his case was called, neither of his two counsel were pres- 
ent, and defendant employed a third, who mowed for a con- 
tinuance or postponement until the next day, because of 
his recent employment and want of preparation, and be- 
cause the defendant relied on his original counsel being 
present. This motion was overruled. 

The evidence showed that Walter Baxter, who was a 
school-boy, went to the well to get some water, and unin- 
tentionally spat upon the defendant; that as soon as he did 
so, he said, * Oh! oh! I did not go to do that;” but de- 
fendant started at him, and he ran; that defendant ran 
after him, threw him down and beat him with his fist so 
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that a silver quarter could not be laid on his face without 
touching a bruise; that young Baxter had been whipped 
in school a few days before because one of the boys had 
reported that he had spat in the face of the defendant’s 
little sister, but he denied having done this in his testimony. 

There was some evidence for the defendant to contra- 
dict statements of a ‘witness for the state, as to the testi- 
mony given in at the committing trial ; and one witness for 
the defendant testified that he saw young Baxter about a 
week and a half after the alleged battery, and did not no- 
tice any bruises on him, but did not notice him particularly. 

Defendant, in his statement, said that he was standing at 
the well when Baxter came up as if to get water; that he 
turned round and spat on defendant’s breast so that it 
spattered in his face; that he then ran; that defendant 
did not hear any apology or disclaimer; that he ran after 
Baxter, and just before catching him, the latter fell and 
struck his face on some snags, causing the bruises; that 
defendant merely spanked him; and that Baxter had spat 
in the face of defendant’s little sister a few days before. 

The jury found the defendant guilty. He moved for a 
new trial, on the following among other grounds: 

(1.) Because the court charged as follows : “ The defend- 
ant in every criminal case has the right to make his state- 
ment; the jury may give whatever weight to such state- 
ment they may think it entitled to. You may believe 
it in preference to the sworn testimony in the case, or you 
may disbelieve it. The statement is not made on oath, 
and defendant not being under oath, there is no penalty 
attached to him for not speaking the truth.” [The objec- 
tion was that this tended to cast discredit upon the state- 
ment. | 

(2.) Because one of defendant’s attorneys was provi- 
dentially absent when the case was called. [Only one of 
them was accounted for on the ground of providential 
absence. | 

(3.) Because the court refused to postpone or continue 
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called, the original counsel being absent and defendant 
relying on their presence. [The court certified that both 
the defendant and his counsel had notice when the case 
would be called, and the latter were absent without leave 
or explanation. | 

(4.) Because of newly discovered evidence to show that 
certain witnesses saw Baxter on the Saturday succeeding 
the alleged battery, and he did not then have the marks of 








the case, on motion of counsel employed when it was 
} 
| 
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bruises on his face. 
The motion was overruled, and defendant excepted. 







T. N. Winn; A. 8S. Way, by brief, for plaintiff in error. 






W. G. Cuar.tTon, solicitor general, for the state. 


HALL, Justice. 











1. There was no error in charging the jury that the 
defendant in every criminal case had the right to make his 
statement, and that they could give it whatever weight 
they thought it entitled to; they might believe it in pref- 
erence to the sworn testimony, or might disbelieveit. This 
charge is almost in the very language of the statute. Code, 
§4637. Nor was there any error in reminding the jury that 
this statement was not made under oath, and that the de- 
fendant incurred no penalty for not speaking the truth. 
The statute expressly provides that the statement is not 
to be made under oath. It is optional with the defendant 
to make or to omit it, and he suffers.no detriment by failing 
to make it; he is not compelled to answer questions on 
cross-examination, and may, if he sees proper, decline to 
answer such questions. 74. Surely there can be no wrong 
in calling the attention of the jury to circumstances which 
should impair the force of such testimony or which should 
| enable them to give it the weight to which it is entitled. 
The charge in this instance is free from exception or crit- 
icism, and is just what it should have been. 
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2. There was no error in refusing to postpone the hear- 
ing of this case upon the application of defendant; he 
had two counsel engaged; one of them was in court when 
it was announced that the criminal docket would shortly 
be called ; he was absent when it was called, as it is alleged, 
on account of sickness in his family; why the other was 
not present does not appear; he had furnished himself 
with other eounsel, and all the witnesses he had subpeenaed 
were present. Continuances for this cause are not favored. 
A strict showing is required, particularly where competent 
counsel has been secured, and it is not shown that the de- 
fendant was injured by the absence of his original counsel. 
10 Ga., 85; 16 7b., 526; 38 7b., 505; 18 7b., 383; 45 7b. 
57, 72. 

3. The newly discovered evidence set forth in the mo- 
tion for a new trial was, at most, cumulative, and no dili- 
gence was shown in endeavoring to procure it. 

Judgment affirmed. 


McLarn vs. THE STATE oF GEORGIA. 


. A person who is on the grand jury list of the county is not thereby 
rendered incompetent to act as a traverse juror or talesman on 
the trial of a felony. 

. That the certificate of lists of grand and traverse jurors were not 
signed by the jury commissioners was“not good cause of challenge 
to the poll; especially where the challenge to the array was made 
and withdrawn, and where, after thorough examination by the 
court as to the correctness of the lists, the certificates were com- 
pleted by the signatures of the commissioners. 

. A county school commissioner is not such a county officer as is 
rendered incompetent-by statute to act as a jury commissioner. 

. After a witness has stated the facts connected with a homicide 
failing within nis own Knowledge, he may give his opinion, based 
thereon, as to .Le cause of tne death. This does not involve a 
question of skillor science, or require a resort to expert testimony 
to show the cause of the death. 

. Where a person slain, while in articulo mortis and conscious of his 
condition, made state ents 1s to the cause of his death and the 
person who killed him, such dying declarations are admissible in 
evidence. 











SUPREME COU/:T OF GEORGIA. 


McLain vv. The State. 





6. Where an indictment for murder alleged the killing of W. F. Sex- 
ton, and the witnesses spoke of the deceased as Freeman Sexton, 
the question of identity having been submitted to the jury, who 
found that the deceased, as charged and proved, was the same per- 
son, and there being evidence to support such finding, this court 
will not interfere. 

. The evidence was sufficient to show that the deceased came to his 
death from wounds inflicted by the defendant. 

5. The doctrine of reasonable fears as justification for a homicide 
having been given fully and favorably to the defendent, it was 
unnecessary to repeat it in substance upon request. 

. The verdict is supported by the evidence. 


December 21. 1S83. 


Criminal Law. Jurors. Constitutional Law. Officers. 
Witness. Charge of Ccurt. Before Judge Mersuon, 
Mharlton Superior Court. April Term, 1883. 


David Mclain was indicted for the murder of William 
f. Sexton. The evidence showed, in brief, the following 
facts: McLain’s mether claimed certain improvements on 
land as belonging to her. She had formerly lived there, 
but had moved, and at the time of the homicide Sexton 
was in possession. Mrs. McLain obtained permission from 
one Lang, the agent of the owners of the land, to sell or 
haul off the improvements, and she and her two sons and 
a nephew of about thirteen or fourteen years of age went 
there for that purpose. Some conversation ensued, and 
the parties could not agree; whereupon McLain said he 
would haul the raijs off, and told the others to begin doing 
so. Sexton claimed that the improvements belonged to 
the land. The witnesses on each side testified to profan- 
ity on the part ef the other, and it appears to have been 
mutually indulged in. Sexton turned and started towards 
the house, and defendant fired upon him with a shot gun. 
He went around the house, and then went in and laid 
down, while the defendant ran away. Sexton remainel 
there for about two weeks, and was then carried in a cart 
to another place about three or four miles away, where he 
lived about a week longer, and then died. From the time 
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he was shot until his death, he was continually spitting 
blood; he was propped up so as to sit by the fire some- 
times, but never got up. 

The evidence for the defendant differed from the above 
principally in tending to show that, Sexton had frequently 
made threats to kill defendant, and they had been com- 
municated to the latter; that, on the occasion of the hom- 
icide, he cursed defendant, said that he had long wanted 
to kill him, and now he would kill both him and his 
brother; that he thereupon started towards the house, as 
if to get a weapon, and defendant‘fired upon him. In his 
statement, defendant asserted his fears for his safety. 

In testifying, some of the witnesses spoke of Sexton, the 
deceased, as “ Freeman Sexton” and some as “Mr. Sexton ;” 
none of them called him William F. Sexton, or in terms 
stated that the two were identical. 

The jury found the defendant guilty. He moved fora 


new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi 
dence. 

(2.) Because the court erred in putting jurors on the 
prisoner as tales jurors who were taken from the grand 


jury list. 

(3.) Because the court held that the jury and jury list 
were not rendered bad by the fact. that one of the com- 
missioners was the county school commissioner, and that 
he was 2 competent commissioner. 

(4.) Because the court admitted evidence of the dying 
declarations of the deceased. [The witness who testified 
to them stated that, from the time when he was shot, Sex- 
ton expressed no hope of a recovery ; that the day before he 
died, he said there was no chance for him, that he hated to 
die that way, and asked the witness to take care of his 
family ; that in this conversation he said that defendant 
had shot him and he would die from it—The court held 
that this was a sufficient foundation, and having the jury 
called in from the room to which he had caused them to 
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retire during the preliminary examination, admitted the 
evidence. | 

(5.) Because the court permitted one Wainwright, the 
prosecutor, to give his opinion as to the cause of the death 
of Sexton, the witness not being an expert. [The witness 
testified that he was nearby when the shooting took place, 
and hearing groans and hallooing, ran up and found Sex- 
ton on the bed mortally wounded. He then proceeded to 
describe the nature of the wound, and stated the length of 
time that Sexton lived, his condition, his death, and his 
dying declarations. | 

(6.) Because the jury found contrary to the following 
charge of the court: “ If the jury should find from the evi- 
dence that the state submitted no evidence that the man 
killed was W. F. Sexton, then this would be a failure to 
prove a material allegation in the bill of indictment, and 
the defendant must be acquitted.” 

(7.) Because the court refused the following request: 
“Tt is sufficient if there be actual danger, to the defend- 
ant’s comprehension as a reasonable man: the inquiry is 
not whether the harm apprehended was actually intended 
by the assailant, but was it actual and real to the defend- 
ant as a reasonable man, as compared with danger remote 
or contingent. 

(8.) Because the court refused the following request; 
“That in order to find a person guilty under the law, 
where it is charged that deceased came to his death by a 
wound inflicted by defendant, the jury must not only 
find, beyond a reasonable doubt, that the wound was in- 
flicted by defendant, but that that wound was the prox- 
imate cause of the death, and not the remote cause of the 
death ;” and further erred by striking from said charge 
the words “ proximate,” “and not remote cause of the 
death,” so as to leave said charge, “ but that that wound 
was the cause of his death ;” which alteration was made 
without the consent of the defendant, and without his 
knowledge, until said charge had been given. 

The motion was overruled, and defendant excepted. 
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Harris & Smitu; S. W. Baker, for plaintiff in error. 


C. ANDERSON, attorney general; G. B. Masry, solicitor 
general; S. R. Arxrnson, for the state. 


Hat, Justice. 


The first question to be considered is, whether the court 
erred in overruling the prisoner’s challenge to the jurors, 
as they were severally put upon him, upon the ground of 
challenge assumed and insisted upon. 

(1.) That several of said jurors belonged to the panel 
of grand jurors, and were incompetent to serve as tales 
jurors upon the trial of this issue. 

(2.) That when the jury box was revised and the list of 
jurors was made out, the commissioners neglected to cer- 
tify and sign said list. 

(3.) That one of the jury commissioners was incompe- 
tent to act as such, he being then a county officer, to-wit: 
a county school commissioner. 

1. The first of these grounds was abandoned on the hear- 
ing in this court, and very properly so, as it has been re- 
peatedly decided that a person who is on the list of the 
grand jury is competent to act as a traverse juror on the 
trial of afelony. 4 Ga.,136; 20 /b., 60. The constitu- 
tion provides expressly that grand jurors shall be compe- 
tent to serve as traverse jurors. Code, §5175. A grand 
juror, belonging to the panel which found the indictment, 
would doubtless be incompetent, for the reason that he 
had formed and expressed an opinion from having heard 
the evidence under oath. 

2. That the certificate of lists of grand and traverse 
jurors were not signed by the jury commissioners might 
be a good ground to challenge the array, we shall not stop 
to consider; but we think it 1s not good cause of challenge 
to the poll, especially as in the present case the challenge 
to the array was made and withdrawn, and inasmuch as 


the certificate was completed by the signatures of the com- 
v 71-19 
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missioners, each and all, after a thorough and searching 
investigation by the court as to the correctness of the lists, 
before the panel was put upon the prisoner. 

3. The fact that a person is a county school commis- 
sioner does not disqualify him from acting as a jury com- 
missioner, he is not such a county officer as is rendered 
incompetent by the statute to act on the jury commission. 
By art. xi., $ii., par. i., of the constitution, Code, §5227, 
county officers are described as those who shall be elected 
by the qualified voters of their respective counties or dis- 
tricts, and who shall hold their offices for two years. 

Members of the board of education (county school com- 
missioners) are chosen by the grand jury; and after the 
first selection, their term of office extends to four years. 
Code, §1254. From the first of January, 1880, the board 
of jury commissioners was required to be composed of six 
discreet persons, who were not county officers, and who 
were to hold their appointments for six years, ete. Code, 


§3910, (a). The term county officers in this act was evi- 
dently used in the sense attached to it in the constitution, 
and in that sense it does not include a school commis- 


sioner. 

. 4. There was no question of skill and science in this 
case, and consequently no necessity to resort to the testi- 
mony of experts; the witness was not called upon for an 
opinion upon facts proved by other witnesses. Code, §3868. 
He gave his opinion upon the facts sworn to by himself 
as to the cause of the death of the party alleged to have 
been killed, and he was competent to do this. Code, §3867. 
62 Ga., 65, covers this case. 

5. The dying declarations of the party slain were prop- 
erly admitted; he was in articulo mortis when they were 
made, was conscious of his condition ; the declarations re- 
lated solely to the cause of his death, and the person who 
killed him. Code, §3781. The foundation for their ad- 
mission was laid in the absence of the jury, who had 
been ordered out of court during this preliminary exam- 
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ination. ‘They contained no objectionable matter, such as 
hearsay, etc., and no improper use appears to have been 
made of them. Mitchell vs. The State, decided at this 
term, in which the authorities upon the subject are col- 
lated and reviewed. 

6. The indictment alleged the killing of W. F. Sexton 
by the defendant. Most of the witnesses spoke of 
deceased as Freeman Sexton. The question of the iden- 
tity of Freeman and W. F. Sexton was submitted to the 
jury, and they found that they were one and the same 
person; the testimony not only sustained, but required 
this conclusion. There was no error as to this question. 
11 Ga., 615; 68 Jb., 833. 

7. There was an abundance of evidence to show that the 
deceased came to his death from the wounds inflicted by 
the prisoner; indeed, no other cause of death could be in- 
ferred from it. 

8. The objections urged to the charge of the court as to 
the sufficiency of the circumstances to excite the fears of 
a reasonable man, and as to the defendant’s acting under 
the influence of those fears and not in a spirit of revenge, 
and as to his refusal to charge as requested upon this sub- 
ject, are not well taken. The court gave in charge 
Code, §4330, as to justifiable homicide, and in connection 
therewith the succeeding §4331, as to reasonable fears, 
and instructed the jury that the question was not whether 
these fears were, in fact, well grounded, but whether the 
defendant acted under such circumstances as would induce 
the fears of a reasonable person; and at the request of de- 
fendant’s counsel, that if a person kill another under the 
fears of a reasonable man that the deceased was mani- 
festly endeavoring to commit a personal injury upon him 
amounting to a felony, then the killing was justifiable, 
and the defendant could not be convicted. He further 
charged upon this subject, as requested, that to justify the 
homicide, it is sufficient if the danger be apparent, though 
unreal—that is, if the appearance of danger was such as to 
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arouse the fears of a reasonable man, and he acted under 
the influence of those fears. The circumstances from 
which the conclusion might be drawn that the defendant 
acted under the fears of a reasonable man had, at his re- 
quest, been previously pointed out to the jury, and, we 
think, in a manner too favorable to him, inasmuch as the 
request omitted to mention all such facts in evidence as 
qualified or detracted from the weight of such circum- 
stances, and no allusion was made to them by the judge 
in giving the request. After this, we cannot see the neces- 
sity of charging, as requested, “that it is sufficient if there 
be actual danger, to the defendant’s comprehension, as a 
reasonable man. The inquiry is not whether the harm 
apprehended was actually intended by the assailant, but 
was it actual and real to the defendant, as a reasonable 
man, as compared with danger remote or contingent.” 
The substance of this request, in a less abstract but more 
intelligible form, had been several times repeated to the 
jury, and we cannot understand the necessity for another 
repetition of it, or what possible injury could have resulted 
to the defendant from refusing a thing that had been several 
times pressed upon the jury in a manner that would en- 
able them to comprehend it more easily and clearly. It 
might have confused instead of aiding them, and prevented 
their arriving at a proper conclusion. 

9. The ground that the verdict was contrary to law and 
evidence was scarcely alluded to on the argument before 
this court ; and had it been, we regret to say that it would 
not have changed the result. The verdict is fully sustained 
by the evidence, and as there is no error in the case of 
which the defendant can complain, it must stand. 

Judgment affirmed. 
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. Where a mortgage was given on “‘all that certain stock of goods 
consisting of dry goods, groceries, boots, shoes, hats, caps, hard- 
ware, notions, and all such other articles as are usually kept ina 
first class country store, and all fixtures and utensils in said store 
belonging to the mortgagor,’’ such mortgage covered an iron safe, 
show-cases, platform scales, a truck, the copying-press, chandel- 
iers, and a cheese case, in such store, and those articles were prop- 
erly sold under the fi. fa. 

.) The distinction between permanent and movabie fixtures dis- 
cussed. 

. Amortgage provided that, in case of foreclosure or suit on the notes, 
the mortgagor would pay all attorney’s fees and commissions, not 
less than ten per cent on the amount for which such foreclosure 
might be had, and all costs and expenses incurred, and that such 
fees and expenses should be considered as part of the debt for 
which the mortgage was given, and be as amply secured thereby 
as the debt thereinbefore set forth : 

Held, that by the terms of this contract, the fees were as much a part 
of the debt secured as were the notes themselves. 

(a.) The court was right in awarding ten percent to the plaintiff’s 
attorney as fees in the foreclosure. 

(b.) The case in 49 Ga, 604, differs from this. The contract there 
was for a factor’s lien, which was expressly confined by statute 
to provisions and commercial manure. 

. Where no objection was made at the hearing to the allowance of 

certain attorney’s fees, but it was acquiesced in, the point cannot 
be for the first time raised by assignment of error in the bill of 
exceptions. 
-) Where a rule was brought against a sheriff, not to enforce the 
performance of an official duty which he had omitted, he not being 
in default, but as a stakeholder, the sole purpose being to settle 
the claim of the ec ntending parties to priority of payment out of 
the fund in his hands which he was required to hold up until this 
question could be settled by the judgment of the court, he is in the 
condition of a party who is required to file a bill of interpleader, 
or a trustee qvoad hoe who is entitled to counsel; and semble that 
the sheriff in this case was entitled to counsel, at the expense of 
the parties litigant. 

. The practice of correcting bills of exceptions in important partic- 
ulars, by notes appended to the writ of error, is directly in the face 
of the law providing how omissions shall be supplied and incorrect 
statements in bills of exceptions rectified. Such corrections should 
appear in the bill of exceptions, and nowhere else; if they appear 
elsewhere, they will not be noticed by this court, and will be treated 
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as no part of the bill of exceptions. In all cases hereafter certified, 
this court will hold parties to a strict compliance with the require- 
ments of the Code in this respect. 


September 18, 1883. 


Mortgage. Contracts. Attorney and Client. Prac- 
tice in Supreme Court. Sheriff. Before Judge HanseE xi. 
Brooks Superior Court. May Term, 1883. 


Walter brought a rule against the sheriff to distribute a 
fund in his hands. The sheriff answered that there were 
various claimants of the fund, and these were set out in 
the answer; he stated the costs incurred, and prayed that 
the various contestants be made parties and their rights 
determined, anil that he shouid be discharged “ with his 
costs and expenses.” Several levies had been made on 
the property before sale, but by agreement the property 
was sold, and the fund brought into court for distribution. 
The amounts brought by the different articles were set out 
in detail. 

The only two claims necessary to state were those of 
Walter and McCall. Walter had a mortgage dated Octo- 
ber 6, 1882, covering 

‘*All that certain stock of goods consisting of dry goods, groceries, 
boots, shoes, hats, caps, hardware, notions, and all such other arti- 
cles as are usually kept in a first class country store, in the brick 
store-house of W. C. McCall, in Quitman, of said county of Brooks, 
and state of Georgia, and all fixtures and utensils in said store be- 


longing to the said Davidson; and also all the notes, accounts, de- 
mands, books of account, etc., of the said Georg: W. Davidson.”’ 


The mortgage contained the following covenant: 


‘In the event of the foreclosure of this mortgage for said debt, or 
any part thereof, or suit upon said notes, oreither of them, he (the 
mortgagor) will pay all attorney’s fees and commissions, not less 
than ten per cent on the amount for which said foreclosure may be 
had, and all costs and expenses incurred by reason of such foreclos- 
ure or suit; and that such fees and expenses shall be considered as a 
part of the debt for which this mortgage is given, and be as amply 
secured thereby as the debt hereinbefore set forth.” 


This was foreclosed and levied January 12, 1883. Sub- 
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sequently McCall sued out a distress warrant, and it also 
was levied. 

The court decided that the fund should be distributed 
as follows: 

(1.) Costs and expenses should be paid, and $20.00 
should be paid to the sheriff's attorney as a fee. 

(2.) The mortgage should be paid, and the balance (if 
any) be paid to the holder of the distress warrant. 

McCall excepted. For the other facts, see the decision. 


D. L. Gautpen; W. ©. McCatt, by brief, for plaintiff 
in error. 


S. T. Kinesperry, for defendant. 
Hat, Justice. 


The mortgage from Davidson to Walter conveys to the 
latter, as security for his claim, “all that certain stock of 
goods, consisting of dry-goods, groceries, boots, shoes, hats, 
caps, hardware, notions, and all such other articles as are 
usually kept in a first-class country store, and all fixtures 
and utensils in said store belonging to the mortgagor.” 
When the mortgage was foreclosed and the property mort- 
gaged was brought to sale under a fi. fa. upon the judg- 
ment of foreclosure, among other things thus sold were an 
iron safe, the show-cases, platform scales, the trucks, copy- 
ing press, chandeliers, and a cheese case, which were in 
use in the store at the execution of the mortgage. 

1. In a contest between creditors for the fund, the 
court held that these last-named articles were covered by 
the mortgage, and were properly sold under the ji. fa., 
and on this decision error is assigned. Machinery not ac- 
tually attached to the realty, and movable at pleasure, is 
not, in the strict sense of that term, a fixture. Code, §2219. 
Anything detached from the realty becomes personalty 
instantly on being so detached, and may be the subject 
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matter of larceny, even by the person sodetachingit. Z0., 
$2220. A tenant cannot remove permanent fixtures. /6., 
$2281. The distinction between pcrmanent and movable 
fixtures is here recognized, and this is no departure from, 
or change in, the common law. Thus, chattels real are 
considered as personal property in every respect, if not so 
annexed and necessarily attached to the freehold as to go 
along with it in the same path of alienation. ‘In order 
to make a thing part of the realty by merely annexing, it 
is necessary that both the thing and the soil to which it is 
attached should belong to the same owner.” Herman on 
Chattel Mort., $9. “Movable fixtures are so completely 
considered the personal property of the tenant that, when 
not exempt, they may be stripped from the house and sold 
on process against him as goods and chattels. Among 
other instances given of such movable fixtures, are a bark- 
mill, a cider-mill and press, a post wind-mill, coffee-mills, 
gas fixtures, chandeliers, side brackets, iron safes, cup- 
boards, shelves, and quite a number of other like articles, 
are covered by the description of utensils of the trade, and 
a portion by fixtures and utensils.’” /b., §10. The mort- 
gagor in this case was occupying rented premises, and in 
this house the goods mortgaged were located, and were so 
described. Personalty, by our Code, $2237, includes “ all 
such property as is movable in its nature; in fact, every- 
thing having a value inherent in itself, or the representa- 
tive of value, and not included in the definition of realty.” 
If these positions are sound, it follows that the decision of 
the court below on this question was correct. 

2. The mortgagor covehanted in and by his deed with 
the mortgagee that, in the event of the foreclosure of the 
mortgage for the debt it was given to secure, or any part 
thereof. or of suit upon the notes, or either of them, em- 
braced therein, he would pay all attorneys’ fees and com- 
missions, not less than ten per cent on the amount for 
which such foreclosure might be had, and all costs and 
expenses incurred by reason of such foreclosure or suit, 
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and that such fees, costs and expenses should be considered 
as part of the debt for which the mortgage was given, and 
be as amply secured thereby as the debt thereinbefore set 
forth. Under this covenant. the judge awarded the plain- 
tiffs attorney, as fees on the foreclosure, out of the money 
brought into court by sale under the mortgage fi. fa., ten 
per cent on the amount of the notes the mortgage was 
made to secure; and this allowance is also assigned as error. 
The foreclosure of the mortgage was for the principal and 
interest of the notes, togethe: witb the sum of one hundred 
and sixty-five dollars and thirty-nine cents for attorney’s 
fees due oa the foreclosure of the same. By the terms of 
this contract, the fees were as much a part of the debt 
secured as were the notes themselves, so that the judg- 
ment of foreclosure and the execution issuing thereon was 
only for “the amount of principal and interest due on the 
mortgage,” and was in strict accordance with the law nre- 
scribing how foreclosures on mortgages of personalty 
should be made. Code, §3971. Lodgeravs. Bullard, 49 
Ga., 64, relied upon by counsel for plaintiff in error, is 
not applicable to this case, because it formed a part of the 
contract for a factor’s lien, which, by the terms of the 
statute authorizing it, was confined to “provisions and 
commercial manures.” The law applicable to the present 
case contains no such restriction. 

3. It is next objected that the allowance of twenty dol- 
lars as fees to the counsel of the sheriff was unauthorized. 
This allowance does not seem to have been objected to at 
the hearing, but to have been acquiesced in, there is there- 
fore no foundation for the error alleged in the bili of ex- 
ceptions upon the question. Besides, the only party to 
the rule whose interest was affected, the plaintiff in the 
mortgage fi. fe., makes no complaint. After paying court 
cost, discharging the lien of his attorney, and the expenses 
of the sale, there was not enough left to satisfy his claim, 
which, by the judgment upon the rule against the sheriff, 
was to be first paid. But apart from these considerations, — 
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we are inclined to the opinion that the sheriff, under the 
circumstances of this case, was entitled to counsel at the 
expense of the parties litigant. The rule was not brought 
to enforce the performance of an official duty which he 
had omitted; he was not in default, was merely a stake- 
hoider; the sole purpose of the proceeding was to settle 
the claims of the contending parties to priority of pay- 
ment out of the fund in his hands, which he was required 
to hold up until this question could be settled by the judg- 
ment of the court. He is in the condition of a party who 
is required to file a bill, calling on contesting claimants to 
interplead; he is a trustee guoad hoc, and, like other trus- 
tees is entitled to counsel. Code, §2543 and cases there 
cited. Of course he must act in the utmost good faith, to 
entitle him to this assistance. 

4. We notice in this, as in very many cases that come 
before this court that the bill of exceptions is corrected 
in important particulars by notes appended to the writ of 
error. This practice is directly in the face of the law 
providing how omissions shall be supplied and incorrect 
statements in bills of exceptions shall be rectified. Code, 
§4257. Such corrections should appear in the bill of ex- 
ceptions andnowhereelse. Ifthey appear elsewhere, they 
will not be noticed by this court. and will be treated as no 
part of the bill o. exceptions. The practice may lead to 
unauthorized tampering witb the record by others; it is 
loose, to say the least of it, and may, as we have intimated, 
be unsafe. It is true that in Wing vs. Tompkins, 60 Ga., 
447, Warner. ©. J.. delivering the opinion of the court, said : 
“ The judge may sign and certify a bill of exceptions with 
an explanatory note thereto, but he is not compelled to do 
so when it does not state the truth and the whole truth as 
to allthe material facts which occurred on the trial of the 
case.” But he adds: “The better practice is to require 
that the bill of exceptions should state all the material 
facts correctly before the judge certifies to the truth of the 
same, and then there will be no necessity for any explan- 
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ation.” See, to similar effect, Clayton & Webb vs. May, 
68 Ga., 27; 59 1b., 235; 67 Jb., 764, 769. 

We insist upon this better practice ; and in all cases here- 
after certified, shall hold parties to a strict compliance with 
the requirements of the Code in this respect. 


Judgment affirmed. 


InMAN, administrator, vs. MILLER, Jr. 


. Where the ground of an affidavit of illegality was that the execution 
was issued in 1870, and no entries had been made thereon within 
seven years, there was nothing that could not be determined on 
the face of the execution returned with the affidavit, and the 
ground of illegality was not defective, because it stated that the 
affiant was ‘‘advised and believed’’ that the execution was pro- 
ceeding illegally. 

. Where an affidavit of illegality stated that the fi. fa. was issued 
more than seven years before the date of the levy, and that there 
had been no entry thereon for more than seven years, it was suffi- 
cient. If there was anything dehors the record to relieve the exe- 
cution from the operation of the statute, it should be shown on the 
trial of the issue formed upon the affidavit. 

While new and distinct grounds cannot be added to an affidavit of 
illegality, unless the defendant will swear that he did not know of 
such grounds when the original affidavit was filed, amendments of 
a different character, which only alter grounds already filed, may 
be made without such statement. 

(a.) Questions not made in the court below will not be decided by 
this court. 


December 4, 1883. 


Practice in Superior Court. Amendment. TIllegality. 
Before Judge Roney. Burke Superior Court. May Term, 
1883. 


Reported in the decision. 


SaLtem Duvcuer, for plaintiff in error. 
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J.S. Hook; Hook & Mon7gomeny; .H. E. W. Patmer, 
for defendant. 


Hatz, Justice. 


This execution having been levied on the property of 
defendants, they, by agent, filed an affidavit of illegality 
thereto. In his affidavit, the agent stated that he was “ ad- 
vised and believed” that the same was proceeding ille- 
gally: 

First. “ Because no definite interest is levied on, and no 
definite property could be sold under the levy.” 

Second. * Because the execution issued in November, 
1870, and there are no entries thereon since September 3, 
1872, and the same is therefore barred by the statute of 
limitations applicable to such cases, and the judgment 
from which it issued has become dormant.” 

On the hearing, the first ground of the affidavit was with- 
drawn, and plaintiffs moved to dismiss as to the second 
ground: Ist. Because affiant does not therein swear posi- 
tively that any cause exists why said execution is proceed- 
ing ilegaily, but simply makes oath as to what he has 
been advised and believes.as to said fi. fa.; and 2d. Be- 
cause the affidavit, even if positive as to the matters afore- 
said, sets forth no cause of illegality known to the laws of 
he state. 

This last ground was sustained by the court, and the 
affidavit was ordered to be dismissed unless the defendant 
would amend the same. Plaintiff objected to this leave 
toamend. Thereupon defendant’s agent filed an amend- 
ment as follows: “James S. Hook, as agent as aforesaid, 
leave of the court being first had for that purpose, by way 
of amendment to the second ground of illegality, in order 
to make the same more full and certain, swears that said 
execution was issued, as stated in the second ground, in 
November, 1870, and that there is no entry on the same of 
any description by an officer authorized to execute and re- 
turn said execution, made within seven years immediately 
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preceding the 17th day of March, 1881, at which said 
last named date the levy was made, which this affidavit 
of illegality was intended to meet, nor was any levy in 
fact made by such officer within said seven years.” The 
amendment being allowed, plaintiffs then moved to dis- 
miss the same, because it sets forth no new or independ- 
ent grounds not contained in the original affidavit, and be- 
cause affiant does not swear that the grounds thereof were 
unknown to him when the original affidavit was filed; at 
the same time they moved to dismiss the affidavit, as 
amended, upon the grounds taken in the motion to dis- 
miss the affidavit as it stood before the amendment was 
made. 

Both of these motions were overruled by the court, and 
the plaintiffs excepted, and brought the case to this court 
by writ of error. 

1. There is nothing in the objection as to the form of 
the affidavit. After the first ground was abandoned, there 
was nothing in it that did not appear upon the face of the 
execution, which was a part of the proceeding in the case ; 
in fact, it had to be returned to the court with the affidavit 
of illegality. Code, §3666 ;62 Ga.,288; 19 Zb., 161; 65 Zd., 
256 ; 66 Zb., 682. However sincerely affiant may have be- 
lieved that the execution was proceeding illegally, he could 
not have sworn positively to that fact ; that was the issue to 
be tried, and the court trying it was the proper tribunal to 
determine that question. There is nothing unusual in the 
form adopted ; it is the customary and proper form. 

2. We think there was error in requiring the amendment 
to be made to the original affidavit. It was, when taken 
in connection with the execution, sufficiently full and ex- 
plicit to make the real issue presented, viz., that the judg- 
ment was dormant when the las levy was made. There 
had been no previous entry within the statutory period 
(Code, §2914); and if there was anything dehors the record 
to relieve it from the operation of the statute, that should 
have been shown on the trial of the issue formed upon 
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the affidavit. This did not appear from the proceedings 
in the case. 

3. But it is insisted that the amendment, as made, was 
not allowable under the law, and that the defendants, by 
submitting to the direction of the court, and failing to ex- 
cept, waived the error to the judgment; that the right of 
amendment was limited to matter discovered since the 
making of the original affidavit, ete. Code, §3501. This 
section provides for amendments of the affidavit, upon 
motion and leave of the court, by “the insertion of new 
and distinct grounds, if the defendant will swear that he 
did not know of such grounds when the original affidavit 
was filed.” The provision covers only a single case; it 
does not preclude amendments of a different character. 8 
Ga., 317 319; 63 Zb., 405, 408, 409. 

We have been asked to determine whether a motion to 
dismiss the levy might not have been sustained, upon the 
facts appearing upon the face of the proceedings, although 
the affidavit of illegality was defective and did not fairly 
and fully present the point, but inasmuch as the lower 
court did not decide it, we must also decline to do so, as 
there is nothing in its decision for us to review. 

We can only pass upon such exceptions to its judgment 
as are plainly specified and cannot presume in advance 
that it will not properly determine them, when they shall 
be presented for adjudication. 

Judgment affirmed. 


GRAHAM vs. THE DAHLONEGA GoLp Minrnc Company et al. 


1. Where certain litigation between defendants in a bill in equity is 
only incidentally referred to in the stating part of the biil, and is 
not at all material to any question raised by the pleadings, a fail- 
ure to attach such proceedings as exhibits is no ground for de- 
murrer. 

(a.) Besides, the pleadings in this case are shown to be voluminous, 
and the right to refer to them is asked, as they are i: the court 
where this bill is pending, if it should be deemed necessary. 
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2. If a continued and permanent diversion of the waters of a stream 
running through complainant’s land has been made by means of 
ditch opened by the defendants, depriving him of its use for agri- 
cultural and mining purposes, there being valuable gold mines on 
the premises, which he is unable to work or otherwise utilize for 
the want of the water thus diverted, and if defendants are insol- 
vent or rapidly becoming so, equity will interpose and grant relief 
by injunction. 

(a.) Each day that this diversion continues is a fresh trespass, and 
gives an action for nominal damages, if nothing more; and equity 
will interpose for the avoidance of circuity and multiplicity of suits. 
It will also grant relief, if the trespass be destructive of the very 
nature and substance of the estate. 

8. Objection to a bill as multifarious is not favored by courts of equity, 
it being the interest of the parties as well as the interest of the 
public that all matters in controversy between them should be 
settled by one suit, when it can be done with safety and without 
practical inconvenience. 

(a.) A bill to enjoin trespassers and to establish and quiet the right 
to the use of a stream appropriated by others, is not multifarious 
or onjectionable for misjoinder because it is brought against all who 
have participated in the wrong or procured it to be done. 

(b.) The policy of the legislature on this subject considered. 


September 18, 1883. 


Practice in Superior Court. Injunction. Trespass. 
Water-courses. Damages. Parties. Before Judge Estes. 
Lumpkin Superior Court. April Term, 1883. 


Graham filed his bill against the Dahlonega Gold Min- 
ing Company and the Etowah and Battle Branch Gold 
Mining Company, alleging, in brief, as follows: 

Complainant is the owner of certain lots in Lumpkin 
county of the value of $10,000.00, principally valuable 
for mining and mineral purposes, but also valuable for 
farming purposes. Through these .ands, from time imme- 
morial, have flowed two branches or creeks in their natural 
channels, and the water and water-power thereof are 
essential to the proper use and enjoyment of the lands for 
mining or agricultural purposes. On January 1, 1879, 
defendants, or one of them, through their officers and 
agents, with force and arms unlawfully entered on com- 
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plainant’s land and cut, dug and erected a water-ditch, 
flumes and trestles on adjoining lands, so as to carry the 
water from these creeks by a different channel, and deprive 
him of its use, rendering his land almost wholly valueless 
Both of defendants are claiming title to the water-ditch 
by which the water is thus conveyed away; and they are 
engaged in litigation as to the same in the superior court 
of Lumpkin county and the Supreme Court of the state. 
The record in the case is voluminous, and leave of refer- 
ence is asked without attachiug it. Complainant does not. 
know which is the owner, but both have concluded to com- 
mit this trespass on him for their mutual bencfit. The 
damage is already great, and if continued will be irrepar- 
able. The remedy at law is inadequate, because the de- 
fendants are foreign corporations, have little visible prop- 
erty in the state, are engaged in expensive and exhaustive 
litigation, and are now insolvent, or will soon be so. One 
of defendants has already recovered a judgment against 
the other for $7,000.00 which would be senior to a judg- 
ment for complainant for Jamages. Such a judgment 
would be unproductive. The prayers were for the recovery 
of damages already done, for the restoration of the water 
diverted, and for injunction to restrain interference there- 
with. 

Defendants demurred to the bill on the grounds stated 
in the decision. The demurrer was sustained, and com- 
plainant excepted. 


Wicr Boyp, for plaintiff in error. 
H. H. Perry; W. P. Price, tor defendants. 


Hatt, Justice. 


This was a bill to restrain a trespass, which consisted in 
the continued and permanent diversion of a stream run- 
ning through complainant’s land through a ditch opened 
by the defendants. The bill set forth that the damage 
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occasioned by this diversion of the water was irreparable, 
in that it deprived him of its use for agricu!tural, domes: 
tic and mining purposes, there being valuable gold mines 
on the premises which he was unable to work or otherwise 
utilize for the want of this water thus diverted, used, and 
appropriated by the defendants. The insolvency of de- 
fendants was substantially, though not very distinctly 
charged. There was a prayer for the restoration of the 
water to its natural channel, and for a perpetual injunc- 
tion, as also for the usual and necessary relief. 

A demurrer was filed to this bill in the lower court, and 
sustained upon the grounds following : 

(1.) Because it did not show any cause of action against 
defendants, or any title to relief. 

(2.) For want of equity. 

(3.) Because complainant had an adequate remedy at 
law. 

(4.) Because the bill was multifarious in joining the | 
defendants, between whom no combination or concert of 
action was charged. 

(5.) Because complainant has referred in the bill to 
various cuits in equity and decrees, and has failed to attach 
exhibits of the same to his bill. Error is assigned to the 
decree dismissing this bill. 

1. There is nothing in the last ground of the demurrer. 
The litigation between the defendants about the ditch con- 
veying the water of this and other streams is only inci- 
dentally referred to in the stating part of the complainant’s 
bills, and is not at all material to any question raised by 
the pleadings ;'indeed it strikes us as impertinent to the 
issues sought to be made thereby. Besides these pleadings 
are shown to be voluminous, and the right to refer them is 
asked, as they are in the court where this bill is pending, 
if it should be deemed necessary. 

2. There is manifest equity in this bill, and while there 
is a remedy at common law, the remedy is not adequate 
to meet the exigencies of the case made here. The com- 
v /1-20 
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plaint is not against a mere fugitive or temporary trespass. 
The damages would seem to be irreparable, in that the 
complainant is deprived of the full use and enjoyment of 
his premises for want of the water diverted; he requires 
it for domestic use, and agricultural purposes, and without 
it is unable to ascertain and develop the mineral resources 
of his land; besides, it sufficiently appears from the state- 
ments in the bill, that if the defendants are not already 
insolvent, they are rapidly approaching it by being engaged 
in exhausting and expensive litigation. Each day that 
this diversion continues is a fresh trespass, and gives an 
action for nominal damages, if not something more, and 
the court may well interpose for the avoidance of circuity 
and multiplicity of suits. Code, $3219, and cases cited 
under this section. If the trespass be destructive of the 
very nature and substance of the estate, equity will grant 
relief. 12 Ga., 464; 30 Jb.,47; Zb.,300. As to the in- 
terposition of equity to quiet litigation and prevent mul- 
tiplicity of suits, see Code, §3233. 

3. The bill is certainly not multifarious; distinct and 
independent matters are not joined in the same suit. Sev- 
eral matters of a distinct and independent nature are not 
therein joined against the several defendants to the bill. 
The complainant here claims one general right against both 
these respondents. This objection is not favored by courts 
of equity, for the sufficient reason that “it is the interest 
of the parties as well as the interest of the public, that all 
‘matters in controversy between them should be settled by 
ore suit, when it can be done with safety and without 
‘great practical inconvenience.” 9 Ga., 278, and authori- 
‘ties there cited. To this case may be added many subse- 
quent ones determined by this court on the same line of 
policy. There is not even a misjoinder of parties defend- 
ant in this bill. As we have before stated, it is brought to 
enjoin trespassers and to establish and quiet complainant's 
right to the use of this stream, which has been appropri- 
ated by these defendants. Any participation in this wrong 
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by any party renders him liable; it extends to one 
who procures it to be done, whether he subsequently aids 
further in its actual perpetration or not, and whether 
it be an actionable wrong per se, or grows out of 
a breach of contract, and such a person is made liable to 
a suit either alone or jointly with the actor. Code, §3012. 
In suits at law, where several trespassers are sued jointly, 
the plaintiff may recover against all of them damages for 
the greatest injury done by either; and for the settlement 
of the portions of the finding, as between themselves, to 
which each is liable, the jury may specify in their verdict 
the particular amount to be recovered of each, and in such 
cases the judgment might be entered severally. Code, 
§3075. But where the finding is against all, and the judg- 
ment, in accordance therewith, is entered jointly against 
them, and is paid off by one, the others are liable to him 
for contribution. J6.,§3076. Nothing could evince more 
strongly than this the purpose of the legislature to end 
by a single suit the controversy growing out of the 
commission of such wrong between all the parties partici- 
pating in its commission. In reason and justice, and 
according to the very spirit of these provisions of the law, 
this purpose is to be kept in view, whether the proceeding 
is at law or in equity. 
Judgment reversed. 


GEORGIA PENITENTIARY ComPANtIEs Nos. 2 AND 3 vs. NELMS, 
PrRincIPAL KEEPER, ef al. 


[JacKson, Chief Justice, being disqualified on account of relationship to members 
of the plaintiffs in error, did not preside. Judge Stewart, of the Flint Circuit, was 
appointed to preside in his stead. ]} 


1. The act of 1876, authorizing the governor to lease the convicts of 
this state to the penitentiary companies, is constitutional and valid. 

2. The contracts of lease made by the governor with the penitentiary 
companies are valid and binding, both upon the state and the com- 
panies. 

3. The joint resolution of the general assembly of this state, of 1883, 
authorizing the principal keeper of the penitentiary to turn over 
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two hundrec and fifty convicts to the Marietta & North Georgia 
Railroad Company, is unconstitution ul and void, first, because it 
impairs the obligations of the contracts made by the state with 
the penitentiary companies; and, second, because the state can- 
not part with the police power of the state over the convicts. 


. Under the act of 1876, the Marietta & North Georgia Railroad Com- 


pany was entitled to have the service of two hundred and fifty 
convicts for three years; and after said railroad company has had 
the service of two hundred and fifty convicts for three years, the 
penitentiary companies are entitled to the same, and the railroad 
company is entitled to no more, unless the railroad company can 
bring itself within the proviso of the act of 1876, by showing that, 
as an incorporated railroad company, at the time when the act of 
1876 was passed, it was working convicts on its road, and was en- 
titled to a re-lease of convicts. Whether the railroad company, 
as such, by authority of the state, was working convicts when the 
act of 1876 was passed, and whether it applied for and made a con- 
tract of re-lease of convicts from the state before the state leased 
the conyicts to penitentiary companies 1, 2 and 3 for twenty years, 
are questions of fact to be ascertained by the jury on the trial of 
this case. 


(a.) That a court of equity has the power to enjoin the railroad com- 


ad 


( 


(d. 


pany from receiving, and the principal keeper from delivering, 
convicts, and, upon final decree, to require the railroad company 
to deliver up the convicts in its possession, should the railroad 
company fail to establish its right to receive any more, and should 
it be determined that the railroad company has had the service of 
two hundred and fifty for three years. 


.) That the injunction heretofore granted in this case be so modi- 


fied as to enjoin the principal keeper (Nelms) from delivering, and 
the railroad company from receiving, any more convicts, until its 
right to receive more shall have been established by law. 


.’ That complainants enter :nto bond, with security, conditionted to 


pay the railroad company any damages which it may sustain on 
account of the service of convicts which may hereafter be turned 
over to complainants, in the event that the railroad company shall 
establish the fact that it was entitled to the service of such con- 
victs. 

) Thatcomplainants may amend their bill on the trial of this case, 
and have any claim for damages determined which they have 
heretofore, or may hereafter sustain, on account of the loss of ser- 
vice of convicts received by the railroad company to which it was 
not entitled. 


. Under the contracts between the state and the penitentiary lessees, 


the lessees have a vested right to the labor of the convicts so 
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leased, and the legislature has no power, under the constitution and 
laws of this state, to deprive the lessees of this right to the labor of 
the convicts thus leased. 

. That the police powers of the state over the convicts leased to the 
penitentiary companies are reserved and secured, by the terms of 
the contracts of lease, to the state, so that the state has entire con- 
trol over the moral and physical condition of the convicts, a d can 
make all needful and necessary regulations as regards the safe- 
keeping, feeding, clothing, and medica treatment of the convicts. 

. Under the act of 1876, persons leasing convicts are catled corpora- 
tions, in the manner and for t!ie purposes specified in the st tute. 
The state has the right to create an agency to aid it in the enforce- 
ment of the criminal law by having the convicts confined, guarded 
and worked at hard labor in terms of the sentences of the courts; 
and the state having in this manner, for its own benefit, contracted 
with such persons, could not take advantage of the fact that they 
are called corporations, and the railroad company claiming rights 
subordinate to the rights of the state, can take no advantage of the 
same. 

January 11,1884. (Head-notes by the court.) 


Constitutional Law. Penitentiary. Convicts. Con-. 
tracts. Laws. Railroads. Marietta and North Georgia 
Railroad. Corporations. State. Before Judge Hammonp. 
Fulton Superior Court. October Term, 1883. 


On Sept. 24th, 1881, Georgia Penitentiary Company No. 
_2 and Georgia Penitentiary Company No. 3 filed their bill 
against Nelms, the principal keeper of the penitentiary, 
and the Marietta & North Georgia Railroad Co., alleging 
as follows: 

“ On February 25, 1876, the legislature of Georgia passed 
an act by which the governor of tlie state was author- 
ized to lease the penitentiary convicts of the state for 
a term of twenty years. On June 21. 1876, the governor, 
in pursuance of said law, entered into a contract with the 
Dade Coal Company, Georgia Penitentiary Company No. 
2, and Georgia Penitentiary Company No. 3, by which he 
did lease said convicts to said three companies for the term 
of twenty years from April 1,1879. By. the terms of the 
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contract, the Dade Coal Company was to have three hun- 
dred long term men, and to be kept up to that number, 
and the other two companies were to divide the remainder 
into two equal parts, and they were to be kept equal dur- 
ing the period of the lease. 

“ At the date of the passage of said act, the convicts 
were held under leases, which had been made in pursuance 
of the act of 1874. J. M. McAfee & Co. were lessees under 
that act, and held one hundred or more convicts, and the 
history of their lease was as follows: 

“ Haley, McAfee, Wallis, and ten others, organized a 
joint stock company, to be known as H.B. Wallis & Co., 
the business being to bid for and work convicts in con- 
structing the Marietta & North Georgia Railroad, the 
profits in stock in the road or in property purchased to be 
joint after the payment of their expenses. ‘allis was 
directed to make a bid for one hundred convicts to be 
worked on the road for twelve months. He changed the 
name to Wallis, Haley & Co., and made a bid for two 
years, which action of his was approved at a meeting of his 
company on March 26, 1874—nine members being present, 

* On March 26, 1874, the state in writing leased to Wal- 
lis, Haley & Co, one hundred convicts for two years at 
$11 per head. On March 9, 1875, by executive order this 
lease was forfeited, and on the next day these convicts 
were leased to Field, McAfee, Tate & Co. Subsequently 
that lease was changed, and the convicts were again let to 
J. M. McAfee & Co., in October, 1875, and they held them 
when the act of 1876 was passed, under a lease which was 
to expire on April 1, 1876. J. M. McAfee & Co. were 
contractors to work on the Marietta & North Georgia 
Railroad, and prior to April 1, 1876, said railroad company 
had no lease of convicts from the state, and never had in 
its possession, and had not had in its possession, any of 
said convicts. After April 1, 1876, the McAfee convicts 
were turned over to it, under that clause in the act of 1876 
which gave it two hundred and fifty convicts without charge 
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for three years. In July, 1876, what were known as the 
Stevens convicts, and in 1878 the Alexander convicts were 
delivered to said company, as a part of the two hundred 
and fifty mentioned in the act of 1876. From time to time 
convicts were delivered to that company, and on Dec. 17, 
1880, it had had convicts under said two hundred and fifty 
clause equal to two hundred and fifty for three years. The 
two hundred and fifty for three years would he equal to 
the labor of one man for seven hundred and fifty years, 
and said company had had convicts from April, 1876, to 
April, 1879, equal to four hundred and seventeen years, 
and from April, 1879, to April, 1881, four hundred and 
twenty-nine years, and from April, 1881, to the present, 
one hundred years, making a total of nine hundred and 
forty-six years, and an excess over its right under the stat- 
ute of one hundred and ninety-six years. 

“‘ It was believed by Companies Nos. 2 and 3 that said 
railroad company was not entitled to any convicts under 
the act of 1876, and they filed a bill in Cobb superior court 
to prevent the delivery of convicts to it. It was determined 
in that litigation that it was entitled to two hundred and 
fifty for three years, and said bill was dismissed before 
final trial and decree. Said railroad company claimed 
in that case that it held all the convicts received prior to 
April 1,1879, not as a portion of the two hundred and fifty 
mentioned, but under a subsequent clause which authorized 
the renewal of leases to railroad companies, and that claim 
was supported by the afficavit of William Phillips, the presi- 
dent of the company, in which he stated that he persist- 
ently made the demand ‘or twohundred and fifty convicts 
under the act of 1876, but was refused on the ground that 
the rights of said company did not attach until April 1, 
1879. 

“On September 25, 1876, said company had in its pos- 
session the Stevens and McAfee convicts, and it had given 
no bond. On that day the Governor passed an order re- 
quiring the bond to be given within ten days, and on the 
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30th day of that month it was given. A copy is hereto 
attached marked Exhibit “A.” 

“From that bond it appears that the convicts then held 
by that company were a part of the two hundred and fifty 
mentioned in the act of 1876, and thus discloses the falsity 
of the claim above mentioned which was set up by the 
company. 

“This bond could not be found pending the litigation be- 
fore mentioned. Complainant, by its attorneys, made dili- 
gent search and inquiry for the bond at the executive of- 
fice, and it could not be found, and they had no way of 
establishing its contents. Since the decision above referred 
to, the bond has been found, and for the first time it is 
within the power ef your orators, by its production, to show 
the falsity of the claim above mentioned. Since the de- 
cision referred to numerous convicts have been delivered 
to that company, and all of them in excess of what was 
due to it under the law. They have been delivered to it 
by John W. Nelms, the principal keeper of the peniten- 
tiary, contrary tolaw and in disregard of the rights of Com- 
panies Nos. 2 and 3, which companies were entitled to 
share equally the convicts thus unlawfully delivered. 
He continues to deliver convicts to that company, and it 
is his purpose to do so until their number is largely in- 
creased. 

The Marietta & North Georgia railroad company is 
insolvent. Jonn W. Nelms resides in Fulton county, Geor- 
gia, and said Marietta & North Georgia Railroad Com- 
pany is a corporate body and resides in Cobb county, Geor- 
gia. 

“The prayer of this bill is as follows: 

“That said John W. Nelms and said railroad company 
be made defendants and that subpoenas issue for them. 
That Nelms be enjoined from delivering any other convicts 
to that company. That an account may be taken anda 
decree rendered against Nelms and said railroad ccompany 
for the value of the hire of the convicts unlawfully deliv- 
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ered by Nelms, as above shown, and that such other relief 
be granted as may be proper. That a receiver be appointed 
to take charge of the convicts in possession of said railroad 
company, and hold them subject to the order of the court. 
[hat general and all appropriate relief be granted. 
Discovery is waived.” 
The bond attached as “Exhibit A,” is as follows: 


“Srate or Georcia—County of Fulton. 


‘*Know all men by these presents, that we, The Marietta & North 
Georgia Railroad Company, of the county of Cobb, principal, and R. 
F. Maddox, J. M. McAfee and W. A. Hoskins, securities, are held 
and firmly b6und unto James M. Smith, as Governor of said state, 
and his successors in office, in the sum of ten thousand dollars, tor 
the payment of which we bind ourselves, our heirs, executors and ad- 
ministrators, jointly and severally, firm y by these presents. Signed, 
sealed and delivered by us this, the 30th day of Sept., 1876. 

“The conditions of the above bond are as follows: Said James M, 
Smith, as such Governor, under and by virtue of the authority vested 
in him by an act of the General Assembly of said state, entitled 
‘An Act to regulate the leasing out of Penitentiary convicts by the 
Governor authorizing him to make contracts in relation thereto, and 
for other purposes,’ approved February 25, 1876, having furnished 
the directors of the Marietta & North Georgia Railroad, upon their 
application for the same convicts, without charge, for 
the space of three years, as authorized by said act. Now, if said 
principal shall pay all expenses of said convicts, shall humanely treat 
said convicts, keep them securely without expense to said state, and 
manage them in accordance with the rules and regulations in force 
on the 3d day of March, 1874, for the contro} of said convicts; shail 
employ said convicts exclusively for the benefit of said Marietta & 
North Georgia Railroad, and not work them more than ten hours each 
day, nor permit them to work on the Sabbath, nor inflict corporal 
punishment upon any of them, unless the same shall be absolutely 
necessary to secure discipline; and shall not employ as guards for 
said convicts other convicts, commonly called ‘‘trusties ;’’ and shall 
discharge said convicts immediately upon the expiration of the term 
for which he or she may have been sentenced, or when he or she 
shall have been pardoned; andshall, when this letting shall be ended 
bv time or by cancellation by the Governor, return the convicts still 
on hand to the person authorized by the Governor to receive them, 
then this bond be void, else te remain of full furce uud effect. 
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‘In testimony whereof, we have hereunto set our hands and seals, 
this the day and year first aforesaid. 
Marietta & Nortu Georeia RarLroap Co., 
By WituiaM Puiuiirs, Pres’t, [L. s.] 
R. F. Mappox, [L. s.] 
J. M. McAresg, Director, [L. s.] 
W. A. Hoskiyxs, fu. ar” 


The bill was sworn to by B. G. Lockett, president of Com- 
pany No. 2. 

On the hearing of the application for injunction, Judge 
Hillyer, who then presided, refused it, on the ground that 
the superior court of Fulton county had no jurisdiction in 
the case, and that the court could not enjoin the principal 
keeper of the penitentiary in the matter of disposing of 
convicts. It was ordered, however, that both parties be 
enjoined until a decision could be had in the Supreme 
Court. That court reversed the judgment below, and held 
that the superior court of Fulton county had jurisdiction, 
and could enjoin the principal keeper. (See 67 Ga. Rep., 
565.) 

The penitentiary companies amended their bill, and 
alleged, in brief, as follows: The value of the hire of 250 
convicts per annum is at least $50,000; but owing to the 
peculiar nature and character of the property, they cannot 
ascertain at law the damage done to them, and it is irre. 
parable. On information and belief, it is stated that the 
Marietta & North Georgia Railroad is indebted to the 
state $62,898.00, for which the state has a first lien on its 
property; that it also owes a large amount to one West, 
and others, and could not pay damages if recovered against 
it; neither could Nelms, and as to this case. both are in- 
solvent. Nelms well knows, from the records in his office, 
that the railroad has received more convicts than it is en- 
titled to under the act of 1876; but he andthe railroad 
company have combined to deprive complainants of the 
labor of 250 convicts, without any color of right. 

* Complainants further state, upon information and be- 
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lief, that the said railroad company has kept the convicts 
furnished to it since April 1, 1876, at work on said railroad 
but a small portion of the time; but has kept them most 
of the time on other works in which said railroad company 
had no interest whatever, and aas perverted the use of 
said convicts from the work of grading said railroad, for 
which purpose said convicts were furnished by the state, 
which wrongful conduct of said railroad company has all 
the time been well known to the said Nelms. But that 
the said Nelms, with such knowledge, has continued to 
deliver convicts, as charged in said bill, well knowing that 
their labor would in a great measure be misapplied as 
aforesaid. 

“ Discovery is hereby waived, and complainants pray 
that the convicts now in possession of said railroad com- 
pany be placed in possession of complainants.” 

This amendment was also sworn to by Lockett. 

Nelms filed his separate answer, in brief, as follows: 

He is a mere executive officer, and has no pecuniary 
benefit or interest of any kind in the matters set forth in 
the bill; admits that the railroad company has been, up 
to the time of filing said bill, receiving convicts from aim 
as principal keeper of the penitentiary, and that, as ap- 
pears from the books in his office, said railroad company 
has received in all as many convicts as would in the aggre- 
gate be equal to one man for nine hundred and forty-six 
years, yet he denies that it is now, or ever was, his purpose 
or intention to deliver to that company, after the first day 
of April, 1879, any more convicts than such a number as 
would give said company two hundred and fifty for three 
years. 

“ When this defendant came into office as principal 
keeper of the penitentiary, it was his understanding, and 
he found from the books and records of his office, and from 
information of James M. Smith, before then governor of 
the state of Georgia, that the said governor had leased or 
farmed out all the convicts then in the penitentiary, and 
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all who might become convicts up to the first day of April, 
1879, and had also provided for the leasing of the convicts 
from the Ist day of April, 1879, for twenty years. The 
books and records of this defendant’s office showed that 
there were 616 convicts on the Ist of April, 1874, and 
that number was made the basis of leasing under the act 
of 1874, both of the right to receive and the obligation to 
take all incoming convicts, by the several lessees, up to 
April Ist, 1879. 

“ The lessees under the act of {874, and the number of 

convicts originally taken by each lessee, are as follows: 
The Dade Coal Mine Company, 100° J.T. & W. D. Grant, 
1+0; Smith & Taylor, 100; Henry Stevens, 50; the North 
Eastern Railroad Company, 50; Wallis, Haley & Co., and 
their successors, for the Marietta & North Georgia Rail- 
road Company, 100; George D. Harris, 50: and that of 
all the convicts thereafter coming in each lessee was to 
take and receive pro rata. On the 20th October 1875, 
there were ten different squads or forces working under 
the five years’ lease under the Act of 1874, and the 
change under said act. Amongst these changes, the 
North Eastern Railroad Company had surrendered its con- 
victs, and the same had been released to Thomas Alex- 
ander, and the said Marietta & North Georgia Railroad 
Jompany had possession of the convicts that had been 
nominally leased to Wallis, Haley & Co., and their suc- 
cessors, and these convicts were working out the five 
years’ lease under the act of 1874. And this change was 
recognized both by the lessees and the state.” 

That the new companies, called Penitentiary Companies 
Nos. 1,2 and 3, claimed, after their organization, to be work- 
ing out the five years lease under the act of 1874; and also 
to have been organized by the surrender of certain convicts 
by the Marietta & North Georgia Railroad Company. They 
claimed a distributive share of convicts under the act of 
1874, the only change being that according to an agree- 
ment between themselves, the Dade coal mine company 





SEPTEMBER TERM, 1883. 311 


Georgia Penitentiary Cos, Nos, 2 and 8 v3. Nelms, princij! keeper, et al. 


was to have 300 convicts, and was to be kept up to that 
number until the 1st of April, 1879. These rights and 
obligations were recognized and acted upon by each ana 
every one of the lessees, with the exception of the said 
Marietta & North Georgia Railroad Company, which 
claimed as its propovtion more than had been assigned 
to it. When the administrators of Thomas Alexander 
surrendered the convicts held by said Alexander individ- 
ually, numbering about 71, said convicts were claimed 
by William Phillips, president of the Marietta & North 
Georgia Railroad Company, for said company; and W. D. 
Grant objected to the claim and in adjusting the claim 
of said company. this defendant was allowed to turn over 
to said Phillips, as president aforesaid, about 50 of said 
convicts as the share of the railroad company, under the 
lease act of 1874. 

That he also furnished the railroad company from the jails 
such convicts as were adjudged to be its share or propor- 
tion, under the leases made under the act of 1874, up to 
the 1st of April, 1879, but the number so furnished was 
never so great as it was entitled to under the act of 1874 
—probably not half what it was so entitled to. 

“ As principal keeper of the penitentiary, he did, on and 
after the Ist April, 1879, under the lease act of 1876, and 
the contracts made under the same. propose to turn over 
to the Marietta & North Georgia Railroad Company 250 
convicts, competent to labor on a railroad, but was pre- 
ventec trom doing so in consequ nce of objections made 
thereto by the complainants, which objections were sup- 
ported, as defendant was informed, by the attorney gene- 
ral. Acting under the order of the governor, this defend- 
ant distributed the convicts under the act of 1876, and 
instead of makirg the number held by the Marietta & 
North Georgia Railroad Company up to 250 men competent 
to work on a railroad, he took from said company thirty- 
four able-bodied men. 

“ Except the tour convicts surrendered by the Marietta 
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& North Georgia Railroad Company, there was no distri- 
bution or assignment of convicts under the act of 1876 
unti: the Ist of April, 1879.” 

That under a resolnt:on of the general assembly of 1879; 
he was proceeding to furnish to the railroad company, as 
directed by said resolution, 100 convicts from the jails, 
believing the same to be legal, just and right, but was 
taking no convicts from complainants. 

That when this defendant came into office, he found the 
bond of the railroad company for the convicts then held 
by it under the act of 1874, said bond being for $10,000.00, 
with R. F. Maddox and others as sureties. The sureties 
were perfectly good for the amount of the bond. The 
railroad company, by its proper officers, also demanded 
250 convicts, under the first section of the act of 1876, and 
tendered good and sufficient bond to comply with the law, 
and this tender was made both before and on the Ist of 
April, 1879. Said company also demanded the 100 con- 
victs under the resolution of the legislature of 1879, and 
tendered good and sufficient bond, under the resolution 
and the law. 

“The bond of said company found in this defendant’s 
office when he became principal keeper of the peniten- 
tiary, was demanded by and given to a member of the 
penitentiary committee of the general assembly of 1878-9, 
whose name defendant does not remember. It was during 
the session of the general assembly, and the bond has 
never been returned to defendant’s office, and he is unable 
to find it in any department of the capitol after diligent 
search.” 

That since the above statements were made, a bond has 
been found, a copy of which is attached to complainant’s 
bill. Defendant is not able to say whether this bond was 
the bond on file in his office when he came in or not. 

“In April, 1879, on the re-distribution of convicts, I 
turned over and left with my co-defendant 150 convicts 
on the order of the governor.” 
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The Marietta & North Georgia Railroad filed its sepa- 
rate answer alleging, in brief, as follows: 

Complainants and the Dade Coal Company may have 
made with the governor the contract claimed, but if so, it 
was not authurized by the act of 1876; but the contract 
would not inelt '> convicts going to the railroad under the 
second clause of the first section of that act and the provisos 
of that section, and it was so distinctly understood. Denies 
that any of the convicts in its possession on April Ist, 
1879, should be charged against it as part of the two hun- 
dred and fifty allowed it by the act of 1876; and denies 
that it has received that number. 

‘: By the proviso to the second clause of the first section 
of the act of 1876, it is provided that if any railroad com- 
pany had at that time any lease of convicts, and was work- 
ing them at that time on its road, and its lease should 
expire before the leasing contemplated by the act of 1876 
should be made, then said company might re-lease said 
convicts and as many more as it might desire, until its road 
was entirely completed. 

“At the time of the passage of said act, this defendant was 
the lessee of 100 convicts under the act of 1874, undera 
lease to expire 1st of April, 1876, and was working them 
on its road, and had, under such lease, all the rights of the 
other lessees as to new convicts that might be sentenced.” 

That this lease was in the name of J. M. McAfee & Co., 
who were only trustees for the company, and were so 
known and recognized »y the legislature and governor 
At the date of the passage of the act of February 28, 
1876, and of the lease act of 1876, this was the only 
railroad working convicts on its road. Just before April 
1, 1876, this defendant called the attention of the gov- 
ernor to the lease act of 1876, and the act of Febru- 
ruary 28, 1876, and the governor determined that this de- 
fendant had a right to retain the convicts it had whose 
terms expired on April 1, 1876, and to be considered a 
lessee under the proviso in the second clause of the first 
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section of the lease act. (See acts 1876, pages 40 et seq.) 
The president of the railroad (Mr. Phillips) then demanded 
the convicts and a re-lease, to which the governor agreed, 
As the company did not have to pay hire for the re-leased 
convicts, no bond was taken or required, nor was any 
formal contract or lease signed; but it was notified to the 
principal keeper of the penitentiary, and all parties acted 
on the basis of it. 

That when the Alexander convicts, numbering about 70, 
were surrendered, W. D. Grant, of Company No. 2, insisted 
that the quota of the railroad was only 50, and it received 
them as lessee under the act of 1874, by reason of the pro- 
viso in the act of 1876; and so were all the convicts re- 
ceived by it up to April 1, 1879, as was known to com- 
plainants. So far from believing that the convicts received 
by the railroad from April 1, 1876, to April 1, 1879, were 
a part of the 250 to which they were entitled for three 
years, under the act of 1576, members of companies Nos. 
2 and 3 had made affidavits that when they contracted 
with the governor they believed the railroad was not en- 
titled to 250 at all, but that after April 1, 1879, the three 
companies would receive them all. 

“After the contracts of lease with the complainants and 
Penitentiary Company No. 1 and the governor were 
signed, it was found impossible to organize the companies, 
and Company No. 2, by reason of the fact that none of 
said lessees under the act of 1874 were willing to surren- 
der any convicts, and each claimed its right to have its 
quota of new convicts, so that there were no convicts for 
Penitentiary Company No. 2 to take or to get until 1st of 
April, 1879. 

“ In the winter of 1876-7, say about 21st December, 1876, 
four convicts were assigned to defendant—newly sentenced 
convicts, to which none but lessees under the act of 1874 
were entitled, which this defendant certainly was only 
entitled, as lessee under the act of 1874, and the proviso 
to the 2d clause of the act of 1876. Governor Brown, 
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Lockett, Low, Grant and other members of the said several 
companies, including complainants, induced the defendant 
to surrender to the state the said four convicts that-the 
said companies might organize” This was done, and they 
entered into some sort of contract among themselves, not 
material here. This estops them from denying the rights 
of this defendant. 

“In relation to the bond which is claimed to be newly 
discovered, defendant says that, * * * two bonds were 
given on contract accounts, as I remember, in September, 
1876, one for the convicts then held by defendant under 
the renewal of lease of J. M. McAfee & Co., and the other 
to make good the application filed with the governor Ist 
of April, 1876, for 250 convicts for three years. Defend- 
ant cannot state from recollection the terms and stipula- 
tions in either bond, but does remember the facts and cir- 
cumstances leading to the execution of two bonds.” 

Has caused search to be made for bond; is informed that 
it was delivered to a member of the penitentiary commit- 
tee; feels sure it was before that committee, “and this 
defendant feels sure that the bond now presented and 
comprised in their bill, and considered by them as conclu- 
sive, was not the bond before said committee.” 

The whole matter has been twice before the courts, and 
there is nothing new in the present case, unless it be the 
discovery of the bond, which at best is only cumulative. 

Such was the answer, which was sworn to by Wm. Phil- 
lips, vice-president of the railroad. 

On October 16, 1883 the bill was amended by alleging, 
in brief, as follows: 

The allegations concerning the contract of lease by com- 
plainants, and that they have complied with their part of 
the contract and their duty under the law, are repeated ; 
also, that the railroad company has received largely more 
than 250 convicts for three years. The last general assem- 
bly passed the following resolution, which was approved 
September 26, 1883: 

v 71-21 
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Resolved, by the senate, the house concurring, that the governor 
be and he is hereby instructed to direct the keeper of the penitentiary 
to turn over to the Marietta and North Georgia Railroad Company 
one hundred and fifty able-bodied convicts, to be worked for the bene- 
fit of said railroad company for the full space of three years, or until 
the main line of said road is completed to the North Carolina line, 
and the Duck Town branch is completed to the Tennegsee line, and 
the Dahlonega branch is finished to its intersection with the Gaines- 


ville and ‘Dahlonega Railroad. 
Resolved, further, that no more women convicts nor old and infirm 


convicts be furnished said company. 
This resolution was approved by the governor September 26th, 


1883. 

The convicts mentioned are part of those embraced in 
complainants’ contract, and for which they pay hire; the 
railroad company has no shadow of right to them; and 
this resolution violates their contract with the state, and 
impairs its obligation. 

The prayer was the same as in the former bill, and that 
Nelms be enjoined from delivering, and the railroad com- 
pany from receiving, said convicts. This amendment was 
sworn to by W. D. Grant, president of Co. No. 3, and B. 
G. Lockett, president of Co. No. 2. 

The Marietta & North Georgia railroad answered this 
amended bill, in brief, as follows: Denies that there were 
any such corporations as complainants at the time of the 
making of the alleged contract. Reiterates that, under the 
act of 1876, it was entitled to 250 convicts from April 1, 1879; 
that being an incorporated railroad and having about 100 
convicts at work on its road, it was entitled to a re-lease of 
them or so many more as it needed on the line of its road 
until completed. It has now 156, of whom 130 are able 
to do railroad work. Admits the passage of the resolution 
of 1883, and states that a bond has been prepared there- 
under by the governor, which it has forwarded to Kinsey, 
its president, who lives in Cincinnati, Ohio; but denies that 
the resolution is violative of any valid contract; and asserts 
that it was passed with the formality of an act. 

A demurrer to the bill was also filed. 
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The application for injunction came on to be heard before 
Hon. W. R Hammond, and the following evidence was 
introduced: 

A contract between the governor, representing the state, 
the Dade Coal Co., and certain persons composing “Geor- 
gia Penitentiary Company No. 1,” also No. 2 and No. 3. 
This contract was dated June 21, 1876. It recited that, 
under the lease act of 1876, advertisement had been made 
for bids for all the penitentiary convicts; that Lockett, 
Jordan, Lowe and Gordon had made a certain bid; Alex. 
ander, Grant, Simpson, Murphey and Howell had made 
another; and the Dade Coal Company a third; that 


™ Wuereas, all of said bids are, in the opinion of the governor, 
too low, and he has informed said bidders that he cannot accept their 
hids upon the terms and for the prices therein specified; but that 
the said three companies may take the whole of said convicts for the 
sum of five hundred thousand dollars, to be paid in twenty equal an- 
nual installments commencing at the end of the first year after the 
termination of the present leases, the Dade Coal Company taking the 
three hundred long-term men bid for by it, to be kept up constantly 
to that number of able-bodied men, if there be, and so long as there 
shall be, so many in the penitentiary, to be used in mining, as pro- 
vided by the statute; and the other two companies dividing the re- 
mainder into two equal parts, and the number that each of the two 
last mentioned companies has shall be kept equal during the period 
of the leases; the convicts held by each company to be employed in 
the labor specified in the statute. The annual installments to be paid 
into the treasury of the state at the end of each year during the said 
perio: of twenty years; such installment being the sum of twenty- 
five thousand dollars—each of said companies to pay its pro rata 
snare of saidsum. The principal keeper of the penitentiary, under’ 
the direction of the governor, shall adjust the pro rata sharesof said 
sums between said companies in proportion tothe number of convicts 
held by each during the year; but in no case shall such adjustment 
operate so as to reduce the annual rental of said convicts below the 
sum of twenty five thousand dollars. Each company shall pay the 
amount of annual hire fixed by such adjustment promptly on the 
last day of each year. 

‘* And the said three companies, each acting for itself as a separate 
and distinct company, and each assuming its own proportion of the 
obligations above mentioned, and no more, having accepted the fore- 
going modifications of their respective bids, suggested by the gov- 
ernor: Jt is agreed by said companies, each one acting separately for 
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itself, and by James M. Smith, governor of said state, that the said 
convicts be leased to said three companies above mentioned, ih the 
proportion as to the number and upon the terms hereinbefore specified 
—each company to give bond, with approved security, for its own 
part of the obligation devolved upon it by the acceptance of the bid, 
modified as aforesaid, in the ful owing sums, to-wit: 

**The Georgia Penitentiary Company No, 1, composed of the said 
Dade Coal Company, in the sum of twenty-five thousand dollars ; 

‘‘The Georgia Penitentiary Company No. 2, composed of B. G. 
Lockett, L. A. Jordan, W, B. Lowe and J. B. Gordon, in the sum of 
thirty-seven thousand five hundred dollars; and 

“The Georgia Penitentiary Company No. 3, whose stockholders 
are Thomas Alexander, William D. Grant, W. W. Simpson, John W. 
Murphey and William H. Howell, inthe sum of thirty-seven thousand 
five hundred dollars. 

‘‘Each of said bonds to have proper conditions for the manage- 
ment, control, and safe keeping of said convicts, according to law, 
and to the rules and regulations prescribed for the government of the 
penitentiary. 

‘* And, in view of the fact that existing contracts of lease may be 
canceled before the Ist day of April, 1879, (the time at which all the 
present leases expire) it is further agreed that in all such cases the 
lessees under this contract shall take possession of all convicts 
which may thus fall upon the hands of the state, and shall hold, 
manage and control the same according to the provisions of this con- 
tract, and of their bonds given under the same, and shall be respec- 
tively bound to pay for said convicts until the said 1st day of April, 
1879, at the rate of eleven dollars per capita per annum.’’ 


This was signed by the governor, and by the parties 
composing the three companies—those composing Nos. 
2 and 3, adding the same after their names. 

The bond given by * The Georgia Penitentiary Co. No. 
3,” with Alexander, Grant, Simpson, Murphey, and How- 
ell, as securities, dated June 21, 1876, for $57,500.00, con- 
ditioned for the safe keeping of convicts, payment of its 
proportion of annual rental, etc., was introduced. 

Also an executive order, which recited the lease act, 
the lease made, and 

**OrpeRED, That the names of said lessees be entered on the min- 

tes of the executive department, and that the said contracts of lease 
or hiring be, and the same are hereby accepted by the governor; 


and that the said Dade coal company shall constitute a corporation 
to be known a3 Gaorgia Penitentiary Company No. 1; and that B. 
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G. Lockett, L. A. Jordan, W. B. Lowe, and J. B. Gordon shall and 
are hereby declared to be a corporation under the laws of this state, 
known as Georgia Penitentiary Company No. 2; and that Thomas 
Alexanaer, Wm. D. Grant, Wm. W. Simpson, John W. Murphey, 
and Wm. H. Howell are hereby declared to be a corporation under 
the laws of this state, known as Georgia Penitentiary Company No. 3”’ 


Also the following communications : 


. “ExecotivE DepaRTMENT, STATE oF GEORGIA, 
ATLANTA, Ga., July 5, 1876. 
‘‘ Gen. Wa. Puruuips, Marielta, Ga. 

Dear Sir: Iam directed by the governor t» say that the bond re- 
quired of the Marietta & North Georgia Railroad Company for the 
maintenance, safe-keeping and proper mana,ement of the convicts 
assigned to it by the last legislature should be made without unnec- 
essary delay. He requests, therefore, that the parties authorized to 
execute said bond appear at the executive office in Atlauta at an early 
day for that purpose. 

The amount of the bond is ten thousand dollars. 

I am, sir, your ob’t serv’t, 
J. W. Warren, Sec. Ex. Dept.”’ 


** EXECUTIVE DEPARTMENT, 
Atuanta, Ga., July 26, 1876. 
** Gen. Wo. Puriirrs, Marietta, Ga. 

Dear Str: The governor directs me to call your attention to the 
fact that, on the 5th day of July instant, a letter was addressed to you 
hy his direction, in which the necessity of executing a bond for the 
safe-keeping and proper management of the convicts assigned by an 
act of the last legislature to the Marietta & North Georgia Railroad 
Company was clearly stated, and you were requested to attend to the 
matter without delay. No reply to said letter has been received, 
and the governor now directs me to repeat and emphasize the request 
made therein, as above referred to. 

i am, sir, your ob’t serv’t, 
J. W. Warren, Sec. Ex. Dept.’’ 


Also, the following executive order: 


** ExRcUuTIVE DEPARTMENT, 
Atianta, Ga., September 25, 1876. 
** To the Principal Ke-per of the Penitentiary: 

*“Wuereas, the Marietta & North Georgia Railroad Company 
have not given bond for the convicts in their possession, as required 
by law; and whereas, the convicts in the possession of said company 
have not been kept at hard labor on said railroad, according to the 
intent and meaning of the law in the premises; it is therefore or 
dered that the said Marietta & North Georgia Railroad Company 
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be allowed ten days from this date within which to execute and de- 
liver said bond, and to place all of the convicts in their possession at 
labor on the Marietta & North Georgia Railroad, and that in de 
fault thereof, you proceed at once to take possession of said convicts, 
that they may be disposed of according to law. It is further ordered 
that you serve, or cause to be served, a c»py of this order upon the 
president of said company, or upon any one of the directors thereof 


at once. 
JaMEs M. Situ, Governor. 


By the Governor: 
J. W. Warren, Sec. Er. Dept.’’ 

The depositions of J. W. Warren were, in brief, as fcllows: 
Have been connected with the executive department for 
about ten years, and secretary of that department ; wrote 
the original bond, of which a copy is attached to the bill as 
exhibit “A.”; the original is in the executive office, and has 
on it the following indorsement, in the handwriting of ex- 
governor James M. Smith: “Bond M. & N. G. R. R. for 
pen’ry convicts. Filed in office September, 1876.” This is 
notsigned. This paper was made, as deponent understood, 
in pursuance of the above executive order; does not know 
who brought it to the executive office; remembers Gover- 
nor Smith told him to draw up a bond, probably in antic- 
ipation of the parties coming to execute it; does not 
remember the actual mechanical operation of writing it; 
cannot of his own knowledge and remembrance say who 
signed said bond and why it was filed; knows of no reason 
therefor, unless it be that the company was required to 
file a bond within ten days, under the executive order. In 
early part of 1881, at instance of Judge Hopkins, searched 
for this paper, and failed to find it. “A month or two after 
this search, in looking after some other matters, I found the 
paper in an old safe in the office of the attorney-general of 
Georgia. Said safe had been used in the executive depart- 
ment, and afterwards moved to the office of the attorney- 
general. The only search I had made was the one spoken 
of at the instance of Judge Hopkins.” 

Affidavit of R. F, Maddox, in brief, as follows: About 
July 4, 1876—not before—the Stevens convicts, numbering 
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about fifty, were turned over to the road; about that time 
or soon after, deponent signed, as security, bond of road 
for about $10,000.00, conditioned, as required by law, to 
keep and work said convicts; thinks thatin August, 1878, 
when administrator of Alexander turned over about fifty 
convicts to the state, and by it to the company, he signed 
a similar bond for same amount as tothem. Stock of rail- 
road company was originally $55,000.00 to $60,000.00. In 
the spring of 1878, about $35,009.00 or $10,000.00 of stock 
was transferred without pay to deponent, Messrs. M. W. 
Phillips, C. D. Phillips, N. S. Eaves, J. M. McAfee, and 
Wm. Howell, or condition that they would finish the 
road to Canton by May 1, 1879, which was done. 

By a subsequent affidavit, Maddox stated that the bond 
attached to complainant’s bill was the one referred to by 
him as having been signed about July 4, 1876. 

The affidavit of C. B. Howard, in brief, as follows: Was 
a member of the firm Wallis, Haley & Co. (though his 
name did not appear in the bond, it having been executed 
during his absence), who bid for and obtained one hundred 
convicts from the state for the purpose of taking labor con- 
tracts. The primary object was to bid for the work to be 
done in grading the Marietta & North Georgia Railroad. 
The firm contracted with the railroad company to construct 
the road at a given price percubic yard. They were to re- 
ceive payment in cash to the amount of expenses for hire 
of hands, feeding, etc., and for the balance certificates of 
stock were to be issued at par. Arrangements were made 
for payments of subscriptions by subscribers otherwise 
than in cash if they so desired. “In the winter of 1874-5 
it became very evident that the subscribers to the road 
would not be able to pay their subscriptions in quantities 
sufficient to pay the running expenses of the contracting 
company, and in February, 1875, it was determined, at a 
meeting of the contracting company, Wallis, Haley & Co., 
to divide the company and its hands and assets, one part 
continuing their contract with the railroad company (hop- 
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ing that the subscribers would be able to support half the 
hands), and the other part taking their hands to Taylor 
county to work on a cotton plantation of J. B. Gordon, 
who agreed to join the Taylor county company. The divis- 
ion was effected, and the Taylor county portion left for 
the low country. Upon arriving at Atlanta with the con- 
victs and stock, this deponent was stopped by an executive 
order, and the hands were not allowed to proceed. The 
contract of lease of Wallis, Haley & Co. was annulled, and 
a new company was formed with additional new members 
and most of the old members, * * * 

“This deponent further avers that the penitentiary 
companies receiving hands under the act of 1876, leasi.g 
the convicts for twenty years, secured their quota of hands 
under an arrangement among themselves, said hands fall- 
ing into their hands by reason of the Marietta & North 
Georgia Railroad being unable to pay transportation. and 
support, thus losing them by their own laches.” 

A written instrument was introduced, which recited that 
the lease to Field, McAfee, Tate & Co. for 100 convicts had 
been annulled and cancelled, and thereupon re-let them to 
T. D. Evans, C. D. Phillips, W. A. Hoskins, H. M. Hammett, 
and William Phillips, to April 1, 1876, “subject to the terms 
mentioned in the bond hereto annexed, and the laws of 
this state.” This instrument recited that it was “agreed 
and consented by James M. Smith, governor,” and the 
parties above named. It was signed by them, but not by 
tne governor. It was dated at the executive office, Oct. 
13, 1875. 

Order of the judge of the superior court of the Atlanta 
circuit, dated January 31, 1877, incorporating the Georgia 
Peniteatiary Company No. 3, was read. 

Affidavit of James M. Smith, in substance, as follows: 
‘““W as governor in 1876, and as such, leased the penitentiary 
convicts to companies Nos. 1, 2 and 3, by contract of record 
in executive office, under act of February 25, 1876. Con- 
versed, in negotiating, with John B. Gordon, Joseph E. 
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Brown and Thomas Alexander, who seemed to speak for 
their respective companies. The contracts of lease were 
to be made under the provisions of the act of 1876, and 
those provisions were, at one time and another during the 
pendency of the negotiations, very fully discussed between 
the gentlemen named and deponent. The rights of the 
Marietta & North Georgia Railroad Company under the act 
were referred to more than once between us, and depo- 
nent distinctly remembers that the interest of the company 
was spoken of very lightly, it being the opinion expressed 
that the company would not be able to take care of the 
convicts which the law gave it, and that the convicts would 
very soon have to be distributed among the other lessees. 
In all these negotiations, it was understood by me that the 
lessees would take the convicts subject to the provisions of 
the law under which the lease was to be made, and that 
the rights of said railroad company were secured by the - 
provisions. The term of the lease was to be for twenty 
years, and the right of said company to 250 convicts was 
to be, under the law, for a periv:i of three years, or until 
certain work had been done on the railroad. It was my 
understanding, and I thought the understanding of the gen- 
tlemen with whom I negotiated, that their companies were 
to take all the convicts under their contract after the rail- 
road company’s term expired, but that the law fixed the 
term of the railroad company, #nd that in any event the 
company was to have the convicts. 

** My recollection is that the convicts which the said rail- 
road company had on its road in the early part of 1876, 
after the expiration of the lease, say April 1, 1876, were 
permitted to remain in the hands of the company under a 
provision of the law which allowed an incorporated com- 
pany to take a new lease of its convicts. General Phillips, 
for his company, contended that he ought not to give a 
bond. I required a bond to be given. This contention 
caused considerable delay, but at last the bond was given. 
Deponent’s recollection is that the three years’ term of 
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the railroad company was not to commence until April 1, 
1879, when the twenty year term of the lessees was to com- 
mence. My recollection further is that no rental was 
charged the railroad company, because the legislature had 
indicated very clearly by its legislation that nothing was 
to be charged the company. 

“In the absence of the record I cannot speak positively, 
but the best of my recollection is that the convicts turned 
over to the said railroad company were let upon the same 
terms as those which remained with the company at the 
expiration of the lease on April 1, 1879.” 

This affidavit was made November 26, 1879. Subse- 
quently, on October 3, 1881, the same deponent made 
another affidavit, explaining a portion of the above, as 
follows: “ Was called upon some year or two ago by the 
counsel of the Marietta & North Georgia Railroad to make 
a statement under oath of his recollection of the letting of 
convicts while affiant was in the executive office, to said 
company after the 1st day of April, 1876; that as affiant 
was then informed, the written evidence of said letting 
had been mislaid and could not be found; that affiant 
made an affidavit giving his then best recollection; that he 
stated in substance that said convicts were turned over, as 
he remembered, not as a part of the 250 convicts given to 
said company under the act of 1876; that such continued 
to be his recollection until the bond given by said compa- 
ny, when said convicts were turned over, was found; that 
said bond has been found, and affiant, upon reading it, finds 
that his memory was at fault, and now corrects his mis- 
take, and says that the convicts turned over to said 
company after April 1, 1876, were furnished under the act 
of 1876, and were intended to be part of the 250 convicts 
given by the state to said company. Affiant further says, 
refreshed as his memory has been by reading said bond, 
he is now clear that he, as governor, caused to be delivered 
no convicts to said company after first of April, 1876, ex. 
cept as part of the 250 it was entitled to under the act of 
1876.” 
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Affidavit of P. W. Alexander, in brief, as follows: Was 
connected with the executive department in 1876 ;- recol- 
lection is indistinct, but as far as it goes is, that ‘there 
was some trouble or confusion about certain convicts in 
the hands of the Marietta & North Georgia Railroad Com- 
pany, and that as far as he has any recollection about it, 
said company executed two bonds for the convicts ; one for 
some temporary or formal purpose, and the other in 
obedience to an order of the governor issued about the time 
he sent M. Estes up to visit the camp of the convicts then 
in the hands of said railroad company.” 

Affidavit.of A. W. Holcombe, in brief, as follows: Was 
a member of the state senate in 1879, and a member of 
the penitentiary eommittee. The committees of the two 
houses had before them a resolution directing 250 convicts 
to be furnished to the Marietta & North Georgia Rail- 
yoad; took an interest in same and favored it. Depo- 
nent distinctly remembers that there was a bond of the 
company before said committee as evidence, the terms 
and conditions of which deponent cannot now recall 
to mind, but deponent has examined the bond on file in 
the executive office, a copy of which is appended as an 
exhibit to complainants’ bill now pending before Judge 
Hillyer, and deponent feels sure that that bond is not the 
one which was before the committee as aforesaid. 

An executive order was read, dated October 16, 1883, 
under the resolution of September 26, 1883, that so soon 
as the railroad company shall have executed a bond for 
$25,000.00, the principal keeper shall turn over to it, as 
rapidly as practicable, convicts sufficient to make, with 
those on hand, 250, “to be employed by said company as 
contemplated by said resolution and authorized by law.” 

The following communication: 

“ATLANTA, GA., Ist April, 1876. 
“*To His Excellency James M. Smith: 
As president of the Marietta & North Georgia Railroad Company, 


authorized by the directors of said company to represent them and 
the company, I make application, in the name and for the directors 
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of said company, for the number of convicts allowed and granted to 
said company under the provisions of the act ‘To regulate the leas- 
ing out of penitentiary convicts,’”’ etc., passed by the general assem- 
bly of 1876. The company is now prepared to take the convicts, to 
be used exclusively for the benefit of the road and to give satisfac- 
tory obligations to feed, clothe and provide for the same, under such 
regulations as your Excellency may require. 
Wn. Putiurrs, President.’’ 

Testimony of William Phillips (offered by defendants), 
in brief, as follows: In 1874, Wallis, Haley & Company or- 
ganized for the purpose of building the Marietta & North 
Georgia, Railroad. They obtained a lease of 100 con- 
victs for two years, at $11.00 per capita, perannum. The rail- 
road company was re-organized,and contracted with Wallis, 
Haley & Company to do the work at stipulated prices. Ihe 
railroad Was to pay in cash a sufficient amount to defray 
actual expenses, and the balance in stock. 

“ The railroad company at that time did not have the 
means to pay these expenses, nor means to purchase tools 
and farnish necessary supplies to support the -onvicts, 
and for this reason Wallis, Haley & Co. sought and ob- 
tained acontract on the Fair Grounds at Oglethorpe Park, 
Atlanta, and there worked the hands for a si ort time. 
When subscriptions to the capital stock as was deemed 
sullicient had been paid in, Wallis, Haley & Co. brought 
the hands to Marietta, and commenced work on the grade, 
under the contract mentioned, but I do not remember that 
the advances made by Wallis, Haley, and Reid, and per. 
haps Hammett, were ever refunded to this day. H. B. 
Wallis was first in charge of the convicts, superintending 
the work, and until some three to five miles were graded, 
and then ©. B. Howard, another member of the company, 
took charge and controlled the hands, and worked them 
until the grade was about completed te Little River, in 
Cherokee county. The railroad company failing to supply 
sufficient means to maintain the convicts and do the work, 
and for perhaps other reasons also, the company of Wallis, 
Haley & Co. divided; and C. B. Howard and his party 
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took one-half of the convicts and one-half of the property, 
as was agreed upon among themselves, and started them 
to Flint River to work them on a cotton farm. I notified 
the governor, and Governor Smith. canceled the lease to 
Wallis, Haley & Co. On the division alluded to, about 
one-half the old members of Wallis, Haley & Co. united 
with others and organized a company known as Field, 
McAfee, Tate & Co., and took possession of the convicts 
lefton the road. When Governor Smith canceled the lease 
of Wallis, Haley & Co. he re-leased all the convicts held 
by Wallis, Haley & Co. to Field, McAfee, Tate & Co. for 
the remainder of their term ; that is until the 1st of April, 
1876. The Marietta & North Georgia Railroad Company 
renewed, or rather made the same contract with Field, 
McAfee, Tate & Co., as with Wallis, Haley & Co. Ad- 
ditional subscriptions to the capital stock were obtained, 
but not sufficient to pay the expenses of working the coa- 
victs until the grade was completed to Canton. The indi- 
vidual members of the contracting company made advances 
to support the convicts, and have not as yet been settled 
with as contracted by the railroad company. When the 
grade reached Canton, Field, McAfee, Tate & Co. surren- 
dered the convicts under their lease, and then another 
company was organized, known as J.M. McAfee &Co. This 
company was composed of J. M. McAfee, H. M. Hammond, 
(Hammett?) C. D. Phillips, W. H. Haskins and myself. 
We applied for the convicts held or surrendered by Field, 
McAfee, Tate & Co., and governor Smith re-leased to us 
on the same terms, and for the remainder of the original 
term of Wallis, Haley & Co., until the Ist of April, 1876. 
Additional subscriptions were obtained, and J. M. McAfee 
& Co. worked the convicts under the same contract with 
the railroad company as had been made with Wallis, Haley 
& Co., and with Field, McAfee, Tate & Co., except that 
there was no contract in writing with J. M. McAfee & Co. 
and the Marietta & North Georgia Railroad Company. 
“The subscription was small, and not sufficient to sup- 
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port the convicts for only afew months. During this time 
the convicts were worked in extending the grade into 
Marietta, as Wallis, Haley & Co. had commenced outside 
of the city limits. They were also worked in sub-grading 
to prevent some washes and in getting out cross-ties and 
timber, as we then hoped to get iron, and a part were 
worked by W. A. Haskins in the Franklin gold mine. When 
the subscription gave out and we could get no more, we 
worked a part on the mill-dam and canal, W. P. Anderson 
had a part under him; a part in building fish pond for 
Maj. Winn. I worked a part on my farm, and for a few 
days in building a fish pond on home lot; a portion worked 
for Mr. R. C. Kerr, and for E. A. Withers. I don’t now 
remember anybody else for whom the convicts held by J. M. 
McAfee & Co. worked. At the then prices of labor and 
prices of provisions during the winter months of 1875 and 
1876, the convicts were a burden on J. M. McAfee & Co., 
and were worked about from place to place wherever one 
could get employment and make enough to support them, 
hoping that in some way we would be enabled to raise the 
means to put them regularly on the road. I have no 
means of knowing positively where the convicts held by 
J. M. McAfee & Co. were at work on the 25th day of Feb- 
ruary, 1876, nor what particular work they were doing, 
nor do I remember the exact number we then held; but 
my best recollection is, that J. M. McAfee & Co. had from 
eighty to one hundred convicts; that a portion were in 
camp near Marietta, and the others working in different 
squads for different people. These convicts were not leased 
to the Marietta & North Georgia Railroad Company, but 
to J. M. McAfee & Co., who held them for and in the 
interest of the Marietta & North Georgia Railroad as is 
stated in preamble to act of 1876 (I think page 1); and 
we held them not for individual profit, but for the purpose 
and with the hope, of making some arrangement to have 
them worked on the Marietta & North Georgia Railroad- 
We lost and suffered pecuniarily out of our own pockets, 
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and have never been refunded. We held these convicts 
until about the 1st of June, 1876, when having, as president 
of the railroad company, made an arrangement with the 
citizens of Fannin county to commence at the state line 
and grade through their county south of the Gilmer line, 
about the 1st of June, 1876, Geo. M. Manning and M. 
McKinney carried the convicts held by J. M. McAfee & 
Co. to Fannin, and commenced work on the grade at the 
state line ; except probably five convicts who were then 
working for J. M. McAfee, and some two or three left with 
W. A. Haskins on account of the severe illness of one who 
required care. My recollection is that, as they went up,a 
squad was left at the White Path gold mines, and worked 
in the mines by H. Van Wyck & Co. This squad remained 
at the White Path gold mires until, as I remember, in 
September, 1876, when they were carried to Fannin and 
added to the force on the grade.” Impossible to give 
exact dates from memory. On or about April 1, 1876, ap- 
plied in writing for convicts granted the railroad under 
lease act of 1876. Was impressed that meeting of direc- 
tors had been held before April 1, and that witness, R. F. 
Maddox, and J. M. McAfee were appointed to make the 
application. On refreshing his memory, finds meeting was 
held May 10, 1876, and that parties named were then 
‘appointed to contract with the governor for the convicts 
allotted to tlre road, give necessary bond; etc. Applica- 
tion by witness was made -on April 1, 1876; presumes it 
must have been made under his general powers as presi- 
dent. ‘“ When I made the application, Governor Smith 
expressed a desire to do whatever he could as executive to 
advance the interests of the road; but said that the con- 
victs were disposed of by former leases under act of 1874, 
until the expiration of the five years’ lease or rental, April 
1st,1879. The application was left with Governor Smith, 
and was filed in the executive department, and I suppose is 
now there.” Is informed that on Feb. 25, 1876, no other rail- 
road in the state was working convicts; does not know it of 
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hisown knowledge. “ J. M. McAfee & Co. held the convicts, 
working them, as stated in the answer tc the second inter- 
rogatory, until I had arranged to put them to work in 
Fannin county, as stated in answer to second interroga- 
tory.” Acted upon his convictions as to right of road to 
250 convicts, and arranged to work the force in Gilmer and 
Fannin counties, and a partial arrangement to work a part 
on Ducktown branch, and tried to arrange for Pickens 
county to work remainder. 

When Stevens convicts were surrendered, claimed them 
for road. Alexander, president of company No. 3, denied 
this right, as he claimed that all had been leased by com- 
panies Nos. 1, 2, and 3. The governor awarded them to 
the railroad, and they were carried to Gilmer county, 
some forty in number, as witness recollects. 

“These convicts were worked by the citizens of Gilmer 
until they graded some five miles, or perhaps more. Pick- 
ens county ana the citizens of Ducktown declined to take 
convicts to work on their part of the line.” 

On September 25, 1876, the governor required witness, 
as president, to give bond for the convictsthey had. Alex- 
ander endeavored to prevent a bond being given; and 
witness insisted it was unnecessary, as an incorporated 
railroad stood upon a different footing from lessees of con- 
victs; the governor required a bond. ‘ My best recollec- 
tion is that two bonds were made during this.-controversy, 
but I only remember with certainty to delivering one to 
Gov. Smith, and that one is the bond with the blank num- 
ber of convicts. * * * My then convictions (were), that 
we were entitled to 250 convicts, and as many more as we 
needed. I remember no disagreement with Gov. Smith as 
to the law or the rights of the company, except that he 
required a bond, which I insisted was not required by the 
act, and that I insisted on the full quota, 250 convicts, and 
Gov. Smith said we could only get our pro rata until the 
expiration of the leases under act of 1874.” 

The administrator of Alexander surrendered, as witness 
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understood, about seventy convicts; witness demanded 
them for the railroad, but was informed that W. D. Grant 
objected, on the ground that the road.had no right to con- 
victs until April 1, 1879. Witness got about 50 of these 
convicts; heard that Gov. Brown received about 20. 
Lochrane, the attorney of Lockett’s company, knows wit- 
ness’ claim; treated with himas attorney. About Decem- 
ber, 1876, Penitentiary Co. No. 2, desired to organize, but 
could not do so, because none of the lessees would surren- 
der any convicts to them. Lockett and Lowe urged wit- 
ness to surrender some convicts to enable them to organize. 
Refused to surrender any from the road, but desired to aid 
them, if possible, without injury to the railroad. After 
consulting with McAfee, Hammett and Maddox, and the 
use of much persuasion with the last named, it was agreed 
that four convicts under sentence in the jail of Fulton 
county should be assigned to the railroad, and witness, as 
its president, should make a formal surrender of them to 
the state. 

“Tt was proposed to give me a written obligation, sup- 
plemented by personal pledges, that. the transaction should 
not in any way affect the rights of the Marietta and North 
Georgia Railroad Company, and Judge Lochrane, repre- 
senting Lockett, knew wellour claim. There was a meet- 
ing of the stockholders of the different companies, and I 
submitted the written agreement, a copy of which is on 
record in book of minutes. I cannot state positively all 
who were present, but Senator Joseph E. Brown, Colonel 
Thomas Alexander, Judge John L. Hopkins, Judge O. A 
Lochrane, B. G. Lockett, W. B. Lowe, and W. D. Grant, 
were of the number. I asked Governor Brown, as a friend 
of the enterprise, to read the paper, and as a lawyer and 
friend to give me his opinion as to whether the rights of 
our company would be jeopardized; and he did so, and 
stated that, in his opinion, I would run norisk. I then 
handed the paper to Judge Hopkins, who read it and said 
it was a recognition of our rights. All concurred in this 

v 71-22 
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opinion, and when the paper was signed, I walked over to 
the jail, and saw some prisoners whom I supposed to be 
convicts and who were pointed out to me as convicts, and 
then made a written surrender of these convicts, and sent 
it to the governor. Judge Lochrane was acting for Peni- 
tentiary Compeny No. 2,in having us make the surrender, 
and it was with him we treated and had our discussions: 
principally. Senator Brown represented Penitentiary 
Company No. 1; Judge Hopkins, as I understood, repre- 
sented Penitentiary Company No. 3; Judge Lochrane rep- 
resented company No. 2. I do not know where the original 
agreement is. 

“Qn the Ist Apri], 1879, or a short time before, my 
recollection is that I made a written demand for two hun- 
dred and fifty convicts for three years from 1st April, 1879. 
* * * Governor Colquitt ruled or decided that the 
Marietta & North Georgia Railroad Company had had as 
many as one hundred convicts from April, 1876, to April, 
1879, and that our company was entitled to one hundred 
and fifty from 1st April, 1879, to 1st April, 1882, making 
two hundred and fifty convicts for three years. I don’t 
know what became of the writing.” 

Reiterates the account already given of the application 
by witness for convicts, and the making of the bond at- 
tached to the bill, and says: ‘I wanted, and asked for, the 
two hundred and fifty convicts, and had arranged to work 
them, as I then thought; and my proposition as to working 
them had been indorsed by the directors at Elijay. Gov 
Smith said that he could not give us our guota as claimed, 
until the expiration of leases under act of 1874; and the 
fact that he held the bond without any specified number 
I regarded as holding to cover and make good the ‘obli- 
gation’ required by the governor under the statutes, 
when we should get our guota. Ido not say that Gov. 
Smith said he would hold the bond for this special pur- 
pose; all that I recollect that he did-say was that the con- 
victs were leased under act of 1874, and that he could not 
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give us the two hundred and fifty convicts until the expi- 
ration of the lease of 1874. But his refusal to insert the 
number of convicts asked was to me a denial of two hun- 
dred and fifty until Ist April, 1879, and that he allowed 
us to hold the convicts wethen held. As stated before, 
my impression is that the Marietta & North Georgia 
Railroad Company did execute another bond. I can recall 
no fact fixing exact time, place, or stipulations of said bond. 
My recollection is that it was signed by Maddox and Ham- 
mett, as treasurer of the securities, and my belief is, about 
the same time as the bond.” The penitentiary committee 
of the legislature had a bond before them, with other pa- 
pers; saw the bond in the office of the principal keeper ; 
recollection is that senator Holcombe took it or had it; 
does not remember contents; did not read it, and can re- 
call no fact which would enable witness to say whether 
the original of the bond copied above was before the com- 
mittee or not. Wallis, Haley & Co., Field, McAfee, Tate 
& Co., and J. M. McAfee & Co., each gave bond. The 
bond signed by witness as president, R. F. Maddox, J. M. 
McAfee and W. A. Haskins as securities, is the first bond 
witness knows positively to have been given by the rail- 
road company forconvicts. It is cheaper to work a large 
force of convicts than a small one; chief engineer, book- 
keeper and other managers, except guards, would be the 
same for 250 as for 150; the company never had 250 at 
any one time within witness’s knowledge; impossible to 
state relative value of 83 convicts for nine years and 250 
for three years; more economical to work the 250 for three 
years. 

“ The failure to get the 250 convicts caused want of con- 
fidence in the enterprise and a doubt as to its ever being 
completed, and delayed the work when it might have been 
done. With ample means to properly feed, guard, care 
for and work 250 convicts, it is much cheaper than to work 
a less number for a longer time to make equal the days’ 
work of two squads. But from the first organization of 
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the company until I left the road, there were times when 
I had to support them on a credit, by hard begging; and 
the greater the number, the greater the difficulty in 
supporting them. On the other hand, there were times 
when we could have hired out to better advantage one- 
half and worked the other half on the road, and greatly 
facilitated the enterprise, if we had had the full 250 con- 
victs. On the whole, the convicts, with comparativeiy 
little help, have built the road thus far, for they have 
produced largely the values which will make the road.” 

Is not employed in this case, and has no agreement con- 
cerning it; did all he could as vice-president of railroad 
company until he “ became virtually disconnected with the 
company.” As I remember, on 1st April, 1876, the rail- 
road company had no means to support the convicts, and 
J. M. McAfee & Co. held them and worked them, as stated 
in answer to direct interrogatory.” Witness believed that 
J. M. McAfee & Co. had a written contract with the rail- 
road, but finds none; but they were “treated as having 
worked under similar contracts with the two preceding 
companies.” 

“T believed that J. M. McAfee & Co. had a contract in 
writing with the Marietta & North Georgia Railroad Com- 
pany similar to that of Wallis, Haley & Co., Field, McAfee, 
Tate & Co., but by reference to the book of minutes I find 
none; but that J. M. McAfee & Co. were afterwards treated 
as having worked under similar contracts with the two 
preceding companies. I have inquired of the secretary, H. 
M. Hammett, and he has no such paper in his office. I 
attempted to get original, but find that the contract was 
only by eommon consent of such of the stockholders as 
took any interest in the matter, and not in writing. The 
fact is that the railroad was about deserted by everybody 
except J. M. McAfee & Co., and there was nobody to con- 
tract with nor treat with, except as we met the stockholders 
individually. Col. W. A. Haskins subscribed $500.00 to 
support convicts we worked on the road, and became one 
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of the company of J. M. McAfee & Co. went into the 
company upon the condition that he should have a given 
number of convicts to work in his gold mine, the old 
Franklin mine in Cherokee county. This fact had escaped 
my memory until I was investigating the facts to answer 
your question. 

“ T have answered this question in my answer to direct 
interrogatory. I stated where they worked, but now remem- 
ber, in addition, that a squad was worked for digging out 
cellar for Dr. A. Reynolds in Marietta. I have no means 
of knowing or ascertaining how many, or how long, the 
convicts leased to J. M. McAfee & Co. worked on the rail- 
road. The Haskins squad of some twenty-five were carried 
from Canton to the Franklin gold mine, and remained 
there until they were carried to the upper counties in June, 
1876. The remainder worked on the Marietta & North 
Georgia Railroad until our subscriptions gave out, and until, 
speaking for myself, I could not support them longer, and 
if anybody else could, they would not; and we were forced 
to hire and work them as we could, to support them, or 
surrender them to the state. I did not manage, hire, or 
work the convicts during this time, except when nobody 
else would, and it was a necessity to hold them, but was 
often trying to arrange to put them back on the road, and 
hence I can’t answer your question with exactness. * * 

‘| have no books or record of any sort, and therefore 
answer from memory. My recollection is, about eighty to 
ene hundred convicts were carried from Fannin to the 
Cherokee Iron Company (Mr. A. G. West, president). This 
force was increased from the jails. I did not keep the 
books showing the number and names, and cannot give 
names or number of the convicts worked for the Cherokee 
Iron Company. * * When Maddox & Co. turned over 
the roadin April or May, 1879, I hired a part of the force 
worked by them on the road to the Cherokee Iron Com- 
pany, to support another squad in working on the road. 
Sometime in 1880 I removed fifty convicts from the Cher- 
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okee lron Company to the Macon & Brunswick Rrailroad, 
and left, as [ remember (not certain), about sixty convicts 
with the Cherokee Iron Company. This squad, less the 
discharges, remained with the Cherokee Iron Company 
until, as [ remember, the summer of 1881, when they were 
turned over to the Georgia Railroad, Eager and his assist- 
ants on the Marietta & North Georgia Railroad. i remem- 
ber that in 1880, W. R. Power, book-keeper for the Mari- 
etta & North Georgia Railroad Company, reported over ien 
thousand dollars paid to the company from the proceeds 
of this labor (which report is of file in the executive 
department), and expended on the road. The first convicts 
worked fo: the Cherokee Iron Company at forty cents per 
cord cutting coal wood; seventy-five cents per day for 
able-bodied men in ore bank. The Marietta & North Geor- 
gia Railroad Company were at all the expense of caring 
for them, and guarding, ete. There was quite a large 
squad, when received from Fannin, disabled, and requiring 
medical treatment. In December, after they went from 
the Cherokee Iron Company, as I remember, N. A. Eaves 
took charge and worked them under anotier contract, 
which I cannot state with accrracy, but the books will 
show. Then Maddox & Co. worked thei for the Cherokee 
Iron Company. I cannot give their contract without the 
books. The last hiring by me, as president, to the Cherokee 
Iron Company was, as [ remember, for about thirty-five or 
forty of the best hands. The Cherokee Iron Company 
agreed to pay $12.50 per month, and $7.50 for the remain- 
der. For several convicts nothing was paid. Under this 
low contract, the Cherokee Iron Company was to pay all 
expenses of every kind. I hired the convicts to the Macon 
& Brunswick Railroad Company, as I remember, at $15.00 
per month, per capita, and all expenses paid bv the Macon 
& Brunswick Railroad, except the clothing. It is impossi- 
ble to answer your question fully and accurately without 
the books, which I have not, and have no control over 
them. * * My recollection further is, that a part of the 
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proceeds of this labor was expended in taking up track and 
removing iron from the Memphis Branch railroad and re- 
pairing engine.” 

Lhe Marietta & North Georgia railroad never has signed 
any contract or lease with the state for convicts, that wit- 
ness remembers. 

“] was president of the Marietta & North Georgia Rail- 
read Compary from 1874 to May or June, 1881. Ihave no 
means of telling how many convicts were delivered to said 
company since April, 1871. My recollection is that J. M. 
McAfee & Co. secured 104, turned over by Field, McAfee, 
Tate & Co., and I think G. M. Manning and McKin- 
ney carried about seventy or eighty of this number to 
Fannin county, to be worked on the road in June, 1876. 
That the Haskins squad was added to this number, 
but that a part stopped at White Path gold mines, and 
were afterwards carried to Fannin county. I remember 
no increase of the force received by J. M. McAfee & Co. 
from Field, McAfee, Tate & Co. from the jails, but I think 
there was. Some were discharged before they went to Fan- 
nin. In July, 1876, I think, forty of the Stevens hands 
were received and turned over to Gilmer county. Quite 
a number were discharged, and some pardoned, while in 
Gilmer and Fannin. About one hundred were carried to 
Cedartown. Then the force was considerably increased 
from the jails, but the number I cannot tell, not even an 
approximate. Next was about fifty from Broomhead in 
1878. The remainder has been from the jails. All that 
Dr. Thomas Raines, surgeon, adjudged able-bodied, long- 
termed, were taken from the company April Ist, 1879, and 
place supplied by short-term men. After this, the force 

ras increased from the jails until 1882, as I remember 
the eempany had over two hundred. I have not, and can- 
not give names or number or term of service. I have not 
the custody or control of any book or paper containing the 
information asked. 

“ As already stated, I cannot tell where and how each 
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convict has been employed or worked. Wallis, Haley & 
Co. worked altogether on the Marietta & North Georgia 
Railroad, after removal to Marietta, and so did Field, 
McAfee & Co., except squad sent to Haskins, until forced 
to hire them out, as hereinbefore stated, to support them. 
The Stevens hands worked in Gilmer on the grading for 
several months, and were surrendered to the company, 
and [I sent them to Fannin, as before stated. From June, 
1876, tosummer of 1877, the J. M. McAfee & Co. hands 
worked in Fannin on the road; the citizens of Gilmer and 
Fannin refusing to support them longer, they, with the 
Stevens hands, were employed in cutting wood. Of this 
force about one hundred went to Cedartown, and a part 
worked for the Cherokee Iron Company, and a part for 
Macon & Brunswick Railroad until 1881. But a part of 
this time the force was less, and at others more. When 
the road was put in repair from Marietta to Canton in 
1880, a force was turned over to me by Maddox & Co. I 
had no means to support them, and worked 1 squad of 
forty or fifty on street leading from depot into Canton; 
they worked there two or three weeks. The road and con- 
victs were turned over to me by Maddox & Co. without 
a dollar to support them. I had to work them as best I 
could to support themselves, until I could make arrange- 
ments to put them to work again on the railroad, put on 
the grade north of Canton, supported by convicts worked 
for Cherokee Iron Company and for Macon & Brunswick 
Railroad, and by proceeds of operation of the railroad; I 
have already stated work done by J. M. McAfee & Co. for 
different parties. A squad of about twenty worked for 
J. M. McAfee at Canton on depot, as appears in book of 
minutes, 

“Joseph Kinsey is now president of the Marietta & 
North Georgia Railroad Company; George R. Eager and his 
associates ostensibly have possession and control of the 
convicts. George R. Eager, for himself and his associates, 
made a contract for building the Marietta & North Georgia 
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Railroad in June, 1881, which is in writing and on the book 
of minutes; I can furnish a copy; have not done so, nor 
do I know positively the status of that contract now. 

“George R. Eager is connected with the defendant’s 
company. Ido not know positively, of my own knowl- 
edge, what his connection now with the company is. Geo. 
R. Eager has the ostensible control of the convicts. I can- 
not furnish a copy of any contract of Eager with the 
railroad company, nor do I know positively, of my own 
knowledge, under what contract the convicts are now be- 
ing worked, whether under the contract with Eager, above 
alluded to, or by the North Georgia Improvement Com- 
pany,orhow. * * Althougha director, I have nothing 
to do with the management.” 

Complainants introduced John W. Nelms’s former testi- 
mony, as follows: He is principal keeper of the peniten- 
tiary, and went into office January, 1877. Has been 
keeper since that time. Records in his office do not show 
the leasing of the convicts. There are no minutes kept to 
show wno get the hands. There were none kept before I 
went into office. The records do not show the right of the 
person or persons who get them. Does not know the 
length of the lease to Wallis, Haley €Co. Haveseen the 
bond given for convicts. Have not seen the lease. You 
have (to Judge Hopkins) the bond. Has not exam- 
ined the minutes of the executive department for 
the lease of W., H. & Co., but may have done so— 
does not remember. Thinks he remembers that W, H. 
& Co. were to have a certain number of convicts at 
$11.00 per head. Does not remember to have seen the 
bond, and may have seen the contract. Gov. Smith leased 
the convicts under act of 1874, for five years. Knows that 
terms of act of 1874 were that the convicts were to be 
leased not over five years, and under his administration 
such was the practice. Does not remember whether the 
term of W., H. & Co. was for five years or for two or 
three. Made a statement on this point in first annual 





340 SUPREME COURT OF GEORGIA. 


Georgia Penitentiary Cos. Nos. 2 and 3 vs. Nelms, principal keeper, et al. 








report. Does not remember terms of Stevens's contract. 
Can make no statement as to terms upon which Governor 
Smith leased convicts, except Brown's reports and bonds 
of Alexander and others. Evidence in office is abundant 
that lease for all convicts under act of 1874 was for five 
years—say to1879. On first of April, 1874, reports show 
616 convicts in 1874. This was made basis of distribution 
of convicts up to April, 1879. Knows of no exception to 
this rule. Six hundred and sixteen was to be the basis of 
all convicts from 1876 to 1879, for leases ran that way— 
lessees claimed it as a right. Does not know if W., H. 
& Co. leased for themselves or the North Georgia Rail- 
road. Only knows from the bonds and other sources 
that there were such people as W., H. & Co. Found 
records of them in oflice. On 20th October, 1874, 
does not remember how many squads of convicts there 
were. Did know once, but have forgotten. This was two 
years before he came into office. Does not remember when 
the Northeastern road surrendered convicts. Does not 
know when the Northeastern road convicts were surren- 
dered to Tom Alexander. [Here Judge Hopkins read 
from page No. 3 of Nelms’s answers the paragraph begin- 
ning, “ That on the 20th October, 1875, there were ten,” 
etc., and ending, “and this charge was recognized both by 
the lessees and by the state.” | 

Nelms resumed: “Answer was made up from reports of 
Brown, chief keeper. Has no personal knowledge of any 
fact stated in paragraph read -by Judge Hopkins. Got his 
information from the records and from what the lessees 
said, and from the bonds on file. Does not personally 
know when the convicts of W., H. & Co. went into 
the possession of the North Georgia & Marietta Road, but 
learned from records that they went in 1876. Does not 
personally know under what lease W., H. & Co. were 
operating in October, 1875. His information comes 
from records of office. Does not know personally when 
the Northeastern Railroad surrendered their convicts. 
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After Penitentiary Companies 1,2 and 3 were organized in 
1576 they worked under the act of 1874 to 1879, and they 
paid under that act. Understood that those companies 
were organized to take convicts that might be forfeited. 
They paid $11.00 per capita for convicts under act of 1874. 

[Judge Hopkins here read from last clause in the con- 
tract of complainants with the state. | 

Nelms resumed: “Does not know if the companies took 
the convicts under act of 1874 or under contract of 1876. 
They paid the same price as act of 1874. Furnished Ma- 
rietta & North Georgia Railroad under act of 1874. -Only 
knows this because the parties claimed it. Does not per- 
sonally know under what law. Referred in his answer to 
the five years’ lease made in 1875. Does not personally 
know that the Marietta & North Georgia Railroad had any 
convicts prior to 1876. Knows nothing of the facts stated 
in his answers which occurred before he went into office. 
Does noi know if there was a distribution of convicts be- 
tween 1876 and 1879, under the act of 1876, save the four 
referred toin his answer. Does not remember how much 
Companies 2 and 3 paid between April, 1876, and April, 
1879. They may have paid about eleven or twelve hun- 
dred dollars apiece for convicts, at eleven dollars per capita. 
Have seen bond attached to the bill, found by Mr. Warren 
in executive office. Does not know if that was the bond 
that was lost. Were other bonds in his office, but governor 
had them removed. 

Cross-examined : 

“After he came into office. he could find monthly reports 
as to who had convicts. These reports gave the names, 
numbers, etc., of convicts that were held. Adopted a rule 
on the basis of 616, and gave out near pro rata among the 
lessees. Did this with the convicts that were forfeited. 
All lessees claimed this as the true basis. After organi- 
zation of the penitentiary companies, allowed Lockett 
pro rata under act of 1874. Does personally know that 
he gave new convicts to Marietta & North Georgia Rail- 
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road after he came into office, in 1879. Gave to Marietta 
and North Georgia Railroad convicts by same rule as he 
gave toothers. All parties stood on this rule. 

Re-direct ° 

‘* Made up report from book myself. Convicts were dis- 
tributed from jails according to the leases held. Convicts 
from expired leases were to go to Penitentiary Companies 
Nos. 1, 2:and 3, from 1876 to 1879. The Alexander con- 
victs were distributed to Marietta & North Georgia Rail- 
road and to Gov. Brown. The penitentiary companies 
got ne convicts, except four, between 1876 and 1879, un- 
der act of 1876. Marietta & North Georgia Railroad 
gave Gen. Phillips fifty and Gov. Brown twenty-one of the 
Alexander convicts that were forfeited.” 

W. D. Grant stated that he never made to Nelms any 
statement except this: That up to April 1, 1879, J. T. & 
W. D. Grant were entitled, under their lease, to new con- 
victs in the proportion of 180 to 116, and that after April 
1, 1879, the complainants and company No. 6 would take 
all the convicts, without exception. 

Affidavit of N. S. Eaves, in brief, as follows: Has been 
connected with management of road since 1877; railroad 
has always claimed convicts worked by McAfee, and pro 
rata of those coming in under a renewal of lease of J. M. 
McAfee & Co., and 250 from April 1, 1879, for three years. 
“ We demanded and applied for hands under every sec- 
tion and clause of the law, and could have paid expenses 
of bringing them; for Capt. West offered to advance the 
money, but we could not get them. We were always told 
before April, 1879, that we must wait until April, 1879, 
and get the two hundred and fifty, and when April, 1879, 
came we were told that we had them. Col. Nelms said to 
us before April, 1879, that he wanted to give us our quota, 
but was prevented by the other lessees, but that we were 
entitled to two hundred and fifty for three years from the 
first of April, 1-79, and that we should have them. With 
this understanding, that all the convicts were to be dis- 
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tributed under the twenty year lease on the 1st of April, 
1879, the principal keeper sent Dr. Raines to our camp, 
and took a large number of our very best long term men, 
and gave us back short term men, most of them inferior 
hands; also left some very inferior long term hands with 
them.” 

Certificate and affidavit of Nelms, principal keeper, show- 
ing that the railroad company had received, from April; 
1876, to April, 1879, convicts equal to labor of one man 
for 417 years ; from April, 1879, to April 1881, the equiva- 
lent of 429 years; and from April to Oct., 1881, the equiva 
lent of 100 years, making a total of 946 years. There was 
also a statement of the names, terms, when received, when 
discharged, etc., showing the number of convicts to have 
been 548, and the aggregate terms 1,824 years 9 months 
and 18 days. 

After hearing the application for injunction, the chancel- 
lor passed the following order: 








‘* After argument of counsel and consideration of this case, this court 
is of the opinion that the questions made in the amendment to the 
complainants’ bill have been, in the main, passed upon and deter- 
mined by the Supreme Court and this court heretofcre. The second 
paragraph of the first section of the act of 1876 (page 41) has been 
construed by the Supreme Court (65 @Ga., page 70) to mean that the 
Marietta & North Georgia Railroad was entitled to two hundred and 
fifty convicts for three years or longer, if necessury, to complete the grad- 
ing of theroad. They hold further, that the penitentiary companies 
took their lease subject to this burden. 

All questions as to whether the railroad company had complied 
with the conditions required by law necessary to entitle it to receive 
the convicts, have been heretofore determined by this court, under the 
direction of the Supreme Court, and are settled until they shall be 
passed upon by a jury, and the rights of the parties have been pro- 
tected by a bond which the road was required to file by the Supreme 
Court. 

The resolution of the general assembly, passed in 1883, as inter- 
preted and enforced by the governor in the executive order introduced 
in evidence, does nothing more than was done by the original resolu- 
tion of 1879 (which has already been passed upon twice by the Su- 
preme Court) except in so far as it gives to the road able-bodied con- 
victs, and prohibits the delivery to it of any women or old and infirm 
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convicts, and except in so far as it gives it the convicts until certain 
branch roads are completed. 

The question as to the validity of this last clause is not now properly 
before the court, because it is not claimed that the road is using them 
or about to use them for any such purpose. 

I am of the opinion that the resolution of 1883, in so far as it dis- 
criminates in favor of the road as to the kind of convicts to be deliv, 
ered to it, is unconstitutional and void, and ought not to be enforced, 

This court is bound by the decision of the Supreme Court on the 
question as to the act of 1876 and the resolution of 1879, and can only 
consider the resolution of 1883 in so far as it differs from and goes 
beyond that act and resolution in its terms, that act and resolution 
having been interpreted by the Supreme Court, and the complainants 
being already fully protected by the bond that has been filed under 
that decision, and the order of this court in conformity thereto. ° 

It is therefore considered and ordered, that this injunction issue as 
prayed for, restraining the defendant, John W. Nelms, principal 
keeper of the penitentiary, from carrying into effect that portion of 
the resolution of the general assembly of 1883, which requires him 
to deiiver to the Marietta & North Georgia Railroad Company only 
able-bodied convicts, and prohibits the delivery to it of any women 
or old and infirm convicts, and that he be enjoined from making any 
other than a fair prorata division of this class of convicts between the 
complainants and the Marietta & North Georgia Railroad Company. 

As to the other prayers in the bill and amendment, it is ordered that 
the injunction be denied. 


W. R. Hammonp, J. S.C. A. C. 
At Chambers, Nov. 3, 1883.’’ 


Both sides excepted. The complainants assigned as error 
that part of the judgment which denies the injunction 
prayed for; the railroad company assigned as error that 
part of the judgment which held the resolution of 1883 to 
be void in so far as it provided that no more women or 
old and infirm convicts should be furnished to the railroad. 

This case has been before the Supreme Court several 
times, and will be found reported in 65 Ga., 67, 499: €7 
Ga., 565. 


James M. Surtu; Hopkins & Gtewn, for plaintifis in 
error. 


B. F. Aspott; Hoke Surtu, for defendants. 





SEPTEMBER TERM, 1883. _ 845 





Georgia Penitentiary Cos. Nos. 2 and 3 vs. Nelms, priucipal keeper, et al. 








Stewart, Judge. 


Complainants, Penitentiary Companies Nos. 2 and 3, 
filed their bill in Fulton superior court, against defend- 
ants, the Marietta & North Georgia Railroad Company, 
of Cobb county, and John W. Nelms, principal keeper of 
the penitentiary, of Fulton county; in which bill com- 
plainants alleged that, under the act approved February 
25th, 1876, the governor was authorized to lease out the 
convicts of the state for the term of twenty years: that 
on the 21st of June, 1876, the governor, in pursuance of 
said act, entered into a contract with the Dade Coal Com- 
pany and complainants, by which he did lease the said 
convicts to said three companies for the term of twenty 
years, from April Ist, 1879; that by the provisions of 
said act, before the lessees of said convicts were entitled 
to any of said convicts, two hundred and fifty of them 
should be assigned to the Marietta & North Georgia Rail- 
road Company for the space of three years. That the 
governor, in pursuance of said act, did assign said railroad 
company the number to which it was entitled, and that 
since that time said company was claiming more of said 
convicts; and that said Nelms, well knowing that said 
company had received all it was entitled to under said 
act, was assigning to it more convicts, and threatened to 
continue to assign convicts to it. All this, they allege, 
was contrary to law, and in disregard of the rights of com- 
plainants. 

To this bill an answer was filed by Nelms and the rail- 
road company, in which they insisted that the railroad 
company had not received the number of convicts allowed 
under the act of 1876. They also insisted that the supe- 
rior court of Fulton county had no jurisdiction of said case. 

A hearing was had before Hon. George Hillyer, Judge 
of the Atlanta circuit; his decision was brought to this 
court for review. (See case reported in 67 Ga. Rep., page 
565.) This court then held that the superior court of Ful- 
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ton county had jurisdiction of said case. Nelms, as prin- 
cipal keeper of the penitentiary, was enjoined from turning 
over the convicts, as prayed for. It was provided that 
the injunction might be dissolved by giving bond. It 
appears, from the record in the case, that bond was given 
by the railroal company. It further appears that on the 
16th of October, 1883, complainants amended their bili, 
repeating the charges in the original bill and amendments, 
and further alleged that the contracts made by the state 
of Georgia with Georgia Penitentiary Companies One, Two, 
and Three, were still of force. That complainants had 
complied with their part of said contracts. They further 

llege that, since the date of said contracts, the Marietta 
& North Georgia Railroad Company has received largely 
more than two hundred and fifty convicts for three years. 
Complainants charge, that on the 26th day of September, 
1883, the legislature of Georgia passed the following reso- 
lution: 

‘* Resolved by the Senate, the House concurring, that the governor 
be, and he is hereby instructed to direct the keeper of the peniten- 
tiary to turn over to the Marietta & North Georgia Railroad Company 
two hundred and fifty able bodied convicts, to be worked for the 
benefit of said railroad company for the full space of three years, or 
until the main line of said railroad is completed to the North Caro- 
lina line, and the Duck Town branch is completed to the Tennessee 
line, and the Dahlonega branch is finished to its intersection with 
the Gainesville and Dahlonega Railroad. 

“‘ Resolved, further, that no more women convicts, nor old and infirm 
convicts be furnished said company.”’ 

Complainants further allege that the convicts mentioned 
are part of those included in their contract, and for which 
they pay hire. 

They insist that said resolution impairs the »bligation 
of the contracts they have made with the state, and is, 
therefore, null and void. They charge tiat John W. Nelms, 
principal keeper of the penitentiary. will deliver the con- 
victs to the defendants, unless restrained, and enjoined by 
the courts. They claim that their damages are irrepara- 
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ble ; and, therefore, pray that an injunction issue, restaain- 
ing Nelms from delivering, and the railroad company from 
receiving, the convicts. 

To this bill, as amended, defendants filed a demurrer and 
answer, by which they insist that said resolution does not 
impair the obligation of any contract; and they also claim, 
that there are no such corporations as Georgia Peniten 
tiary Companies Nos. 2 and 3. 

A hearing was had before Hon. W. R. Hammond, judge 
of the Atlanta circuit. Much testimony was introduced, 
and after considering the case, Judge Hammond held 
that most of the questions made in the bill, as amended, 
had been decided by this court, in the case reported in 65 
Ga., Rep., page 70. He held that so much of the resolu. 
tion of 1883 as provided that “no mor women convicts, 
nor old and infirm convicts be furnished to the railroad 
company,” was null and void; and John W. Nelms was 
restrained by injunction from carrying into effect this part 
of said resolution. He refused to grant an injunction, re- 
straining Nelms, as principal keeper, from delivering con- 
victs under the resolution (except as before stated), hold- 
ing that the ofher questions made had already been deci- 
ded by this court. 

To this ruling -and decision of Judge Hammond both 
complainants and defendants sued out bills of exceptions, 
and said decision is now here for review. Pending the 
argument here, defendants in error withdrew their bill of 
exceptions. 

1. The act of the legislature of this state, passed in 1876,. 
authorizing the governor to lease the convicts of the state 
to certain penitentiary companies, is constitutional and 
valid. There is no provision of the conttitution of this 
state which prohibits the legislature from authorizing the 
governor to enter into contracts disposing of the labor of 
the convicts of the state; provided that, in making such 
contracts of lease, the state reserves the police power over 


the convicts, and this was done, both under the acts of. 
¥ 71-23 
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1874 and 1876. The validity and legality of the contracts 
between the state and complainants was fully recognized 
by this court in the decision of the court reported in 65 
Ga., page 504. 

2. A contract of lease made by the governor with Geor- 
gia Penitentiary Companies Numbers One, Two and Three, 
are valid and binding both upon the state and said com- 
panies. 

From the record in the case, it appears that his excel- 
lency, James M. Smith, governor of Georgia, under the 
provisions of the act of 1876, advertised for bids from 
those who desired to lease the convicts of the state, and 
after considering the same, declined to accept the bids as 
in said contracts stated; but did enter into the foliowing 
contracts with said parties, to-wit: 

‘* WuerEas, inthe opinion of the governor, none of s:id bids ought 
to be accepted (they being the only bids offered for any considerable 
number of convicts), as they are so in conflict as to the amounts for 
the whole, or for half, as to make it doubtful which would be the best 
for the state; and 

‘‘ Wuereas, all of said bids are too low, in the opinion of the gov- 
ernor, and he has informed said bidders that he cannot accept their 
bids upon the terms and for the prices therein specitie1, but that the 
said three companies may take the whole of said convicts for the 
sum of five hundred thousand dollars, to be paid in twenty equal, 
annual installments, commencing at the end of the first year after 
the termination of the present lease,—the Dade Coal Company taking 
the three hundred long-term men bid for by it, to be kept up con- 
stantly to that number of able-bodied men, if there be, and so long 
as there shall be, so many in the penitentiary, to be used in mining, 
as provided for by the statute; and the other two companies dividing 
the remainder into two equal parts, and the number that each of the 
two last mentioned companies has, shall be kept equal during the 
period of the lease; the convicts held by each company to be em- 
ployed in the labor specified in the statute. The annual instal:ments 
to be paid into the treasury of the state at the end of each year dur- 
ing the period of twenty years; such installments being the sum of 
twenty-five thousand dollars. Each of said companies to pay its 
pro rata share of said sum. The principal keeper of the peniten- 
tiary, under the directicn of the governor, shall adjust pro rata shares 
of said sums between said companies in proportion to che number 
of convicts held by each during the year; but in no case shall adjust- 
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ment operate so as to reduce the annual rental of said convicts below 
the sum of twenty-five thousand dollars. Each company shall pay 
the amount of annual hire fixed by such adjustment promptly on the 
last day of each year. 

‘‘Aad the said three companies, each acting for itself as a sepa- 
rate and distinct company, and each assuming its own proportion of 
the obligations above mentioned, and no more, having accepted the 
foregoing modifications of their respective bids suggested by the 
governor; it is agreed by said companies, each one acting separately 
for itself, and by James M. Smith, governor of said state, that the 
said convicts be leased to said three companies above named, in the 
proportion as to the number of convicts and upon the terms herein- 
before specified ; each company to give bond, with approved security, 
for its own part of the obligation devolved upon it by the acceptance 
of the bid, modified as aforesaid, in the following sums, to-wit: 

‘‘ The Georgia Penitentiary Company No. 1, composed of the Dade 
Coal Company, in the sum of twenty-five thousand dollars. 

“The Georgia Penitentiary Company No. 2, composed of B. G, 
Lockett, L. A. Jordan, W. B. Lowe and J. B. Gordon, in the sum of 
thirty-seven thousand five hundred dollars; and 

‘‘ The Georgia Penitentiary Company No. 3, whose stockholders are 
Thomas Alexander, W. D. Grant, W. W. Simpson, John W. Murphey 
and William H. Howell, the sum of thirty-seven thousand dollars, each 
of said bonds to have proper conditions for the management, control 
and safe keeping of said convicts according to law and to the rules 
and regulations prescribed for the government of the penitentiary, 
and in view of the fact that existing contracts of lease may be can- 
celed before the first day of April, 1879, (the time when all the 
present leases expire) it is further agreed that in all such cases the 
lessees under this contract shall take possession of all convicts which 
may thus fall upon the hands of the state, and shall hold, manaze 
and control the same according to the provisions of this contract, 
and of their bonds given under the same, and shall be respectively 
bound to pay for said convicts until the first day of April, i879, at 
the rate of eleven dollars per capita per annum.”’ 


This contract of lease was signed by the governor and 
by the officers of the penitentiary companies named. And 
in pursuance with said contract bonds were given, and on 
the 22d day of June, 1876, an executive order was made 
by the governor, accepting the bonds and contracts ; and 
by said order the companies were declared to be corpo- 
rations, and the names of the officers of said companies 
were entered on the minutes of the executive department. 
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Under the contracts thus made by the lessees, should 
they fail at the end of any year, to pay the amount agreed 
upon for the hire of the convicts, by an act passed in 1876, 
the ccmptroller general could issue an execution for said 
amount not paid. Under the contract, as herein set forth, 
Penitentiary Companies Nos. 1, 2 and 3 contend that they 
are entitled to the services of all the convicts (except 250 
to Marievta & North Georgia Railroad for three years,) 
for a period of twenty years from April 1, 1879, the date 
at which leases under the act of 1874 expired. Defendants 
insist that the Marietta & North Georgia Railroad Com- 
pany was an incorporated railroad company working con- 
victs when the act of 1876 was passed, and as such, insist 
that they are entitled not only to 250 for three years, but 
are entitled to a re-lease of convicts under the act of 1876, 
in preference to the rights of complainants. And defend- 
ants further insist that the state of Georgia, notwithstand- 
ing lease contracts have been entered into by it, has the 
right to withdraw from such contracts at its pleasure. 

The constitution of the United States provides that no 
state shall pass any law impairing the obligation of con- 
tracts (See Sec. 9, Const.). This court holds that the in- 
hibition in the constitution that prevents a state from pass- 
ing a law impairing the obligations of contracts, applies to 
contracts made by the state, as well as to contracts made 
between citizens of the state. 

Cooley on Constitutional Limitations very pertinently 
submits the following inquiry. “Is a grant froma state ex- 
cluded from the operation of the provision? Is the clause 
to be considered as inhibiting the state from impairing the 
obligauons of contracts between two individuals; but has 
excluded from that inhibition contracts made with the state 
itself? The words themselves contain no such distinction: 
they are general, and are applicable to contracts of every 
description.” Story, in his Commentaries on the Constitu- 
tion of the United States, insists that a grant by the state, as 
well as executed contracts, comes within the prohibition of 
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that clause which prohibits a state from passing laws which 
impair the obligations of contracts, and this he holds, would 
be true, whether the contract be made by direct legisla- 
tive act, or by an agent of the state in pursuance of law. 
We hold that the obligation of a contract made by the 
state with one of its citizens cannot be impaired by legis- 
lative act any more than if the contract was made between 
two of the citizens of the state; that contracts made by the 
state with a citizen of the state come within the inhibi- 
tion of the constitution of the United States upon the sub- 
ject of a state’s violating the obligations of contracts by 
legislative act. A state being sovereign in the eye of the 
law, is presumed to be the embodiment of all the wisdom, 
honor, justice and virtue of its citizens; and how could this 
great commonwealth lay claim to such a high standard of 
excellence, if she should break her contracts with impunity? 
If there be reason and justice in the rule that the obliga- 
tions of contracts between citizens should not be impaired 
by legislative act, when the state is a party to the con- 
tract, is it not a stronger reason why the rule should be 
maintained and upheld? 

Contracts are the springs of trade, commerce and busi- 
ness; they determine the confidence of man in the conduct 
of his fellow; the virtue of the citizen, as well as national 
life, can rest on no safer foundation than the faithful fulfill- 
ment of contracts. That contracts are to be maintained 
in a republican form of government, is a rule that is fun- 
damental. 

We find that the state, through its chief executive, has 
leased its convicts for twenty years, and is to receive 
$25,000 per annum. Whether the contract thus made was 
proper, or whether now one more remunerative to the state 
could be made, are considerations by which this court can- 
not afford to be influenced; it is the mission of the courts 
to enforce, and not to make, contracts. The state can change 
its penitentiary system; can change its modes of punish- 
ment, may reduce felonies to misdemeanors or make, pros- 
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pectively, misdemeanors felonies, but as long as the state 
continues its present system and modes of punishment, 
contracts made, in having the same enforced, are binding 
on the state. If this were not so, with what claim of right 
or degree of propriety could the state insist that the lessees 
should perform their part of the contracts, as hereinbefore 
set forth ? 

3. The legislature, in 1883, passed a joint resolution in- 
structing the principal keeper of the penitentiary to turn 
over to the Marietta & North Georgia Railroad Company 
two hundred and fifty able bodied convicts, to be worked 
for the benefit of the company, until the line of said road, 
together with certain branch roads, shall have been com- 
pleted. And complainants, by their amended bill, allege 
that, in pursuance with the resolution, Nelms, as principal 
keeper of the penitentiary, unless enjoined, will deliver 
the convicts therein mentioned to the railroad company. 

This resolution upon its face purports to be, and is, a 
new grant+by the state to the railroad company. It was 
passed at a time when, by contract. between the governor 
of the state and the penitentiary companies, the labor of 
all the convicts, for twenty years, had been leased for the 
sum of twenty-five thousand dollars per annum. This 
resolution, if carried into effect, will withdraw from the 
penitentiary companies the labor of two hundred and 
fifty convicts, which they would be entitled to under their 
contracts made with the state; and there is no offer or 
tender of compensation by the state. 

This court holds that the resolution is unconstitutional 
and void, as it violates the obligations of contracts entered 
into by the state in leasing its convicts. We fully appre- 
ciate the rule thit the courts should not hold an act of 
the legislature unconstitutional, unless its unconstitution- 
ality is clearand manifest, but in view of that provision of 
the constitution of the United States which prohibits a state 
from passing laws which impair the obligations of contraets, 
as Well as provisions of our own state constitution which 
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provides that private property shall not be taken for public 
use without just compensation, and that no grant of special 
privilege or immunity shall be revoked, except in such 
manner as to work no injustice; and again, that legisla- 
tive acts in violation of the constitution of the state, or of 
the constitution of the United States, are void, and the 
judiciary shall so declare them ; under these constitutional 
provisions, we feel constrained to hold said resolution null 
and void. 

The resolution of 1883 does not reserve the police power 
of the state over the convicts, and while the state may 
contract away the labor of the convicts, it has no power to 
part with the police regulations over the convicts; for this 
reason the resolution is void, and should not be enforced, 
We deem it scarcely necessary to say further, that, by leg- 
islative act to take the property of A. and give it to B. is 
not only a violation of constitutional law, but a violation 
of the broadest principles of justice and right. It will be 
remembered that neither in the resolution, evidence, or 
argument of counsel has it been shown that it is necessary 
for the protection of the lives, comfort or safe keeping of 
the convicts, or for the protection of society, that said reso- 
lution should be enforced, but the same, without more, 
directs the principal keeper of the penitentiary to turn over 
two hundred and fifty convicts to the railroad, the labor 
of whom, by contract, had been disposed of to the peniten- 
tiary companies. We therefore hold that Nelms, as prin- 
cipal keeper of the penitentiary, be enjoined from deliver- 
ing to the railroad company any convicts under said reso- 
lution, and that the railroad be enjoined from receiving 
any under said resolution. 

4. Under the act of 1876, the Marietta & North Geor- 
gia Railroad Company was entitled to the service of two 
hundred and fifty convicts for three years, and after said 
railroad company has had the service of said convicts for 
three years, the companies known as penitentiary compa- 
nies are entitled to the same, unless the railroad company 
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can bring itself within the proviso of the act of 1876 by 
showing that, as an incorporated railroad company, by. 
authority of the state, when the act of 1876 was passed, it 
was working the convicts of the state, and that it made 
application for a re-lease of convicts, as required by law, 
before the state leased the convicts to the penitentiary 
companies. This question of fact, we hold, should be sub- 
mitted to,and passed upon by, ajury; that the same should 
be established by competent legal evidence, not the vague 
recollection or supposition of witnesses, but evidence show- 
ing that the officers of the railroad company applied for 
and received and worked the convicts of the state as an 
incorporated railroad company. 

Should the railroad company establish the fact that it 
has a superior right to convicts to that of the penitentiary 
companies, then such a decree should be framed as would 
authorize the railroad company to have such number of 
convicts, and for such length of time, and for the purpose 
as set forth in the proviso to the act of 1876. But, on the 
contrary, should the railroad company fail to establish any 
right to convicts, other than the two hundred and fifty for 
three years in that event, we hold that a court of equity 
has the power to decree that the convicts held now by the 
railroad company be delivered up, so that the same can be 
turned over to the penitentiary companies. 

In looking through the evidence contained in the record 
in this case, we hold that the injunction granted in this 
case should be so modified as to enjoin the principal keever, 
Nelms, from delivering, and the railroad company from 
receiving, any more convicts, until the right of the rail- 
road company to receive more shall have been established 
by law; and as this direction will require the principal 
keeper, Nelms, to turn over convicts which will hereafter 
be received by him, we direct that the Penitentiary Com- 
panies Nos. 2 and 3 file with the clerk of Fulton superior 
cour bond, with good security, conditioned to pay the rail- 
road company any damages which 1t may sustain on ac- 
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count of the service of convicts turned over to the peni- 
tentiary companies which should have been received by 
the railroad company. 

We find that this is the fifth (fourth ?) time this subject- 
matter of litigation, first in one form and then in another, 
has been before this court for consideration. It is the de- 
sire of this court, and doubtless is of all parties to the case, 
that the rights of complainants and defendants should be 
finally adjudicated and settled. We therefore direct that 
complainants, on the trial of the case, have leave to so 
amend their bill as to have any claim for damages which 
they have already sustained, or which they may hereafter 
sustain, on account of the loss of service of convicts receiv- 
ed by the railroad company to which it was not entitled, 
submitted to the court and jury, and the same adjudicated, 
on the trial of this case. 

5. Under the contracts between the state and the peni- 
tentiary lessees, the lessees have a vested right to the 
labor of the convicts so leased, and the legislature has no 
power, under the constitution and laws of this state, and 
of the United States, to deprive the lessees of this right to 
the labor of the convicts thus leased. 

In a bill brought by complainants against defendants in 
Cobb superior court, and which case was brought to this 
court for review, this court then held taat it was compe- 
tent for the state to relieve itself of the burden incident to 
the feeding, clothing, guarding and other expenses of the 
convicts, by an arrangement with any person to take charge 
of them and to confine them during their terms of senten- 
ces against them. See 65 Ga, page 504. The decision, 
as then rendered, in effect, decided the question that the 
lessees had a vested right in the labor of the convicts, the 
state reserving the police power over the convicts. If 
the lessees have a vested right in the labor of the convicts, 
then that right cannot be taken away without tendering 
just compensation. We hold that the labor of the con- 
victs, as contracted for, was not a mere expectancy, but was 
such a property right as to support a valid contract. 
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6. The police power of the state over the convicts leased 
to the penitentiary companies is reserved and secured by 
the contracts of lease to the state, so that the state has 
entire control of the moral and physical condition of the 
convicts, and can make all needful and necessary regula- 
tions as regards the safe keeping, feeding, clothing and 
medical treatment of the convicts. 

The state, in the exercise of its sovereign rights for the 
protection of society in the enforcement of the judgments 
and sentences of the courts, as well as for the humane 
treatment of its convicts, should reserve to itself the police 
power over its convicts. This right was reserved by the 
acts of 1874 and 1876, and the same was made a condition 
in the lease contracts, as therein stated. 

7. Under the act of 1876, persons leasing convicts are 
called corporations in the manner and for the purpose as 
specified in the act. 

Defendants insist that complainants are not corporations. 
‘We hold that the state has the right to create an agency 
of one or many persons, to aid the state in the enforcement 
of the criminal laws of the state, by having the convicts 
of the state guarded and kept at laborin accordance with 
the judgments of the courts, by which the convicts are re- 
quired to be imprisoned and worked. The fact, that such 
an association of persons is loosely called corporations, 
does not render invalid contracts made by the state with 
such persons ; and the state having in this manner, and for 
the benefit of the state, contracted with such persons, calling 
or denominating them corporations, would not authorize 
the state to take advantage of that fact; and the railroad 
company claiming rights subordinate to the rights of the 
state, can take no advantage of the same. 


Judgment reversed. 


Cited for plaintiffs in error: Lease contracts, 65 Ga., 68. 
Vested right, Code, §§$4995, 5025, 5274; 8 Wheat., 92; 4 
Pet.. 594; 15 Cal. Rep. 429. 
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Cited for defendants in error: Principal keeper not en- 
joined, 55 N. Y.,390; 46 Ga., 315; Code, §5015; 4 Wal., 
475; 46 Ga., 350; 43 Jb., 471; High on Inj., 1326; 9 
Wheat., 738; 16 Wall., 203; 4 7b., 475; 48 Ga., 474; 45 
Ib., 365. Police power, Code, §§4993, 5029; 56 Ga., 67; 
Cooley on Con. Lim., 149, 339, 345, 475, 706, 710, 712; 97 
U.S. Rep., 25; 94 Jb., 645 ; 33 Ga. supplement, 166 ; 17 Zd., 
56; 65 /b., 500. No vested right in labor of convicts, Cooley 
Con. Lim., 149, 345, 439, 440, 366; 10 Howard, 511; 101 
Ill., 278; 43 N. J., 571; 1 N. H., 199, 304. No proper 
parties, Code, §5068; Abb. T. E., 20; 16 Wend., 605; 24 
Howard, 283; 55 Ga., 639; 63 1b., 679; 57 Zb., 231; 16 
John., 34; 11 Maine, 54; 16 Ala., 448; 48 Cal., 494; 54 
Ala., 471. 


CoTHRAN, next friend, et. al. vs. BROWER et. al. 


. Where the exception is to the refusal of the court below to dismiss 
a motion for new trial for want of service in proper time, if there 
be nothing to show that any evidence was introduced by either side 
on the motion to dismiss, this court will presume that there was 
none, but that the question was determined by the court below from 
an inspection of the record, and a motion to dismiss the writ of’ 
error because no evidence is contained in the bill of exceptions will 
be overruled. 

2. Except in extraordinary cases, all applications for a new trial must 
be made during the term when the trial was had. Where an order 
was taken ex parte, allowing a motion for new trial to be made in 
vacation, and it was so made, it was fatally defective. 

. If aconsent order was taken during the term of the trial, allowing a 
specified time within which to make out and file a motion for new 
trial in vacation, and another specified time within which service 
thereof should be made upon the respondent, every condition of 
the consent must be complied with, or the consent goes for naught. 
Where no service appears to have been made within the time pre- 
scribed, the motion for new trial will be dismissed on motion. 


November 138, 1883. 


New Trial. Practice in Superior Court. Practice in 
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Cothran, next friend, ef al. vs. Brower et al. 


Supreme Court. Before Judge Brown. Floyd Superio 
Court. March Term, 1883. 








Reported in the decision. 


D. S. Printur; J. W. H. Unperwoop, for plaintiffs in 
error. 


C. N. Featnerston ; T. W. ALEXANDER, for defendants. 


BLANDFORD, Justice. 


The plaintiffs filed their bill against defendants, and ob- 
tained a decree. During the term, on motion of defendants, 
the presiding judge ordered that they be allowed until the 
first Monday in May thereafter to make out and file a 
motion for new trial, together with a brief of the evidence 
and that the decree rendered in said case be superseded 


pending said motion, and that movant serve upon the 
counsel for complainants a copy of the motion by the 4th 
Monday in March next thereafter, and the same was set 
for a hearing before his Honor, James R. Brown, at Canton, 
Georgia,on that day, which order was dated January 27th, 
1883. At the hearing before Judge Brown in May, coun- 
sel for the respondents moved to dismiss said motion, upon 
the ground that no service of said motion had been made 
by the terms of said order. The court overruled said mo- 
tion to dismiss, and respondents excepted, and now pre- 
sent this writ of error to review and reverse the ruling of 
the court refusing to dismiss the motion for new trial. 
The defendants in error moved to dismiss the writ of 
error in this case, upon the ground that no evidence is set 
out in the bill of exceptions, upon which said motion to 
dismiss the motion for new trial by plaintiff in error was 
based before the court below. The bill of exceptions and 
the record in the case do not show that any evidence was 
submitted to the court by either party upon the motion to 
dismiss the motion for new trial made by defendants in 
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error; it is to be presumed that the record in the case was 
before the judge who heard the motion, and nothing else. 
There was no evidence submitted by either party ; hence 
we conclude said motion was heard and decided upon the 
record alone. The motion to dismiss this writ of error is 
overruled. 

The question in this case is, under the facts already 
stated, should said motion to dismiss the motion for new 
trial have been overruled? The order of the presiding 
judge authorized the defendants to make out a motion for 
new trial in vacation; nor does it appear that the motion 
for new trial in this case was made during the term. This 
was fatal of itself to the motion, it not appearing that this 
was an extraordinary case. By Code, §3719, it is provided : 
*‘ All applications for new trial, except in extraordinary 
cases, must be made during the term at which the trial was 
had, but may be heard, determined and returned in vaca- 
tion.” But the plaintiffs in error insist that the order grant- 
ed in this case was based upon consent of the plaintiffs, and 
that as it appeared that a condition in the order required 
that the motion for new trial should be served on the 
counsel for plaintiffs by the fourth Monday in March, be- 
fore the motion was to be heard in May, which the record 
showed had not been done, that then the motion skould be 
dismissed. If the order was based upon the consent of the 
plaintiffs (which does not appear), then it is material that 
every condition of such consent should have been complied 
with; that the motion should have been served by the 
fourth Monday in March on the plaintiffs, or else the con- 
sent goes for naught, and said order will stand as if no 
consent had been granted ; and no such service having been 
made, the motion is as if no consent therefor had been 
made by plaintiff; consequently, by §3719 of the Code, 
the motion must be made during the term at which the 
trial was had, and this not being done, it follows that the 
judgment overruling the motion to dismiss tho motion for 
new trial filed by defendants in error, must be reversed, 

Judgment reversed. 
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Lunpy vs. THE STATE OF GEORGIA. 


1. Where a burglary has been committed, and money, goods, or other 
property which was in the house at the time of the burglary is 
soon thereafter found in the possession of a person who is unable 
to account for his possession, it raises a presumption of his guilt, 
and the jury would be authorized to find a verdict of guilty. 

. The newly discovered evidence in this case is quite immaterial, or 
at best negative testimony. 


September 18, 1883. 


Criminal Law. New Trial. Before Judge Bower. 
Mitchell Superior Court. March Term, 1883. 


Reported in the decision. 


C. C. Davis; A. L. Hawes, by W. N. Spence, for plain- 
tiff in error. 


J. W. WALTERS, solicitor general, for the state. 


BLANDFORD, Justice. 


Ben Lundy was indicted in the superior court of Mitchell 
county for burglary, and found guilty ; he made his motion 
for new trial, upon the ground that the verdict of the jury 
was contrary to the evidence, and upon the further ground 
of newly discovered evidence in this, that search had been 
made of the house of prisoner, and none of the property 
said to be missing from the house which had been burglar- 
ized could be found. The court below refused the new 
trial. 

The evidence showed that the store-house of the prose- 
cutor had been broken open on Christmas eve night, 1882, 
and money and other valuable things had been taken 
therefrom; that on the third day thereafter the clerk ot 
prosecutor received in trade from prisoner a mutilated 
silver quarter of a dollar, which the prosecutor identified 
as having been in the money drawer of the house the 
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night it was brokeninto; he knew from certain notches in 
it and from its date. Prisoner stated that he got it from 
John Glozier; and when walking to the store of Glozier, 
he said he got it from Bill Glozier; and finally stated that, 
if he did not get it from Bill Glozier, he did not know from 
whom he got it. John and Bill Glozier testified that pris- 
oner did not get the coin from either of them. It is a well 
settled principle of law that where a burglary has been 
committed, and money, goods or other property which was 
in the house at the time of the burglary is soon thereafter 
found in the possession of a person who is unable to ac- 
count for his possession, it raises a presumption of his guilt 
and the jury would be authorized to convict upon this tes- 
timony alone. This is a matter entirely for the jury, tak- 
ing into consideration the character of the accused, the 
nature of the property found upon his person, or in his pos- 
session, the length of time which had elapsed since the 
burglary, and the difficulty or impossibility on the part of 
the accused to account for his possession of the stolen 
property. These matters were properly left to the jury by 
the court in his charge, and we see ne error either in the 
charge of the court or finding of the jury, under the evi- 
dence in this case. 

The newly discovered evidence is quite immaterial and 
at best negative testimony. 

Judgment affirmed. 


Sevy vs. THe STATE oF GEORGIA. 


The offences of simple larceny and trespass are not of the same genus. 
In the latter there is no animus furandi, in the former there is. 
Hence, one who is indicted for a trespass cannot be convicted, if 
the testimony shows that he is guilty of simple larceny. 


October 2, 1883. 


Criminal Law. Trespass. Larceny. Before Judge 
Furr. Schley Superior Court. March Term, 1883. 
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Sevy vs. The State. 


Reported in the decision. 


J. N. Scarsoroucu; M. J. Watt; C. F. Crisp, for plain- 
tiff in error. 


C. B. Hupson, solicitor general, for the state.. 


BLaANpDFoRD, Justice. 


The plaintiff in error was indicted for the offence of tres- 
pass, and found guilty. He made a motion for new trial, 
which was refused; and this decision is excepted to, and 
comes here for review. 

The testimony of the witnesses for the state shows that 
about the time alleged in the bill of indictment the prose- 
cutor had taken from his field some forty bushels of oats, 
which had been cut and “shocked”; that the oats were 
of the blue stem variety, were very fine, had been planted 
on good land; that the tracks of a wagon had been traced 
from the field of prosecutor to the house of prisoner; that, 
upon entering the crib of prisoner, oats of about the same 
amount which prosecutor had lost were found in the crib; 
that they were of the blue stem variety ; were wet; pros- 
ecutor identified them by the peculiar manner in which 
the bundles were tied, as prosecutor had tied them, and 
they were of the same kind as the oats missing from his 
field. This was on Saturday evening, and on Monday 
morning following, when prisoner’s crib was again exam- 
-ined, the oats of the prosecutor had been removed, and 
other bundles of oats, which were dry, and not of the blue 
stem variety, were found therein. 

This evidence was sufficient to have convicted the de- 
fendant of simple larceny, as the testimony was ample as 
to the animus furandi with which the oats were taken, 
and it did not show the defendant guilty of a trespass. 

Upon an indictment for simple larceny, one cannot be 
convicted of a trespass, as the offences are not of the same 
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genus; and hence one who is indicted for a trespass cannot 

be convicted, if the testimony shows he is guilty of simple 

larceny. In the first offence there is no animus furandi ; 

in the latter there is. The court should have granted a 

new trial in this case. The judgment is reversed. 
Judgment reversed. 





Cuay vs. Banks e¢ al.; Banks et al. vs. MILts et al.; Wit- 
KINS vs. MILLS. 


1. The assignee of achosce in action other than promissory notes, bills 
of exchange, etc., takes it subject to the equities existing at the 
time of the transfer, and to such as subsequently arise, unless no- 
tice be given to the party bound. 

2. As a general rule, a party cannot hold alien on his own property ; 
and this is never allowed except where equity intervenes to pro- 
tect the title and thereby prevent a failure of justice. 

(a.) Where the money due on a mortgage is paid by one whose duty 
it is, by contract or otherwise, to pay the mortgage, it is a release, 
though, in form, it purports to be an assignment ; and a subsequen} 
assignment of the mortgage by the party whose duty it was to ex- 
tinguish it, could give no title to the assignee as against the holder 
of another mortgage, to advance the lien of which the agreement 
to take up the first incumbrance was made. . 

3. Notice to the second assignee was unnecessary. Were it other- 
wise, there were circumstances sufficient to have put him upon 
inquiry and to have affected his conscience with direct notice. 

4. Directions given as to the decree to be rendered and the determin- 
ation of the equities between the parties in this case. 

(a.) The act of 1880 allowing mortgages to be foreclosed in equity con- 
ferred fuller powers upon the court by this mode of procedure than 
it had at law; and in addition to the foreclosure, a personal decree 
may be rendered against the mortgagor. 


February 2, 1884, 


Mortgage. Title. Choses in Action. Merger. Equity. 
Liens. Before Judge Apams. Chatham Superior Court. 
March Term, 1883. 


B. B. Ferrill, receiver, and Mrs. Louisa C. Banks filed their 
bill against G.A. Wilkins and Joseph Clay, alleging, in brief, 
v 71-24 
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as follows: Mrs. Banks filed her bill for alimony against 
her husband, Charles H. Banks, and sought to have ap- 
plied for that purpose a note and mortgage which her 
husband held against Wilkins. Her husband had sold the 
property to Wilkins; at the time, there were certain incum- 
brances against it, and the agreement as to the purchase 
was that Wilkins was to pay off these incumbrances and 
$11,000.00 in addition thereto. The mortgage now sought 
to be enforced was given to secure this $11,000.00. A 
deed was made October 18, 1880, which recited on its face 
that the same was subject to a “judgment held by John 
L. Villalonga, of said county and state, against said Charles 
H. Banks, recovered in the circuit court of the United 
States for the Southern District of Georgia, at the suit of 
MeMillan C. King and Mitchell C. King, executors, e¢ ai., 
complainants, and Charles H. Banks, defendant, and a 
small advance due to said John L. Villalonga, made to said 
Charles H. Banks for making the crop of this year, above 
conveyed and sold to said party of the second part.” 

On February 17, 1881, Wilkins sold the property to Clay 
for an expressed consideration of $36,009.00, which was 
not paid in cash, but Clay assumed to pay the amount of 
incumbrances outstanding, both the United States court 
judgment and the mortgage, and it was recited in the face 
of the deed that such incumbrances rested upon the prop- 
erty. Wilkins now declines to pay the amount due on the 
mortgage, on the ground that Clay should pay it, and the 
latter declines to-pay complainants on the ground that 
on'y Wilkins can force him to pay the debt, and that it is 
not convenient to doso. The prayer was that the mort- 
gage might be foreclosed; that a receiver might be ap- 
pointed to take charge of the property and collect the rents 
therefrom; that Clay and Wilkins should be decreed per- 
sonally to pay the amount of the note with interest, costs 
and attorney’s fees; for general relief and subpoena. 

Wilkins filed an answer and cross-bill, in which he sub- 
stantially admitted the facts stated in the bill, and alleged 
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that Clay had obtained possession on the most solemn as- 
surances that he would pay off the incumbrances and hold 
Wilkins harmless; that the latter permitted him to retain 
the $36,000.00 purchase money in his hands for the pur- 
pose of paying off such incumbrances; that no part of the 
purchase money had been paid to Wilkins, nor had Clay 
paid the mortgage; that on the day of the purchase, Clay, 
with the money retained in his hands, paid the amount due 
on the decree in the United States court, thereby satisfy- 
ing it, and leaving the mortgage as the first lien on the prop- 
erty ; that Clay fraudulently attempted to keep the decree 
in force, and assigned it to George J. Mills on May 20, 1881, 
to secure an alleged indebtedness from Clay to Mills: that 
Mills took with full notice that the decree and mortgage 
lien on which it was founded had been merged and extin- 
guished, and that the mortgage to Banks had become the 
first lien on the property ; that in order to escape the pay- 
ment of this mortgage, and for the benefit of Clay, Mills 
placed the decree, which had been transferred to him, in 
the hands of the United States marshal, and instructed him 
to advertise and sell the property thereunder; the adver- 
tisement was not inserted in the newspaper where the 
legal advertising was usually done, but in a small after- 
noon paper of little circulation; Clay requested parties 
whom he thought disposed to bid at the sale not to do so, 
and the property was bought by Mills for $500.00, credit 
for that amount being given on the decree, and the balance 
held open against Banks; the object of this sale was 
merely to cloud the title and defeat the Banks mortgage ; 
Clay isin possession and has become insolvent; the prop- 
erty is of such a character that it requires proper manage- 
ment to prevent deterioration in value. The prayer was 
that Clay be required to appropriate a sufficient amount 
of the purchase money recited in the deed to him to pay 
off the Banks mortgage; that it be foreclosed; that it be 
declared to be the first lien on the property ; that the same 
should be sold to pay off the mortgage; that the assign- 
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ments of title under the marshal’s sale to be declared to 
be void; that Mills be enjoined from interfering with, the 
property; and that a receiver should be appointed. 

Clay filed a demurrer, on the ground that there was no 
equity in the bill, and that there was no privity between 
him and complainants. This was overruled. 

Complainants filed a supplemental bill, alleging substan- 
tially the same facts as those alleged in the answer and 
cross-bill of Wilkins, and also charging that Mills and Clay 
had contracted to allow certain named persons to cut tim- 
ber on a portion of the land, and praying for an injunction 
and receiver. 

Clay answered both the bill of complainants and the 
cross-bill of Wilkins, the principal points made in his an- 
swer being as follows: He denies that he ever contracted 
with Banks or any person for him. He admits the pur- 
chase from Wilkins for $36,000.00, but denies that it was 
made up by adding the amount of the incumbrances 
together, or that he agreed to pay all of said incumbrances, 
including the Banks mortgage. The United States court 
judgment was a decree on the foreclosure of a mortgage, 
and was only a lien on the land and not a personal judg- 
ment, and he denies that he ever assumed any obligation 
to pay it, further than buying the land subject to the liens 
upon it. In determining the consideration of the purchase, 
it was estimated that $26,000.00 were due on the judg- 
ment, and $10,000.00 remained to complete the purchase 
price. There was never any written agreement or distinct 
understanding between him and Wilkins as to the pay- 
ment of the $10,000.00, but there was a verbal agreement 
that Wilkins was to pay him at once $1,200.00 in money 
or plantation supplies, and when the $11,000.00 note to 
Banks fell due, on demand of Wilkins, he was to give 
Wilkins such paper or guaranty in reference to the liabil- 
ity of the latter as would be satisfactory to him. Wilkins 
only paid $400 00 in plantation supplies, and when his 
note fell due, he made no demand on Clay in regard to it. 
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Several weeks prior to the conveyance from Wilkins to 
Clay, they were negotiating concerning the trade, and 
Clay may have said something which led Wilkins to be- 
lieve the decree would be satisfied, but the terms then 
offered were rejected, and afterwards the deed was made, 
subject to the decree. No satisfaction or cancellation or 
merger ever took place, but it has been assigned regularly 
by King e¢ al., executors, et al., the original complainants, 
to one Villalonga, and by the legal representatives of Vil- 
lalonga to Clay, and by him to Mills. In order to purchase 
this decree, Clay borrowed $26,000.00 first from Haber- 
sham, Son & Co., and subsequently, to repay them, from 
Mills, who loaned it to him on the faith of the decree being 
assigned to him as security. Clay was engaged in plant- 
ing rice, and by reason of a severe gale he was much em- 
barrassed. Complainants then filed their bill, thus further 
embarrassing him. He stated the fact frankly to Mills, 
who caused the marshal to advertise and sell the property. 
The sale was fair and regular, and Mills being the highest 
bidder, became the purchaser. This was necessary for his 
own protection. All charges of fraud or collusion are 
denied. 

The transfers of the fi. fa. were as follows: A transfer 
made by the attorneys of the original complainants in the 
United States court to John L. Villalonga, not dated, 
which stated that, 


‘‘We do hereby assign, transfer and set over all of their right, title 
and interest in the decree, of which the within is 2 copy, to John L. 
Villalonga, to hold it and use it as his own.”’ 


A transfer from McCall e¢ c/., administrators of Villa. 
longa, to Clay, dated February 17, 1881, which contained 
the following provisions : 


‘*We do hereby acknowl dge, do assign, transfer and set over unto 
the said Joseph Clay, and his assigns, but without recourse on us or 
the estate we represent, all our right, title, interest and claim what- 
soever, in law orin equity, as administrator and administ.atrix as 
aforesaid, of the said John L. Villalonga, to or in the decree obtained 
in the circuit court of the United States for the southern district of 
Georgia, on the thirteenth day of November, A. D. 1879, in a suit in 
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equity for the foreclosure of a mortgage, in which McMillan C. King 
et al. were complainants and Charles H. Banks was defendant, and 
to or in the said bond and mortgage and the suit and proceedings re- 
sulting in the decree and the :evy, which said decree was duly as- 
signed to the said John L. Villalonga on the sixth day of January, 
A. D. 1880, a copy of the same with said assignment and the direc- 
tions to the marshal of the United States to levy and to enforce said 
decree being hereto annexed, to have, hold and use or enforce the 
said decree and all said proceedings as fully as we or either of us 
could do, and keep the same alive for the protection or defence of 
any title acquired to the lands covered by this decree, to the said Jo- 
seph Clay or his assigns, or otherwise to use and dispose of the same 
as he or they may deem best.”’ 


A transfer from Clay to Mills, dated May 20, 1881, which 
contained the following provisions 


**T, the said Joseph Clay, have assigned, transferred and set over, 
and by these presents do assign, transfer and set over unto the said 
George J Mills, his executors, administrators and assigns, all my 
riglit, title, interest and claim whatsoever in law and in equity of, in 
and to the decree obtained in the circuit court of the United States 
for the Southern District of Georgia on the thirteenth day of Novem- 
ber, A. D 1879, 1n a suit in equity for the foreclosure of a certain mort- 
gage in which McMillan C. King et al., executors, etc., were complain- 
ants and Charles H. Banks was defendant, and to or inthe bond and 
mortgage, and the suit and proceedings resulting in said decree, and 
the levy thereof, which said decree has been duly assigned and trans- 
ferred to me by regular assignments, a copy of the same, with said 
assignments and the directions to the marshals of the United States 
to levy and to enforce said decree being hereto attached. To have 
and to hold, use and enforce the said decree, and all said proceedings 
as full as the same could be enforced by the original complainants in 
said decree, whenever such enforcements become necessary to secure 
to the said George J. Mills the payment of said debt. And I do here” 
by acknowledge the validity and binding force and effect of the said 
decree upon the land and premises described therein.” 


Mills filed an answer and cross-bill, alleging subdstan- 
tially the same as Clay. He denied that the United States 
court decr2e had been canceled, or that he had any knowl- 
edge of any agreement for it to be canceled and alleged 
that the sale was fair and regular, and his purchase bona fide; 
that he caused the sale to avoid loss or injury from litiga- 
tion ; that after the sale. he had rented the place to Clay, as 
trustee for his children; that he was the bona fide owner, 
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and the lien of the Banks mortgaze had ceased to exist. 
Both Clay and Mills denied that there was any necessity for 
injunction or receiver because of the cutting of timber, be- 
cause if the Banks mortgage was a lien at all, there would 
be much more than enough to secure it. Mills also urged 
that large supplies of capital and. material were necessary 
in the business of rice planting, which was conducted on 
the place, and that such loans and advances could not be 
successfully obtained by a receiver. 

It is not necessary to set out the evidence in detail, ex- 
cept to state that one point in contest was whether Mills 
had notice, or was put on inquiry of any agreement to 
eancel the fi. fa., which Clay may have made. Besides the 
recitals in the deeds and transfers above stated, the follow- 
ing testimony was introduced as bearing on this subject: 
Mills denied any knowledge on the subject, and stated 
that when Clay desired to borrow the money from him, he 
turned the papers over to his attorney, J. R. Saussy, Esq., 
who examined them, and pronounced the security, by 
taking an assignment of the decree, perfect “ so far as the 
papers were concerned,” and thereupon he loaned the 
money; that the sale was in good faith, to protect himself; 
that he was the highest bidder, and bought the property ; 
that he then rented it to Clay, as trustee for his children, 
for $5,000.00 per annum, to be paid from the net crops, if 
so much; that if Clay repaid him the sum of $26,000.00, 
with eight per cent interest within ten years, he was to 
convey the property to him as trustee that he only want- 
ed his money and interest, but was unwilling to give Fer- 
rill the same terms; that the original notes of Clay have 
never been called for or surrendered; that Clay never told 
him that he owed the mortgage, but he said in January, 
1882, that some one had a claim against him for $11,000.00. 

J. R. Saussy, Esq., testified that he examined the question 
of the security furnished by the assignment for Mills, and 
considered it good; did not make parol inquiries; exam- 
ined the vapers; at first was disposed to think there had 
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been a merger of the lien in the title by reason of Clay’s 
holding both, but upon further investigation, and consid- 
ering that Clay bought subject to the decree, as expressed 
in his deed, and that the assignment to him expressly pro- 
vided that the decree should be kept alive for the protec. 
tion of the title, and Clay could dispose of it as he saw fit, 
came to the conclusion that the transfer to Mills would be 
good. 

Special questions were submitted to the jury, who found, 
in brief, that Clay, as the consideration of the trade be- 
tween Clay and Wilkins, agreed to pay the Banks mort- 
gage and to pay off and cancel the United States court 
decree: that Mills advanced the money claimed by him, 
and took an assignment of the decree in good faith, but 
with notice of the equity and agreement between Clay and 
Wilkins ; and that Mills purchased bona fide at the sale 
under the decree. 

When the verdict was returned, the court said it would 
be of no service, as it was contradictory, and would neces- 
sitate a new trial. Counsel for complainants moved to 
remand the jury, with instructions explanatory of the 
question of bona fides, by instructing them to find whether 
Millis had purchased with knowledge of the agreement be- 
tween Clay and Wilkins. Objection was made to this, on 
the ground that complainants’ counsel had put their own 
construction on the verdict in presence of the jury. The 
verdict was received, and the jury discharged. 

On motion, thecourt granted a new trial to Mills, on the 
ground that the verdict was inconsistent and contradictory, 
and that there was no evidence of knowledge or notice on 
his part at the time of the assignment to him as to any 
verbal agreement between Clay and Wilkins. He then 
entered up a personal decree against Wilkins and Clay, 
but refused a decree subjecting the property or against 
Mills. All parties excepted, and each assigned errors in 
the proceedings of the court. 
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Geo. A. Mercer, for plaintiff in error, in first case. 


Lawton & CunnINGHAM; LesteR & RaAveneEL; R. R. 
Ricuarps; G. J. Mitts, for defendants. 


R. R. Ricwarps; Lester & Ravenez, for plaintiffs in 
error in second case. 


GrorGE A. Mercer; Lawton & CuNNINGHAM, for defend- 
ants. 


Lawton & CuNNINGHAM, for plaintiff in error in third 
case. 


Gerorce A. Mercer; G. J. Mitis; R. R. Ricuarps; Lxs- 
TER & RAVENEL, for defendant. 


HALL, Justice. 


(This immense record, covering one hundred and forty- 
eight printed pages, and out of which issued three sepa- 
rate bills of exceptions, makes but one controlling ques- 
tion, viz: whether the purchaser of land encumbered with 
a mortgage, which he agrees to extinguish, in order that 
one which he executes in favor of the vendor to secure the 
remainder of the purchase money may have priority, can 
afterwards, instead of satisfying the first mortgage, take 
an assignment of it to himself, and by pledging it to a third 
person, who had no notice of the contract with the vendor, 
as security for a loan, displace and postpone the lien of 
the last mortgage, in violation of the contract ; and whether 
this assignment is not an extinguishment in favor of the 
last mortgage. We are of opinion that this question must 
be answered in the affirmative; and further, that the 
question of notice, so far as respects the rights of the ven- 
dor, under this view of the case, becomes immaterial, as 
to any claim set up by the present holder of the assigned 
mortgage, as against the junior mortgage. It is familiar 
learning that the assignee of a chose in action, other than 
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promissory notes, bills of exchange, etc., takes it subject 
to the equities existing at the time of the transfer between 
the original parties, and to such as subsequently arise, 
unless notice be given to the party bound. Row vs. Daw- 
son, Ryall vs. Rowles, 2 W. & T. Lead. Cases, 1531 
et seg. Clay, the assignee of the older mortgage, already 
had the title to the land, and when he became the 
owner of the mortgage, the incumbrance was, ¢o instanti, 
merged in the title. As a general rule, a party cannot be 
said to hold a lien upon his own property. This is never 
allowed, except where equity intervenes and keeps the 
lien outstanding to protect the title, and thereby prevent 
a failure of justice. 94 U.S. R., 418. The purpose of 
this assignment accords with this principle. Clay took it 
that the lien of the mortgage which had been foreclosed 
by adecree might be kept “ alive, for the protection or 
defence of any title acquired by him or his assigns to the 
lands covered by the same.” This plainly appears from 
the terms of the assignment. Dickson vs. Williams, 129 
Mass., 182, is directly upon the question of merger, un- 
der circumstances similar to those made by this case. In 
Carlton vs. Jackson, 121 Mass. R., 592, 596, it was dis- 
tinctly taid down, as a rule applicable to a transaction like 
this, “ that when the money is paid by one whose duty it 
is, by contract or otherwise, to pay the mortgage, it is a 
release, though in form it purports to be an assignment. 
Brown vs. Lapham, 3 Cush., 551; Braman vs. Dowse, 12 
Cush., 227. “The subsequent assignment of the mortgage” 
by the party whose duty it was to extinguish it, ‘“ could 
give no title” to the assignee, “ as against the plaintiff.” 
The only difference between this case and ours is, that 
in that there was a written obligation in the deed convey- 
ing the premises, binding the grantee to extinguish the 
mortgage ; in ours that obligation rested in parol, and it is 
insisted here that the cases, as to notice, are, for this reason, 
clearly distinguishable. The record of the deed was notice 
binding upon subsequent assignees ; in this case, there could 
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be no such notice. Even if notice were necessary, in order 
to defeat a subsequent assignment and a sale made under 
a process that was extinguished, there are circumstances 
quite sufficient here to have put Mr. Mills, the ultimate 
assignee, upon inquiry and to affect his conscience with 
direct, which is more effectual for this purpose than con- 
structive notice, implied from the record of an instrument. 
Jordan vs. Pollock, 14 Ga. R., 145. 

“Th Platt vs. The Bank of Bennington e¢ a/., 10 Vt., 292, 
(S. C. 33 Am. Dec. 201,) the supreme court of that state 
held that the assignee of a mortgage by the assignment 
became a mortgagee, and the original mortgagee had no 
estate left in the land; and if he afterwards by quit-claim 
acguired the interest left in the mortgagor, he did not ob- 
tain thereby an estate which merged in that of the assignee, 
but that the failure of the assignee to record his assign- 
ment did not postpone the lien of his mortgage to that of 
a mortgage made by the assignor after the date of the 
assignment and quit-claim, even though the subsequent 
mortgagee had no notice of the assignment. 

It follows from this that the judgment of the lower 
court, granting a new trial to Miils and refusing the com- 
plainants in the original bill a decree of foreclosure upon 
the mortgaged premises, was erroneous. The decree must 
be modified to this extent: Mills should be given the right 
to redeem the premises as to complainants’ mortgage, with 
liberty to proceed against Clay, his assignor, not only for 
the amount of this decree, but for any other amount Clay 
may be found indebted to him, and for which he holds the 
assignment of the decree foreclosing the first mortgage. 
As between Clay and Mills, the assignment of the same 
is not an extinguishment of the debt. The complainants 
are not entitled to hold the decree that was rendered in 
their favor against Clay; between him and them there is 
no privity; and when the complainants’ claim under their 
mortzaze is satisfied, Wilkins is entitled to have the amount 
received on this account credited on the personal decree in 
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favor of complainants against him. The decree to be en- 
tered on the findings of fact by the jury must conform to 
these directions. 

It is our opinion that the act of the general assembly of 
1880, allowing mortgages to be foreclosed in equity, Code, 
§3979 (a), conferred fuller powers on the court by this 
mode of procedure than it had at law, and that, in addi- 
tion to the foreclosure, a personal decree may be rendered 
against the mortgagor. It is a well established rule that 
when the court of equity takes jurisdiction for one pur- 
pose it holds it for all others necessary to the final settle- 
ment of all questions involved in the litigation between 
the parties growing out of and connected with that sub- 
ject-matter. If the act was not designed to obviate fhe 
necessity of a suit at law to cover any deficiency that 
might exist, after exhausting the mortgaged property, then 
it seems to us that it was without any purpose other than 
the useless multiplication of remedies to accomplish an 
object that could have been as well obtained without as 
with it. 

Judgment reversed. 


NETHERY e¢ wa. vs. PAYNE. 


The grant of an injunction was error. There was nothing in this 
case to warrant tle restraining of parties in possession of land 
from the free use of it and the ore thereon. There was no charge 
of insolvency as to the claimant of the title; and no notice of the 
claim of complainants was shown. 

(a.) Though one may hold a bond for titles to land, with purchase 
money paid, if a subsequent deed be made by the same vendor to 
a purchaser for value and without notice, and it is recorded in 
proper time, it will take precedence. 

(b.) Equity will not restrain waste, except upon unquestioned evi- 
dence of complainant’s title; and where the defendant is in pos- 
session under adverse title, or where complainant’s titlc is not clear, 
the relief will be refused. 

(c.) Prescriptive title being shown by the holder of land, an in- 
junction will not be granted to restrain the free use thereof and of 
the minerals thereon; especially where complainant’s title is not 
free from doubt. 


November 27, 1883. 
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Title. Bond for Titles. Equity. Injunction. Waste. 
Prescription. Before Judge Fam. Dade County. At 
Chambers. October 8, 1883. 


Reported in the decision. 


W.N. & J. P. Jacoway; GranamM & GRana,, for plain- 
tiffs in error. 


T. J. Lumpkin ; R.J. McCamy ; McCoutcnen & SuuMatE, 
for defendant. 


Hatt, Justice. 


The complainant, by his bill, states that Pace, on the 17th 
day of June, 1865, sold to one Gross,on credit, several 
lots of land, and among the rest, lot number 288, in the 
10th district and 4th section of Dade county, and obligated 
himself by bond to convey titles to the same when Gross 
should pay the purchase money agreed upon. Gross as- 
signed this contract to the complainant as to all the land 
except the said lot number 288, and agreed to convey him 
the iron ore in the same when he should comply with 
Gross’s contract with Pace. Pace, it seems, ratified this 
arrangement by having complainant to sign Gross’s notes 
That complainant paid this amount and entitled himself to 
adeed,in 1870. He brought his bill against Pace and Gross 
to compel a specific performance of this contract. He 
claims to have exercised dominion and control over the 
ore in lot 288 from the time of his purchase, by show- 
ing and offering it for sale; that notice of his claim 
was thus given, and among others, to respondents; that 
sometime after the purchase money was paid, Pace sold to 
defendant, Mary, a portion of this lot, and made her a con- 
veyance of the same without excepting the said iron ore ; 
that this sale was made in pursuance of a confederacy be- 
tween Pace and the defendants; that they have only re- 
cently taken possession of the land, and are mining the 
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ore on the same, and that defendant, W. F. Nethery, is 
insolvent ; that this mining of ore commenced since the in- 
stitution of the suit against Pace and Gross to compel a 
conveyance of the same. An amendment to the bill set 
forth that Pace executed a deed to Gross for the loton the 
27th day of March, 1870, which was duly recorded on the 
—— day of April of the same year. The prayer was for 
an injunction to stay the mining of the ore, until the final 
hearing and determination of the bill brought by complain- 
ant against Pace and Gross in Dade superior court, and 
which had been set for trial at the September term, 1883; 
of that court. . 

Upon the presentation of this bill, the chancellor passed 
an order calling upon defendants, at a time and place 
named therein, to appear and show cause why the injunc- 
tion should not issue as prayed. 

In response to this order, they appeared and showed for 
cause, by their sworn answer, that they were strangers to 
and knew nothing whatever of the dealings between com- 
plainants, Pace and Gross, concerning the premises in dis- 
pute; that defendant, Mary, who is the wife of the other 
defendant, purchased the land from Pace in February, 1870; 
paid him half the purchase money down, and took his bond 
to make her titles when the balance of the same was paid; 
that under this contract they went immediately into pos- 
s -ssion; that Pace was, at the time, in the undisputed pos- 
session of the land which he delivered to them, and then 
had title to the same, and that they have since been in the 
peaceable and exclusive possession of the same; that they 
uad no notice whatever of any adverse claim thereto, and 
having paid the balance of the purchase money, in pursu- 
ance of the contract, Pace made the said Mary a deed to the 
land on the 23d day of September, 1879, which was duly 
recorded on the 24th day of January, 1880; that, at the 
date of said contract and conveyance, they had no notice 
of any adverse claim, and asked protection as bona fide 
purchasers without notice. Complainant,in response to 
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this showing, read his own affidavit, in which he swore that 
the suit he brought against Pace and Gross for the specific 
performance of their contract for the iron ore had termi- 
nated in his favor, and that a decree had been entered 
upon the verdict of the jury rendered therein; that, not- 
withstanding this, defendants still kept possession of the 
portion of the lot claimed by them; and that the ore thereon 
was worth two thousand dollars. He also exhibited and 
relied on a deed made by Pace to Gross for the entire lot. 
This deed was executed on the 9th of December, 1868, and 
recorded on the 29th of March, 1870. This deed, on its face, 
shows nothing of any former contract existing between 
these parties touching the lands thereby conveyed. 

In reply, the defendants gave in evidence a fi. fa. issuing 
from Dade superior court, in favor of Pace, and against 
Gross and complainant, together with a levy of the same 
on this lot of land. Under the levy, the land was sold, and 
purchased by Pace, who took the sheriff’s deed thereto in 
March, 1870, and which was duly recorded on the 29th day 
of the same month. It was admitted that Pace, under 
whom all parties claim, had title when he sold to Gross, 
and when Gross assigned his contract to complainant. The 
deed from Pace to Mrs. Nethery was exhibited on the hear- 
ing,and is setout in the record. Nothing more appears of 
the suit in favor of complainant against Pace and Gross 
than what is set forth in the complainant’s affidavit. 

Upon this showing, the injunction was ordered to issue, 
as prayed, unless the defendants would give bond in the 
sum of eight hundred dollars for the eventual condemna- 
tion money. 

To this order exception was taken, and the case was 
brought to this court by writ of error. 

This injunction should not have been ordered. There is 
nothing, so far as this record discloses, to justify: any re- 
straint upon the defendants in the use of this land and ore. 
It is not even stated that Mrs. Nethery is unable to respond 
to any verdict that complainant might get against her for 
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the alleged trespass of herself and husband. The bill 
charges the defendants with notice of the adverse claim of 
complainant, but so far as concerns actual notice there is not 
the least proof of anything to put a prudent person upon 
inquiry. At the time of defendant’s purchase, Pace was in 
possession, which he turned over to them. It is very evi- 
dent that complainant never had possession, or exercised 
any dominion or control over the premises. 

Admitting that constructive notice, such as arises from 
the registry of conveyances, would have been sufficient to 
charge the defendants (and we do not decide that it would 
be), then how stands the proof upon this subject? A deed 
is shown from Pace to Gross. Subsequently this land is 
sold by the sheriff as Gross’s property, and purchased by 
Pace; both deeds—the older from Pace to Gross, and the 
younger, the sheriff’s to Pace—are recorded on the same 
day, and Pace goes into possession. The record shows, if 
it shows anything, that the title was in Pace. 

The pendency of the suit in favor of complainant against 
Gross and Pace for the recovery of the minerals in the land 
is not, under the circumstances, notice to affect these de- 
fendants, they are not parties to that litigation; it does 
not appear when it commenced; whether the suit was in- 
stituted before or after the defendants made and consum- 
mated the purchase. The clearest inference would be, 
from the order of events, that it was begun after this trans- 
action was ended. 

The complainant can take nothing from the fact that he 
claimed under a bond for titles with the purchase money 
paid, since a subsequent conveyance to a purchaser for 
value, who bought without notice of the bond, and had his 
deed recorded in time, would be protected. 29 Ga., 485. 

It does not appear from this bill but that Pace, the com- 
plainant’s vendor, is solvent, and would be liable upon his 
bond for failing to make the title and give possession in 
conformity thereto, or that this would not be adequate 
compensation for any injury complainant has sustained. 
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If there were any necessity to do so, we think it would 
be easy to show that the defendant, Mary, had at least a 
good prescriptive title. 32 Ga.,307; 44 b., 274, 277; 53 
Lb., 655 ; and this, coupled with her continuous possession, 
would prevent the issuing of any injunction against her 
use of the land and minerals, especially where complain- 
ant’s title is not free from doubt or dispute. 

“It may be laid down asa general rule, that equity will 
not restrain waste except upon unquestioned evidence of 
complainant’s title; and where the defendant is in posses- 
sion under adverse title, the relief will be refused. Nor 
will equity interfere by injunction to prevent waste when 
complainant’s title is not clear, since the relief is granted 
only when the title is free from dispute. * * * And 
when there is grave doubt whether an action at law could 
be sustained for the alleged waste, it is proper to refuse a 
preliminary injunction.” High on Inj., §651, and cases 
cited in notes. Among others, is that of Pillsworth vs. Hop- 
ton, 6 Ves., 51, in which Lord Eldon said: “1 remember 
perfectly being told from the bench very early in my life, 
that if the plaintiff filed a bill for an account and an in- 
junction to restrain waste, stating that the defendant 
claimed by a title adverse to his, he stated himself out of 
court as to the injunction.” The reporter adds: “His lord- 
ship having inquired if the bar knew any instance, and 
none being produced, would not make the order.” 

Though, in legal strictness, the acts complained of here 
do not amount to waste, yet they bear to it a close resem- 
blance, and redress for injuries resulting therefrom depends 
upon the same principles as to such trespasses, see Code 
§ 3219. 

Judgment reversed. 

Vv 71-20 
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GLADDEN, sheriff, vs. Dozier. Bryan vs. Dozier. 


. Inan action of trover where bail is required, if the sheriff fails to 
seize the property, arrest the defendant or take vond, as required 
by the statute, he cannot, by an order of court. be charged as 
special bail, and have judgment entered against him as such bail 
along with the defendant in the suit. 

. In an action of trover, if an affidavit for the purpose of requiring 

bail was filed in the office of the clerk, but the latter attached the 
original, instead of a copy, to the declaration and process, it was 
not such a defect as entitled the defendant, on motion, to have the 
bail process dismissed. 
The following instrument was given, accompanied by possession 
of the mule, which was then loaned to the maker of the instru- 
ment to make his crop for the year 1881: ‘*‘ Know all men by these 
presents that I (C. C. Dozier), for a good and valuable considera- 
tion to James L. Dozier, (who) has this day signed my note to 
Welch & Bacon for the sum of seventy-two dollars and ninety-one 
cents, as security; now in the event I fail to pay said note at ma- 
turity and the said James L. Dozier has it to pay, { promise and 
by these presents agree that one iron grey mule, about five years 
old and named Bill, shall be delivered to said James L. Dozier; 
and for and in consideration of five dollars to me in hand paid, I 
do by these presents deliver and convey to said James L. Dozier 
all right and title to said mule :’’ 

Held, that such instrument, consummated by actual delivery of pos- 
session, conveyed title, and was not a mere mortgage; and trover 
could be maintained upon it against any one claiming to derive 
title from the party to whom the property had been bailed for a 
specific purpose, and who, according to the contract, was bound 
to restore it when the purpose for which it was bailed was accom- 
plished. 

(a.) It is not material to decide whether this was an absolute or con- 
ditional bill of sale, nor to consider the other questions made. 


September 18, 1883. 


Sheriff. Trover. Practice in Superior Court. Con- 
tracts. Mortgage. Title. Before Judge Bower. Cal- 
houn Superior Court. March Term, 1883. 


Reported in the decision. 


J. L. D. Monroe; J. G. Parks; J. H. Lumpxty, for plain- 
tiffs in error. 
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C. B. Wooten; J. J. Beck, for defendant. 


Hatt, Justice. 


These cases, though here on separate bills of exceptions, 
grew out of the same suit and were heard together. 

1. In the case of Gladden, sherift, the only question made 
was whether, in an action of trover requiring bail, the 
sheriff, for failing to arrest the defendant or to seize the 
property sought to be recovered or to take bond as required 
by the statute, could, by an order of the court, be charged 
as special bail, and have judgment entered against him as 
such bail along with the defendant in the suit. This was 
done by the lower court. and was manifest error. 27 Ga. 
£., 365. The judgment in this case is therefore reversed- 

2. The other case presents two questions, viz: Ist. 
Whether attaching the original affidavit to hold to bail, 
after the same is filed in the clerk’s office, instead of a copy 
thereof, to the declaration and process, as contemplated by 
Code, §3419, is such a defect as will entitle the defendant, 
upon motion, to have the bail process dismissed ; and 2dly, 
whether the instrumentin evidence vests title to the prop- 
erty in dispute in the plaintiff in trover, or gives him only 
a lien on it for his indemnity against liability; or, other- 
wise stated, whether it is an absolute bill of sale or a mort- 
gage. 

The original affidavit to hold to bail must have been 
filed in the clerk’s office along with the declaration; the 
only failure to observe the directions of the statute was 
in attaching it, instead of a copy, to the process. While this 
proceeding for bail is not in derogation of common law 
it is conceded that it is in derogation of common right, 
but this concession does not necessarily require a literal 
compliance with the requirements of the statute. Starnes, 
J., delivering the opinion of the court in Sugar & Brother 
vs. Sackett, Davis & Potter, 13 Ga., 464, said, “If this be 
not, strictly speaking, a statute in derogation of the com- 
mon law, it is, at all events, in derogation of common right; 
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and on this account, and ‘others, perhaps, should be, in the 
proper sense of the term, strictly pursued. Where a party 
is to be deprived of his liberty by the ex parte act of an- 
other, as well as ‘to guard those who make the affidavit 
against any misconception of the law,’ (Lord Ellenbor- 
ough in Taylor vs. Forbes, 11 East., 315) ‘the leaning 
should be always to great strictness of construction.’ Now, 
while recognizing this principle, we insist upon giving it 
a reasonable application. 

“That reasonable application to such a statute, requir- 
ing affidavit to be made, if the statute do not prescribe the 
form, but only directs what shall be the necessary elements 
of the affidavit, is,in our opinion, that there must be a 
substantial compliance with the requirements of the stat- 
ute according to its direct terms and clear import. <S/ayor, 
etc., vs. Hartridge, 8 Ga. R., 23. That is to say, that the 
statute cannot be so construed as to allow a departure from 
its letter, which, though not within its import, 1s yet within 
its spirit; or so construed as to afford a remedy within its 
spirit which is not within its terms or import; and that, 
in this sense, ‘it will not be extended further than re- 
quired by its letter.’ Lock vs. Miller, 3 Stew. & P., 14.” 

This was said in a case where the error in the proceed- 
ing was attributable to the party making the affidavit, but 
here the failure to comply strictly with the requirements 
of the law is chargeable to the clerk; the party had no 
agency im it. At most, the omission is only trifling, and 
could work no possible injury to the defendant; the re- 
quirement is, besides, directory to the officer of the law, and 
the process as served, if not within the very terms, is 
clearly within the import of the statute. The defect is 
merely formal, and all courts have inherent power to 
amend their process and order. Code, §206, par. 6. The 
motion to dismiss upon the ground taken was properly 
ovetruled. 

3. The next question raised is somewhat more difficult. 


The instrument on which the plaintiff founds his right to 
secover is as follows: 
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‘« Know all men by these presents, that I, C. C. Dozier, for a good 
and valuable consideration to (evidently ‘‘ from’’), James L. Dozier, 
(‘‘who”’ omitted), has this day signed my note to Welch & Bacon for 
the sum of seventy-two dollars and ninety-one cents, as security. 
Now in the event I fail to pay said note at maturity, and the said 
James L. Dozier has it to pay, I promise, and by these presents agree, 
that one iron-grey mule, about five years old, and named Bill, shall 
be delivered to said James L. Dozier; and for and in consideration 
of the sum of five dollars to me in hand paid, I do by these presents 
deliver and convey to said James L. Dozier all right and title to said 
mule. [Signed] OC. C. Dozrzr.”’ 

**In presence of 

““H. Moraan.”’ 


This loose and illy-drafted paper resembles in some 
respects that in the case of Findley vs. Deal,* which this 
court, at September term, 1882, with much misgiving, held 
to be a mortgage. In that case, there was a stipulation 
that the maker of the paper should retain possession of the 
property until a named date, when he might redeem it by 
paying to the other party the amount of the consideration 
for which it was made. This paper contains no such condi- 
tion—at least, no such express condition. It is evident 
that the right to redeem might be implied from certain ex- 
pressions 1n it, and from the nature of the transaction. 
The first part contemplates a future delivery, but the last 
clause requires a present delivery. That it was the inten- 
tion of the parties, however, that the delivery should be 
immediate, is made clear by the evidence on the trial. It 
was shown that the plaintiff, immediately upon the exe- 
cution of the paper, took possession of the mule and held 
it for several days. when he loaned to CU. C. Dozier to 
make his crop in the year 1881. at the end of which time 
it was to be returned. It was further shown that the 
plaintiff had paid the debt to Welch & Bacon, and had 
never been reimbursed the amount. 


*69 Ga., 359. Compare also Cully vs. Bloomingdale, Rhine & Co., 68 Ga., 756. 
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Whether this is an absolute or conditional bill of sale, is 
immaterial so far as concerns the present action. The 
question is, did it convey title to plaintiff? Our opinion 
is that it did; and the plaintiff having such title consum- 
mated by actual delivery of possession, could maintain 
trover against any one claiming to derive title from a party 
to whom it had been bailed for a specific purpose, and who, 
according to the contract, was bound to restore it when the 
purpose for which it was bailed was accomplished. Big- 
gers vs. Bird,55 Ga., 650. 

Under this view, it is unnecessary to consider other 
questions made in the record. 

Judgment reversed in first case, and affirmed in last. 


CHENEY, executor, vs. SELMAN, guardian. 


. If a legatee dies before the testator, or is dead when the will is ex- 
ecuted, but has issue living at the death of the testator, such legacy, 
if absolute and without remainder or limitation, does not lapse, but 
vests in the issue in the same proportions as if inherited directly 
from the deceased ancestor. 

(a.) A legatee need not be named,in order to give effect to the bequest ; 
it is sufficient that he be so described as to identify him. A be 
quest being to the ‘“‘children’’ of a testator, it may be shown by 
parol who such children are. Such description is a latent am- 
biguity, and explainable by parol. 

. A judgment unreversed works an estoppel, as do also solemn ad- 
missions in judicio; and admissions in a sworn answer to a bill in 
chancery are always evidence when offered by the opposite party. 

(a.) The court did not err in admitting in evidence the record of the 
former proceeding. 


September 11, 1883. 


Wills. Legacies. Res adjudicata. Judgments. Es- 
toppel. Before Judge Brown. Cobb Superior Court. 
November Term, 1883. 


Selman, as guardian of W. H. and J. D. Cleckler, brought 
his action against Cheney, executor of Shadrach Jackson, 
alleging, in substance, as follows: 





SEPTEMBER TERM, 1883. 385 
Cheney, executor, vs. Selman, guardian. 


Shadrach Jackson died testate. His will, after leaving 
certain specific legacies, contained a residuary clause, by 
which it was provided that the balance of testator’s prop- 
erty should be divided among certain legatees, among 
whom were “the children of Tilda Cleckler.” Tilda 
Cleckler had but one child, a son, who died before the 
will was made, leaving two sons in life when the will was 
made and when the testator died, who are the wards of 
plaintiff. Defendant has property in his hands belonging 
to the estate for distribution, and to a share in which plain- 
tiff insists that these wards are entitled. 

On the trial, the evidence showed the facts stated in the 
declaration ; also that, in 1879, the executor applied to be 
dismissed ; that the present plaintiff filed a caveat thereto, 
which the ordinary overruled; but on appeal, the judge 
of the superior court held that the legacy to “ the children 
of Tilda Cleckler” did not lapse, but passed to the wards 
of plaintiff. 

The jury found for the plaintiff $319.42. Defendant 
moved an arrest of judgment and for a new trial, on the 
following among other grounds : 

(1.) Because the declaration shows that the wards of 
plaintiff were not entitled to recover. 

(2.) Because the court charged to the effect that the 
legacy in the will of testator did not lapse, but vested in 
the wards of plaintiff. 

(3.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendant excepted. 


D. & T. B. Irwin, for plaintiff in error. 
A. §. Cuay, for defendant. 


Hatt, Justice. 


The bequest in question was to the “children of Tilda 
Cleckler.” Neither at the execution of the will nor at 
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the death of the testator were there any children of Tilda 
Cleckler in life. She had one son, George W. Cleckler, 
who was dead, but who left surviving him his chil- 
dren, who are the wards of the plaintiff in this suit. 

The principal question in this case is, whether this leg- 
acy, under our law, lapsed, or whether it vested in the 
children of the said George W. Cleckler ? 

The will was executed on the 25th duy of April, 1872. 

1. By the act of 1836 (Code, §2462), “If alegatee dies 
before the testator, or is dead when the will is executed, 
but shall have issue living at the death of the testator, 
such legacy, if absolute and without remainder or limita- 
tion, shall not lapse, but shall vest in the issue in the 
same proportions as if inherited directly from the deceased 
ancestor.” 

The court below held the plaintiff entitled to this lega- 
cy, and rightly so, under the provisions of this act of the 
legislature and the proof in the case, unless the fact that 
George W. Cleckler, the plaintiffs’ father, is not made a 
legatee by name, as was insisted by the emin«"’ and ex- 
perienced counsel for the defendant should have been done 
in order to constitute him a legatee, varies the case. Wedo 
not hold that the legatee should be named in order to give 
effect to the bequest. It is sufficient that he be so described 
as to identify him. Such has been for ages the rule of the 
common law. 1 Roper on Legacies, ch. 2, §$ 1,2, passim, 
especially pp. 77, 78, 79. Our Code, §2457, provides for 
the introduction of parol testimony relating to the cireum- 
stances attending the execution of the will, that all ambi- 
guities, both latent and patent, may be explained. This 
is a latent ambiguity, and it was rendered certain who the 
child of Tilda Cleckler was by the introduction of the pa- 
rol testimony. 

2. Evenif this question were doubtful, it was raised in 
another suit between these parties, and adjudicated in 
favor of the plaintiffs. This judgment was not appealed 
from, and is still of full force. Certain admissions in writ- 
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ing were made by the counsel of the parties, and acted 
upon by the court on this occasion; indeed, the judgment 
was founded on these admissions. In the present case, 
when this proceeding was offered in evidence, it was ob- 
jected to because it was in a different suit, between the 
same parties, it is true, but relating, as insisted, to a differ. 
ent matter. 

The objection was overruled, and properly so. The very 
point in issue here was the only point in that case. The 
plaintiffs’ competency to object to the defendant’s dismis- 
sal from the executorship, depended solely upon their title 
to this legacy. If they had no title to the legacy, they 
had no locus standi in judicio ; but if their title was good, 
they were properly in court, and had a right to caveat this 
application for letters dismissory. The evidence was ad- 
missible to establish an estoppel. A judgment unreversed 
is anestoppel; so are solemn admissions made in judicio. 
Code, §3753. So an admission made in asworn answer to 
a bill in chancery is always evidence, when offered by the 
opposite party. J., §4195. This disposes of every ques- 
tion raised in the case, and necessarily results in an aflfirm- 
ance of the judgment. 

Judgment affirmed. 


WELSH et al. vs. Lewis & Son e¢ al. 


1. That a mortgage on personalty was attested only by a brother-in- 
law of the mortgagee, who was a notary, does not render it illegal. 
or its record bad. 

{a.) This case differs from that in 46 Ga., 253. The rule as to an at- 
torney rests on a special statute (Code, §408), and will not be ex- 
tended by implication. 

2. A mortgage began ‘‘$510. Montezuma, Macon county, Ga.’’ Then 
followed the promissory note, after which came the following 
words: ‘‘ Now, inconsideration of the above advance of said sum 
of money, andtosecure * * * * I mortgage, sell and convey 

all my entire stock merchandise now on hand, and hereafter to be 

received, contained in my brick store, west side of Dooley street, 
between Hill & Shumate and Vinson & Jarnagin,”’ ete. 
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Held, that the whole paper, when construed together, means the 
goods in the brick store of the mortgagor in Montezuma, Macon 
county, Ga., on the street named, and between two other stores 
named. It included all the merchandise in that store and to be 
in it to supply the place of old goods sold; and the description 
was sufficient. 

(a.) Besides the mortgage was recorded in Macon county, and it was 
proved that the only store the mortgagor had was that on the strect 
and in the place named, in the town of Montezuma. 

3 Where an attachment was levied on perishable property on which 
there was a mortgage, and it became necessary to sell the property 
in order to save it, and the same was done under order from the 
ordinary for that purpose, the sale was not encumbered with the 
lien of the mortgage. 

4. Where a mortgage on perishable property sold under an attach- 
ment was foreclosed before the money raised had been distributed, 
it was in time to claim the fund under a money rule. Even if it 
had not been foreclosed, as the whole pr »perty was sold, it would 
have been entitled to claim the fund. Wherever perishable prop- 
erty is sold to preserve it, the sale will free the property from the 
lien of an unforeclosed mortgage, and the liens of all parties oa 
the property will attach to the money produced by the sale. 


October 2, 1883. 


Mortgage. Witness. Liens. Before Judge Fort. Ma- 
con Superior Court. May Adjourned Term, 1883. 


On December 27, 1881, R. L. Massey gave his note to 
John F. Lewis & Son for $510.20, due January 24, 1882, 
and on the day he gave the note he executed and deliv- 
ered to Lewis & Son, for the purpose of securing the pay- 
ment of the same, a mortgage on the following described 
property, viz: “All of my entire stock merchandise 
now on hand and hereafter to be received, contained in 
my brick store, west side of Dooly street, between Hill 
& Shumate and Vinson.& Jarnigan.” This mortgage was 
headed “$510.00, Montezuma, Macon county, Ga.;” was 
executed in the presence of O. C. Cheeves, a notary pub- 
lic, a brother-in-law of E. B. Lewis, who was a member 
of the firm of Lewis & Son, and was recorded on January 
3, 1882, in Macon county. On December 3, 1881, before 
the note was due, Lewis & Son sued out an attachment 





SEPrEMBER TERM, 1883. 389 
Welsh et al. vs. Lewis & Son et al. 


against Massey for the purpose of collecting the debt, on 
the ground that Massey was fraudulently disposing of his 
property. The sheriff, on the same day, levied the attach- 
ment on a stock of goods in the town of Montezuma, con- 
sisting of whiskies, brandies, wines, tobaccos, cigars, canned 
goods, bar fixtures, show cases, etc., as the propeity of 
Massey, and on the 19th, 20th, and 21st days of January, 
1882, by virtue of his levy under this attachment and an 
order to sell, granted by the ordinary under section 5648 
oi the Code, sold the goods for $599.63. No notice was 
given by any one at the sale that the goods were sold frec 
from the mortgage lien. Both Massey and E. B. Lewis, a 
member of the firm of John F. Lewis & Son, were prescnt 
at the sale, but had no agreement that the goods should 
be sold free from the mortgage lien. They had no conver- 
sation on the subject, but each of them thought that the 
effect of the sale would be to free the goods from the lien 
of the mortgage. The goods sold for their full value and 
were purchased by various persons. Massey was insolvent 
at the time he gave the note and mortgage, and at the 
time of the sale and since. He had but one stock of goods— 
that sold, and but one place of business—the store in Mon- 
tezuma where said goods were. There was no other prop- 
erty subject to the mortgage. The mortgage was fore- 
closed on January 24, 1882. 

After the sale, and while the sheriff had the procccés, 
plaiatiffs in error, Welsh e¢ al., placed in his hands, with 
notice to hold up said funds, various justice court fi. fas. 
issued upon judgments rendered in their favor against R. 
L. Massey subsequently to the date of the mortgage of 
Lewis & Son and after the sale of the goods. Lewis & Son 
ruled the sheriff. Plaintiffs in error having been made 
parties to the rule, upon the hearing, the foregoing facts 
were proved. 

Plaintiffs in error moved to quash the mortgage ji. fa. of 
Lewis & Son upon the following grounds: _ 

(1.) That O. C. Cheeves, the notary public who attested 
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the mortgage, was the brother-in-law of E. B. Lewis, who 
was a member of the firm of John F. Lewis & Son at the 
time of the attestation, and he was the only witness to said 
mortgage. 

(2.) That the description of the property mortgaged, at 
set forth in the mortgage and mortgage fi. fa. was too 
meagre, indefinite, vague and uncertain to affect the rights 
of other creditors. 

The court overruled the motion to quash the mortgage 
fi. fa., and after hearing argument, ordered the sheriff to 
pay over the fund in his hands, less the cost of the pro- 
ceeding, to John F. Lewis & Son, on their mortgage fi. fa. 
Welsh et. al. excepted. 


W. H. Fish; Hawkins & Hawkins; R. G. OztEr; J. M. 
DuPkresz, for plaintiffs in error. 


T. P. Luoyp; N. A. Sarru, for defendants. 


Jackson, Chief Justice. 


It appears from the record that the mortgage of defend- 
ant in error was foreclosed before either of plaintiffs in 
error had recovered a judgment against the defendant 
whose property had been sold after it was attached, being 
perishable, under an order for that purpose passed by the 
ordinary, by virtue of authority vested in him by section 
3648 of the Code ; that the attaching creditor, whose attach- 
ment caused the sale, is the defendant in error; that the 
goods sold for full value, and that,on a money rule to 
distribute the fund so brought into court by this sale of 
perishable property, the judge of the superior court, 
acting as judge and jury by consent, ordered the fund paid 
to the defendant in error. who was the mortgage creditor. 
To this judgment the other creditors except, and say that 
the court erred on several grounds. 

1. First, because a relative of the mortgagee attested 
the mortgage as a witness, and was the only witness to it. 
We know of no law which makes it illegal that a brother- 
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in-law of the mortgagee shall witness the mortgage, 
though he be a notary public, or that this fact mal:cs the 
record of the mortgage on his attestation ex-officio illegal. 
The case relied on in 46 Ga, 253, differs from this. There 
the attorney of the mortgagee administered the oath to 
the attesting witness, and the court held that, under sec- 
tion 443 of Irwin’s Code, 408 of the Code now, which 
prohibits attorneys, when notaries, from taking the affi- 
davits required of their clients; an oath so taken to admit 
a mortgage to record was illegal. It rested on the special 
statute limiting attorneys’ power in respect to clients, 
and certainly the principle should not be extended beyond 
the case ruled, and facts just like it. 

2. Secondly, error is assigned that the description of 
the property is not sufficient in the mortgage. The mort- 
gage begins: “$510, Montezuma, Macon county, Ga.,” 
and then follows the promissory note, and then these 
words: “Now, in consideration of the above advance of 
said sum of money and to secure” etc., “I mortgage, sell 
and convey all of my entire stock merchandise now on 
hand and hereafter to be received, contained in my brick 
store, west side of Dooly street, between Hill & Shumate 
and Vinson & Jarnagin,” etc. 

The whole paper evidently means, when construed to- 
gether, “the goods in my brick store” in Montezuma, 
Macon county, Georgia, and on a certain street and be- 
tween two other stores therein. All the merchandise in 
that store and to be in it; that is, to supply the place 
with new goods as the old are sold, is about as specific as 
it could well be made; and much more so than some 
which have been upheld by this court. 46 Ga., 253; 55 Jb., 
543; 58 Jb., 391,178. Besides, it was recorded in Macon 
county, and it was proved that the only store defendant had 
was that on the street and the spot described in Montezuma. 

3. The sale was not encumbered with the mortgage. 
It could not be. It was necessary to sell to secure it, to 
save it from perishing. To do that, it was necessary to 
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sell the whole title, and all was sold without any incum- 
brance, and must have been, or the statute authorizing it 
is nonsense and inoperative for right wherever there is a 
mortgage. 

4. The mortgage was foreclosed before the money was 
distributed, and that brought it in time to claim it under 
the money rule. Evenif it had not been foreclosed, as the 
whole property was sold, it would have been entitled. 21 
Ga., 408 ; 22 Tb., 34,69. The saleof perishable property 
will always defeat the lien of the mortgage, if unfore- 
closed, unless in such a case it attaches to the money, 
and whenever the property is so sold because perishable, 
the lien will attach, and the money will stand in place 
of that which would have perished but for its trans- 
formation into the durable form of money. So that, 
whatever may have been the rule in other cases and 
under other circumstances, wherever perishable prop- 
erty is sold to preserve it, the liens of all parties 
on the property will attach to the money.  Be- 
sides, there was no judgment held by any body when 
the sale occurred. Is the mortgage to be placed in a 
worse condition to claim money than an open account or 
a note? If the last named, turned into judgments after the 
sale, can claim, why not the mortgage ? 

Judgment affirmed. 


LAURENCE e¢ al. vs. THE Mayor, etc., of Savannah e¢ ai. 


The mayor, etc., of Savannah made a contract in the form of a con- 
veyance, by which they conveyed toa purchaser a certain lot, upon 
condition that the latter was to pay a stipulated amount of ground- 
rent at specified times ; and in case of failure topay within a given 
number of days, after the rent became due, the lot and premises 
were to revert to the grantors, who reserved the right of re-entry, 
to be exercised by posting a notice onthe premises, and within ten 
days thereafter, the lot, with its improvements, was to be considered 
as absolutely vested in the grantors, and the estate created “‘was 
determined to all interest and purposes as fully as if the same had 
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not been bargained for or purchased.’’ A person claiming under 
the grantee failed to pay the rent, the municipal authorities re- 
entered, posted notice and re-sold for much more than the ground- 
rent already due. A bill was filed to compel the city, after allow- 
ing for the payment of ground-rent, taxes, etc., to refund the bal- 
ance to one who claimed to be the true owner under the original 
grantee: 

Heid, that the right of re-entry and re-sale was for the purpose of 
securing the amount due the city; and after the payment of this, 
the holder under the original grantee had an equitable claim to 
the balance, and a bill for the purpose of enforcing such claim was 
not demurrable. 


December 21, 1883. 


Contracts. Estates. Title. Mortgages. Municipal Cor. 
porations. Savannah. Forfeitures. Equity. Before Judge 
Apams. Chatham Superior Court. March Term, 1883. 


Laurence, for himself and as guardian for his children, 
filed a bill against the Mayor, etc., and Murphy et ai., 
alleging, in brief, as follows: 

On October 2, 1831,the Mayor, etc., sold to Caroline M. 
Fraser a certain lot in the city of Savannah, making her a 
conveyance containing the following provisions: 


‘*To have and to hold the said lot, with all and singular the advan- 
tages thereunto belonging, unto the said Caroline M. Fraser, her ex- 
ecutors, administrators and assigns forever; on this express con- 
dition, nevertheless, that she, the said Caroline M. Fraser, her ex- 
ecutors, administrators and assigns, do and shall yearly and every 
year during such time as the said valuation money shall remain un- 
paid, by four equal and quarter-yearly payments, pay or cause to be 
paid into the city treasury of Savannah aforesaid, the sum of $48.04 
as ground-rent for the use and occupation of said lot and premises, 
the first quarterly payment to be made on the 2d day of May, A D. 
1831, next ensuing; and in case of failure herein for the space of 
twenty days after any of the said quarterly payments shall become 
due, that then the said lot and premises shall revert to the corporation 
of the said city, who shall immediately thereafter possess the power 
of re-entry; and having, by means of their proper officers, exercised 
such power and given a notice thereof in writing, posted on the prem- 
ises, the said lot, with all improvements thereon, shall be considered, 
at the expiration of ten days thereafter, as absolutely reverted in the 
corporation, and the estate by these presents created determined to 
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all interest and purposes as fully as if the same had not been bargain- 

ed for or purchased; any sale or incumbrance, or other act made or 

suffered by the said Caroline M. Fraser, her executors, administra- 

tor or assigns, or others under her or them, to the contrary thereof 
in any wise notwithstanding. And the said Caroline M. Fraser, for 

her heirs, executors and administrators, and every of them, does 

hereby covenant, grant and agree to and with the said Mayor and 

Aldermen and their successors in office, for the time being, that the 

said annual ground rent shall be well and truly paid into the city 

treasury by quarterly payments as aforesaid, according to the true 

intent and meaning of said ordinance and of these presents, and that 

in case of failure therein, it shall and may be lawful for such re-entry 

to be made, and for all such other proceedings to be used, as in and 

by the said ordinance and the condition aforesaid are pointed out and 
directed; the said Caroline M. Fraser in that case, for herself, her 

heirs, executors and administrators and assigns, and every of them, 

hereby renouncing and releasing all claim whatsoever, both in law 

and equity, to the said lot with the improvements then thereon be- 

ing.” 


Caroline M. Fraser died testate, leaving all her estate 
to her sister, Rebecca M. Pooler. The latter died, leaving 


her brother, Robert W. Pooler, as her sole heir; and he 
died, leaving as his sole heirs, his wife, Mary J. Pooler, and 
his grandchild, Caroline M. F. Pooler, an infant. The widow 
administered on his estate, and also on that of Caroline M.- 
Fraser. On February 4, 1854, the widow, as administra- 
trix of Caroline M. Fraser, and individually, and the minor, 
by Mrs. Pooler as next friend, petitioned the judge of the 
superior court for leave to sell, and having obtained an 
order at chambers, said Mary J., as administratrix, sold it 
to one Tucker, from whom it passed through an interme- 
diate conveyance to Murphy, as trustee for his wife for 
life, with remainder to his children. 

It was charged that the order and sale from Mary J. 
Pooler, administratrix, was void as to the minor, Caroline 
M.F. Pooler, for want of jurisdiction, and because she was 
not properly before the court, nor represented nor consent- 
ing thereto, and that her half interest was never divested, 
but remained in her, subject to the conditions in the origi- 
nal deed from the Mayor, etc. It was alleged that she 
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afterwards married Laurence and died, leaving him end 
her children by him as her sole heirs, in 1874. 

In 1880, Murphy, trustee, having failed to pay ground. 
rent to the city, the municipal authorities re-entered with 
proper notice, etc., under the original deed, and re-sold the 
place for $13,650.00, the amount actually due, including 
taxes, being $2,109.65. 

Thereupon, Murphy, trustee, and his children, filed a 
bill against the municipal authorities, alleging an agree- 
ment by the Mayor, etc., to pay over the excess of the 
ground-rent and iaxes to Murphy, trustee. The Mayor, 
etc., denied any such agreement, but alleged that the for. 
feiture tothem was absolute. At the same time, they ex- 
pressed a willingness, after deducting ground rents, etc., 
to pay the fund to such persons as might be entitled thereto ; 
but they submitted to the court that such funds should be 
paid only to such persons as should have a legal right there- 
to, and that the decree should be so framed as to protect 
them. On this bill, the chancellor decreed that the 
forfeiture of the lot and improvements by re-entry was 
absolute, and the lot and improvements vested in the 
corporation ; that they were the owners of the profits from 
the re-sale; that the trust : -'ate of Murphy was at an end; 
and that the minors, by a guardian, were the proper per- 
sons to receive any fund that the Mayor, ete., might elect 
to turn over. 

The present bill alleges it to be an immemorial custom, 
in cases of re-entry and re-sale, after paying all arrearages, 
taxes and charges, to pay over the balance to the owner, 
and that such custom enters into these contracts. 

It was alleged that the sale of the one-half interest of 
Caroline M. F. Pooler under order of the judge, as above 
stated, having been void, and complainants having suc- 
ceeded to her rights by inheritance, they are entitled to 
one-half of the proceeds, after deducting arrearages, taxes, 


v 71-26 
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charges, etc.; but the Mayor, etc., refuse to pay such net 
proceeds to them. 

The prayer was that the decree in the case of Murphy, 
trustee, et. al. against the Mayor, etc., might be set aside ; 
that complainants should be decreed to be entitled to one- 
half of such proceeds; that the Mayor, etc., be decreed to 
pay it tothem, and be enjoined from paying it to the Mur- 
phys ; for subpoena and general relief. 

On demurrer, this bill was dismissed, and complainants 
excepted. 


Joun M. Guerrarp; Witi1am D. Harney, for plaintiff 
in error. 


Cutsotm & Erwin; H. C. Cunnineuam, for defendants. 


Hat, Justice. 


The Mayor and Aldermen of the city of Savannah hold 
in their hands a fund arising from the sale of a lot in said 
city, which had been conveyed by the city to the person 
under whom both complainants and respondents, the 
Laurences on the one part and the Murpheys on the other, 
claim. This conveyance was upon condition that the 
feoffee should, at specified times, pay to the city a stipu- 
lated amount as ground rent; and in case of a failure 
therein for a given number of days after the payment of 
such rent became due, then the lot and premises were to 
revert to the grantor, who reserved the power of re-entry ; 
this right of re-entry was to be exercised by giving written 
notice thereof, posted on the premises, and at the expiration 
of ten days thereafter the lot, with its improvements, was to 
be considered as absolutely re-vested in the grantor, and the 
estate thereby created, “ was determined to all intents and 
purposes as fully as if the same had not been bargained for 
or purchased.” 

In Swoll vs. Oliver et al., 61 Ga., 248, this court deter- 
mined that where “the city, by its proper officer, posted a 
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notice of re-entry on the lot according to the te1ms of the 
deed, such act would constitute a re-entry thereon, and 
after the expiration of ten days, would defeat the title of 
the purchaser.” In this case the contest was between a 
purchaser from the city, who bought after the re-entry had 
been made, and parties claiming under the original pur- 
chaser; the only question made in this court was as to the 
title of the respective claimants, and the title of the last 
purchaser was maintained by the decision rendered. In 
the case at bar, the question is entirely different. Neither 
party questions that the title of the purchaser is defeated 
by the re-entry. The re-sale of the property brought an 
amount largely in excess of the claims of the city. The 
respondents contend that the city, under the circumstances, 
had an absolute property in this excess, and might dispose 
of it as it saw proper. The complainants, on the other 
hand, maintain that this right of re-entry was reserved to 
enable the city to collect its demands in an expeditious 
and summary way; that it is a substitute for the power 
in a mortgage to sell for its satisfaction by the mortgagee, 
in lieu of a sale under a regular foreclosure, and if there 
is a surplus after paying the debt, the mortgagee, in one in- 
stance, and the original grantor in the other, holds such 
surplus in trust. for the mortgagor or grantee. More pre- 
cisely stated, this arrangement provides a more expeditious 
mode of collecting rents as they fall due than is given by 
any other legal remedy for that purpose; it is a substitute 
for such remedies. The court below held with the re- 
spondents, and upon demurrer and motion, dismissed the 
bill at the hearing, for want of equity. 

We cannot concur in this decision, but think it should 
have been just the opposite, and that the demurrer and 
motion upon this ground should have been overruled. 
The city authorities seem to have taken this view of the 
matter; their custom seems to have been to satisfy their 
demand and to account to the true owner for the excess. 
The right reserved by the city was only a pledge or security 
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for the debt that might be due to it. Casborne vs. Scarfe, 
1 Atk., 603. The true ground of relief against penalties, 
conditions, and forfeitures, is from the original intent of 
the case, where the penalty, etc., is designed only to secure 
money; and the court can give, by way of recompense, all 
that was expected or desired. Peachy vs. The Duke of 
Somerset, 1 Strange, 447. To the same effect is Sloman 
vs. Walter, 1 Bro. C. C., 418. Each of these cases will be 
found with copious and accurate annotations and refer- 
ences to the cases, English and American, bearing upon the 
question in 2 White and Tudor Lead. Cas., Equity, part 2, 
p. 746 to the end of the volume. The right to redeem 
and continue the lease, even after forfeiture and re-entry, 
exists whenever the lessee will pay what is due, and if the 
lessor declines to receive it when tendered, the amount 
will be ordered paid into court, and he will be enjoined 
from ousting the tenant. “From a very early period, 
equity would, at any indefinite time, after a tenant had in- 
curred a forfeiture and been ejected for non-payment of 
rent at a particular time, under a stipulation in a lease, re- 
lieve him upon his paying to the lessor the rent accrued 
due, interest and costs, upon this principle, that as the 
right of entry was intended merely as a security for the 
rent, the lessor thereby received full compensation, and 
was put in the same situation as if the rent had been paid 
to him when it was originally due.” 2 White and T. Lead. 
Cas., Eq., part 2, marg. p. 788. This principle was fully 
recognized by parliament, and is embodied in statute 4 
‘Geo. 2, ch., 28, which limits the right of redemption to 
six months after recovery in ejectment by the lessor. Jb., 
788,789. In Bowser vs. Colby, 1 Hare, 128, 129, it was 
decided that “a court of equity would relieve a lessee from 
a forfeiture by non-payment of rent where there is a pro- 
viso that in that case the lease shall be void, as well as 
where there is a power of re-entry. The legal effect in the 
one case is, that if the landlord re-enters the lease is deter- 
mined, in the other case it is determined without his re- 
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entry. The contract ef the parties is, that in the one 
case the lease shall not be at end by the mere non- 
payment of rent, unless the landlord shall re-enter, and 
then it shall be at an end; and in the other case the non- 
payment of rent shall alone determine the lease. In both 
cases the same consequence is to follow, though from dif- 
ferent acts. In both the contract is the same, in this 
sense, that there are certain acts to take place which are 
to determine the lease altogether.” Prior to this enact- 
ment of parliament, when a lease had been forfeited for 
non-paymeat of rent, the only relief that could be given 
was by creating a new lease. Since that statute, however, 
this form of relief has been dispensed with, and the original 
lease has been allowed to continue. 2 W. and T., pt. 2, 
790. There is nothing in our own legislation in conflict 
with this just and equitable policy. 

In this case, the city, by the re-sale of the lot, gets not only 
the amount then due, but also secures its future rents ; it 
gets all that it ever contracted for, and by returning to the 
original lessee what is over and above the amount due at 
the time of the re-sale, he gets nothing more than he was 
entitled to under his contract. 

As between the other parties to this suit, the city is a 
mere. stake-holder. The eyuities, if any exist between 
them, as well as their legal rights, can be settled by the court 
on the final hearing of the cause, and upon the evidence 
adduced at thattime. The complainants in this bill have 
aright to be heard. They make, by their pleadings, a clear 
case; they are entitled to participate in this surplus fund 
to the extent to which they show their interest in the 
same. 

Judgment reversed. 
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CUNNINGHAM vs. THE NATIONAL BANK oF AUGUSTA. 


Contracts for the purchase and sale of cotton futures are gaming con- 
tracts. They are immoral, illegal, and contrary to public policy; 
and all evidences of debt executed on such consideration are void 
in the hands of any person, even though it be a bona fide pur- 
chaser before due and without notice. 

(a) This case differs from those in 45 Ga., 591; 59 Id., 26; 64 Id., 
184. Whether those rulings will be sustained if reviewed. Quezre. 
November 27, 1883. 


Futures. Contracts. Gaming. Public Policy. Prom- 
issory Notes. Before Judge Roney. Richmond Superior 
Court. October Adjourned Term, 1882. 


The National Bank of Augusta brought cornplaint 
against Cunningham on a promissory note for $3,500 due 
twelve months after date, by defendant. to Warren, Wal- 
lace & Company, or order, and indorsed by them. De- 
fendant filed the pleas set out in the decision, which 
were stricken on demurrer, leaving only the plea of the 
general issue of file. A verdict was rendered for the 
plaintiff, and defendant excepted. 


Foster & Lamar, for plaintiff in error, cited Code, 
§2776; 56 Ga., 203; 57 /d., 410; 37 Am. R., 607; 101 U. 
S., 557, 562; Jones vs. Radatz, S. C. Minn., Oct. 1880, 10 
Reporter, 737 ; 6 Rich., 297; 84 N.C., 24 (37 Am. R., 604); 
33 IIl., 372; 63 Mo., 34 (21 Am. R., 440); 64 Mo., 476; 4 
Sneed, 213; 47 Ala., 413; 6 Cowen, 118; 2 Mich., 130; 77 
Penn. St.,131; 3 Barr, 346; 37 Mass., 132 ; 2 Strange, 1271; 
84 Penn. St., 407 (24 Am. R. 201); 2 Miles, 442; 4 Mees. 
& W., 168; 4+ B. & Ad., 619; 1 Dan. Neg. Inst., §§53, 59, 
60; Whitwell vs. Winslow, S. C. Mass., March, 1883, 
Alb. L. J., Sept., 1883, p. 177; 27 Alb. L. J.. 447; 5 
Ga., 165; 2 Rose, 225; 10 Serg. & R., 94; 4 Mass., 
945: 11 Iowa, 172; 29 /d.,501; 23 Wend., 71; 50 Ga., 70; 
63 Id., 54, 56; 67 L1., 591; Code, §2057 (f); 2057 (a); 50 
Ga., 73-75 ; 59 Id., 26; 45 Ld., 501 ; 64 Zd., 184; 68 Zd., 1245 
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Code, §§2638, 2753; 1 Dan. Neg. Inst., §807 and cit.; 65 
Ga., 131; Code, §§2749, 2638, 2750 ; 65 Ga., 210, 215; 64 
Td., 188; 83 Ill, 33 (25 Am. R., 349, 53, 355); 1 Add. 
Con. (1881), p 415; 55 Penn. St., 294; 89 /d., 8, 250, 38; 68 
Ga., 124, 296; Code, §2785; 65 Ga.,131; 8 /d.,555; 3 Td, 
182-3; 19 Am. Dec., 516; Code, §§2648, 2750, 2852, 2753 ; 
11 Reporter, 799; 52 Wis., 593; 83 IIL, 33 (25 Am. R., 
349-253); 14 Reporter, 203, 172; 16 Conn. L. J., 453; 
55 Lenn. St., 294; 68 /d., 173; 89 /d., 89; 87 Ld.,63; 27 
Alb. L. J., 354 ; 65 Me., 574; 11 Hun, 473; 71 N. Y., 426; 
56 Jd., 230; 79 Ll., 328; 6 Mo. App., 296; 39 Mich., 337 ; 
40 /d., 432; 101 Mass., 145; 7 Bliss., 540, 338; 7 Neb., 
125;13 Fed. R., 263; 8 Brad., 467 ; 5 Moore, 571; 11 Re- 
porter, 546; 64 Ga., 188; 65 Zd., 215; 68 Jd., 124, 296; 
Code, §2785 ; 65 Ga., 129-131; 14 Reporter, 203. 

Frank H. Mitter, for defendant, cited Code, §4254; 40 
Ga., 323; 64 Id., 694; 68 1d., 578; Code, §2787; 60 Ga., 
90; 61 IJd., 208; 37 Id., 78; Code, §2639; 42 Ga. 639: 
Code, §1474; Rev. Stat. U. S., §5136; 8 Ga., 274; 22 /d., 
246; 37 Id., 66; 50 Jd., 110; Code, §2785; 57 Ga., 274; 
52 /d.,621; Merritt vs. Bagwell, S. C. Ga., Feb. Term, 1883 ; 
Code, $405; 22 Ga., 246; 21 /d.,195; 65 Z/., 129; 45 Td, 
509; 59 Id., 25; 64 Id., 188; 68 Zd., 126; 44 Td., 123; 45 
Id., 134; 57 Id., 272; 10 Fed. R., 248; 62 Ga., 762; 59 
Id., 685; 57 Id.,179; 60 Id., 456; 62 Id., 742-3; 69 
Id., 661; 31 Am. R., 591-2, 8S. C. 2 Lea., 113; 32 Am. R., 
119 and note, 122; 69 Ga., 687; 45 Jd., 164; Code §2753; 
21 Ga., 46; 1 Kelly, 68; 65 Ga., 245; 69 Id., 825; 1 Td., 
134; 42 Jd., 287-323; 45 /d., 144; Code, §3400; 63 Ga., 
531; 57 Jd., 350; 62 Jd., 241; 58 Jd., 583; 41 Zd., 331; 57 
Td., 99; 45 Id., 164; 1 Kelly, 392; 69 Ga., 722; €6 Id., 
398; 44 /d., 184; 8 Wheat., 398; 65 Ga., 221, 386; 68 Id., 
628 ; Code, §34170; 56 Ga., 210; 66 Jd., 398, 639, 102; 3 
Pet., 36; 8 Wheat., 338-354 ; 63 Ga., 56; 28 Zd., 543; Code, 
§1, par. 4; 69 Ga., 437; 64 Jd., 184; 15 Reporter, 737; 7 
Allen, 587 ; 100 U.S. R., 239; 91 //., 29; 96 Zd., 268; 104 
Id., 274-279 ; 56 Ga., 203-207; 68 Zd., 604; 19 Wall., 560; 
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Code, $2776; 61 Ga., 69; 54 Ga., 119; 55 L., 229; 59 Td., 
940: 69 Id.,773;:49 Id., 604, 57 Id., 333, 65 Td., 123; 
15 /d., 128; 50 /d., 508, 381; 29 Zd., 700; 16 Zd., 591; 42 
/d., 639; 101 U.S., 14; 100 /d., 239; Code §2785; 4 Ga., 
287; 51 77.,17; 8 /d., 421; 66 7d, 651; 69 Jd., 627; 63 
Id., 479 ; 53 Ld., 227; 56 Td., 1388; 3 Wall., 345; 59 Ga., 
355 ;66 J/d., 148, 398, 638; U.S. Rev. Stat., §§5197, 5200, 
5198; 96 U.S., 268; 104 7d, 271; Code §2051; 7 Am, R., 
156; 2 Am. Dee., 155; 13 Am. Dec., 710; 9 Neb., 11; 68 
Ga., 629; Code, §§3654, 1970 ; 56 Ga., 165; 108 U. S. 99; 
98 /d., 624; 16 Reporter, 449; 59 G@a., 105; 65 /d., 210; 
15 Jd., 501; 59 Ld., 25; 15 Reporter, 699; 68 Ga., 126 ; 49 
[d., 490; 66 [d., 102; Code §4286. 


BLANDFORD, Justice. 


The bank sued Canningham on a promissory ‘hhote, to 
which action the defendant pleaded, in substance, that the 
note was given to Warren, Wallace & Co., the payees, to 
make good and pay any losses that might accrue in a certain 
wagering, gambling, immoral and illegal contract for the 
purchase of certain cotton, with the intention and under- 
standing by both parties that the cotton was not to be de- 
livered to, or received by, defendant ; that there was to*be 
a settlement at a future day, when the defendant was to 
receive or pay the difference between the contract price 
and the market price on the day the settlement was to be 
made, etc. This plea was demurred to by the plaintiff, 
and the court sustained the demurrer, upon the ground 
that the plea did not aver that plaintiff was not a bona fide 
holder of the note sued on before due, and without notice, 
the note being payable to Warren, Wallace & Co., and 
due twelve months after date; and dismissed defendant’s 
plea. To this ruling the defendant excepted, and the 
same is now here assigned as error. 

It is manifest that the consideration of the <ote sned on 
is for and on account of dealings commonly called “futures.” 
[s such a transaction in the nature of gaming? If so, then the 
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note was void at the time it was given, and no subsequent 
transaction could revive or give vitality, or any legal valid- 
ity, to a contract thus tainted and poisoned at its birth. It 
came into the world still-born, though odorous with crime, 
and no subsequent transactions in relation thereto could 
cleanse it or give it any vitality, into whosesoever hands 
it might come. A note tainted as this is said to be will be 
considered as giving notice itself of its illegal and criminal 
birth and origin, to whomsoever it may come. The plea 
expressly alleges the transaction to be “a wagering and 
gaming contract.” But what is the transaction termed 
“futures”? It is this: one person says that I will sell you 
cotton at a certain time in the future for a certain price; 
you agree to pay that price, knowing that the person you 
deal with has no cotton to deliver at the time, but with 
the understanding that when the time arrives for delivery 
you are to pay him the difference between the market 
value of that cotton and the price you agreed to pay, if 
cotton declines, and if cotton advances, he is to pay you 
the difference between what you promised to give and 
the advanced market price. | If this is not a speculation 
on chances, a wagering and betting between the parties, 
then we are unable to understand the transaction A bet- 
ting on a game of faro, brag, or poker, cannot be more 
hazardous, dangerous or uncertain. Indeed, it may be said 
that these animals are tame, gentle and submissive, com- 
pared to this monster. The law has caged them, and driven 
them to their dens; they have been outlawed, while this 
ferocious beast has been allowed to stalk about in open 
mid-day, with gilded signs and flaming advertisements, to 
lure the unhappy victim to its embrace of death and de- 
struction.. What are some of the consequences of these 
speculations on “futures ?” The faithful chroniclers of 
the day have informed us, as growing directly out of these 
nefarious practices, that there have been bankruptcies, 
defalcations uf public officers, embezzlements, forgeries, 
larcenies, and death. Certainly no one will contend for 
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one moment, that a transaction fraught with such evil con- 
sequences is not immoral, illegal, and contrary to public 
policy. In the case of Rudolph vs. Winters, 7th Nebraska, 
126, the Supreme Court of that state held, “that a contract 
to operate in grain options, to be adjusted according to the 
difference in the market value thereof, is a contract for a 
gambling transaction which the law will not tolerate. It 
is contra bonos mores, and against public policy.” We 
recognize this ruling to be sound, and we adopt the same. 
This was also ruled by the Supreme Court of Illinois, 79 
Ill., 328; likewise in Wisconsin, 55 Wis., 354; 52 Wis., 
593; 83 Ill., 33; 58 Iowa, 713; Hawley vs. Bibb, Supreme 
Court of Ala., Decr. Term, 1881; L. Reporter, 172; 65 
Maine, 574; 11 Hun, 473; 71 N. Y., 426; 56 76., 220; 6 
Missouri App., 206; 39 Mich., 337; 40 7+, 432; 101 Mass., 
145; 7 Biss., 540,338; 8 Brad.,467; 5 Moore, 571; 68 Ga., 
124, 296. 

The Supreme Court of Pennsylvania, in Bruce’s Appeal, 
55 Penn. State R., 298, 299, Thompson, J., delivering the 
opinion say, “ Anything which induces men to risk 
their money or property, without any other hope of return 
than to get for nothing any given amount from another, is 
gambling, and demoralizing to the community, no matter 
by what name it may be called. It is the same, whether 
the promise be to pay on the color of a card or the fleetness 
of a horse, and the same numerals indicate how much is 
lost or won in either case, and the losing party has received 
just as much for the money parted with in the one case as 
the other, viz., nothing at all. The lucky winner is, of 
course, the gainer, and will continue so until fickle fortune 
in due time makes him feel the woes he has inflicted on 
others. All gambling is immoral; the losses incident to 
the practice disclosed * * * have contributed more to the 
failures and embezzlements of public officers, clerks, 
agents, and others acting in fiduciary relations, public and 
private, than any other known, or, perhaps, all other 
causes; that in the train of its evils there is a vast amount 
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of misery and suffering by persons entirely guiltless of any 
participation in the cause of it.” To our mind, this is a 
true statement of the transaction set forth in the pleas of 
the plaintiff in error; nothing that we could say would 
add to the picture so ably drawn by the learned judge. 
See also 68 Ib., 173; 89 Ib., 89; 87 Ib., 63. 

It is insisted by the able and distinguished counsel for 
the defendant in error that, as the bank was a bona fide 
purchaser before due, without notice of the consideration 
of the note sued on, they are protected from, and not 
affected by, the defence set up by plaintiff in error. 

To this position our Code, §2753, is a sufficient reply; 
it is provided as follows: “ Gaming contracts are void, and 
all evidences of debt or incumbrances or liens on property 
executed upon a gaming consideration, are void in the 
hands of any person.” 68 @a., 124, 296; Code, §2785; 65 
Ga., 131; 1 Daniel on Negotiable Instruments, §807. 

While it is true that this court has decided that an agent 
may recover from his principal moneys expended in the 
purchase of cotton futures for him at his instance and re- 
quest, it will be observed that the present case does not 
involve the principle so decided. See 45 Ga., 501 ; 59 Zb., 
26; 64 Jb., 184. Weare not prepared to say that we will 
be bound in the future by the decisions last referred to, 
when the same are reviewed as the law directs, or what 
our judgment may be upon such consideration. The judg- 
ment of the court below sustaining the demurrer to the 
pleas of the plaintiffin error, the defendant below, is re- 
versed. 

Judgment reversed 


-_—. 
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Tue CenTRAL RatLroap vs. DEBRay, and vice versa. 


1, Though one may be a train-hand in the emp‘oyment of a railroad, 
if he is injured without fault ou his part by the negligence and 
varelessness of other agents of the company, he may recover. 

(a.) Where a conductor in charge of a train ordered a train-hand under 
him to step from the cars while in motion, in order to couple cars 
standing on a side track to the main body of the train, coupling 
being a part of his business, the obeying of such order will not 
prevent a recovery by him for an injury, if he used all reasonable 
care and skill in so doing. 

2. The defendant filed no plea to the jurisdiction of the court, and no 
issue was therefore made as to the venue. Were it otherwise, the 
testimony showed that the injury was done at Barnesville, near the 
depot; and this court will take judicial cognizance of the fact that 
Barnesville is in Pike county. 

3. There was no error in rejecting the testimony of a witness that 
‘fany person with ordinary care could have gotten off over the skids 
where plaintiff did, without being hurt.’? This was a conclusion 
which the jury might find, but was not for the witness to state. 

It was proper to reject the testimony of witnesses that if one obeys 
the order of a conductor and gets off a moving train ‘‘he does it at 
his own risk.’’ Witnesses must testify to facts; the court will 
give the law. 

The seventh ground of the motion is covered by the third head- 
note above. 

Where a witness testified that he did not know what the rules of 
the company were, but proposed to state that formerly he was an 
officer of the company, and that no conductor or other officer had 
the right to order an employé to get on or off a moving train, and 
that if such order were yiven, the employé would not be required 
to obey it, such testimony was properly rejected. 

7. It is not matter for expert testimony to show that no railroad em- 
ployé is required to get on and off a train while in motion; that 
neither the conductor nor any other officer can require an employé 
to get on and off a moving train, and that if such order is given, 
the employé is not required to obey it. 

{a.) Whether or not the conductor had the right to give the order or 
the plaintiff was required to obey it, the former did give the order 
and the latter obeyed it. Under the fats, the act of the conductor 
was that of the corporation, and the latter cannot escape responsi- 
bility on account of its own wrong. 

(b.) Whether it be the fault of an employé to obey an order of his 
superior, depends upon whether it would be rash and dangerous to 
do so, and where there was no apparent danger in so doing, it would 
not be fault on his part. re 
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8. The opinion of a witness as to matters of fact is not admissible in 
evidence. 

9. Where plaintiff, a man of twenty-three years of age, was greatly 
wounded and bruised, suffering great pain for a long time, and be- 
ing compelled to have his right hand amputated above the wrist, 
a verdict of $4,700 was not only not excessive, but was quite mod- 
erate. 

10. The verdict was not contrary to the charge of the court contain- 
ing the law of the case. 

11. Where a principle of law has been given in the general charge as 
favorably to the excepting party as it could expect, a failure to give 
the principle when embodied in a subsequent request will not work 
a new trial. ° 

(a.) Opinion of Jackson, J., in 63 Ga., 181, adopted and ap- 
proved. 

12. The court is not bound to give a request in charge when the same 
point has been covered by his charge, nor should he give in charge 
a request not warranted by the facts in the case. 

13. The nineteenth ground is covered by the ruling on the eighteenth 
ground. 

14. There was no error in refusing to charge that ‘‘if to do the freight 
business it was necessary to use a pair of short ‘skids’ for the haul- 
ing of freight, and it was necessary for the proper handling of 
freight to keep the ‘ skids’ between the main and side tracks, and 
the ‘skids’ were kept for such purpose in a usual and customary 
place, the plaintiff cannot recover.’’ If the injury resulted from 
the carelessness and negligence of defendant’s agents in leaving 
these ‘‘skids’’ on the roadway, it could make no difference whecher 
such negligence had become usual or customary. 

15. There was no error in refusing to charge that, if among different 
modes of performing his duty, some of which were safe, plaintiff 
chose one which was less safe, he took the risk of his choice, 
and could not recover; and in charging instead, that this was a 
circumstance for the jury to consider with the other facts in decid- 
ing whether the plaintiff was at fault or not. The question of fault 
or negligence was for the jury alone, and was fairly submitted to 
them. | 

16. The twenty-second ground is covered by the fourteenth head- 
note. 

17. There was no error in charging that if ‘“‘skids’’ or planks were 
placed on or near the track of defendant’s road when the injury 
occurred, and they occasioned the injury to plaintiff while in 
obedience to orders, and without fault or negligence on his part, 
the company would be liable. 

18. The charge embraced in the twenty-fourth ground was right, as 
already held. 

19. If the plaintiff has shown the defendant to have been negligent, 
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to defeat a recovery, it must be shown that he was likewise negli- 
gent or at fault. 

20. So when plaintiff has shown injury to himself, without fault on * 
his part, it would be incumbent on defendant to show that the in- 
jury did not result from the want of ordinary and reasonable care 
and diligence on the part of its servants and agents. 

21. The charge complained of in the twenty-seventh ground was war- 
ranted by the evidence. 

22. As no special damages were found by the jury, and as the verdict 
is such as to warrant the conclusion that no such damages entered 
into the same, the defendant was not hurt by a charge on that sub- 
ject. 

23. The charge as a whole is unexceptionable, and the parts excepted 
to, when taken in connection with the whole, constitute no grounds 
of error. 

24. The judgment being sustained, the cross-bill of exceptions is dis- 
missed. 

November 6, 1883. 


Railroads. Damages. Negligence. Master an_ Ser- 
vant. Venue. Witness. Evidence. Charge of Court. 
Before Judge Branuam. Pike Superior Court. October 
Term, 1882. 


DeBray brought snit against the Central Railroad on 
account of an injury which happened to him while em- 
ployed by defendant as an extra train-hand. The facts are 
sufficiently stated in the first division of the decision. The 
jury found for the plaintiff $4,709.00. Defendant moved 
for a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the evidence failed to make out the case 
of the plaintiff as alleged in his declaration. 

(3.) Because the court ruled out a portion of the answer 
of W. A. Tinsley to the third direct interrogatory, as fol- 
lows: “ And any person with ordinary care could have 
gotten off over the skids where plaintiff did without being 
hurt.” 

(4.) Because the court roled out a portion of the answer 
of W. A. Tinsley to the eleventh cross-interrogatory, as 
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follows: [The witness testified that it was usual for a 
brakeman to jump off a moving train to couple cars, when 
told to couple, and then added the sentence ruled out |— 
‘but he does it at his own risk and the risk of his life.” 

(5.) Because the court ruled out a portion of an answer 
of R. Schmidt to a cross—interrogatory, as follows: “ He 
does so at his own risk,” [that is, gets off a moving train, 
if so ordered by the conductor. | 

(6.) Because the court ruled out a portion of an answer 
of R. Schmidt to a cross-interrogatory, as follows: “ A per- 
son using ordinary care can pass over them (referring to 
skids lying between the track) with perfect safety. It is 
true that a person can, with ordinary care, get off or on a 
moving train passing over such skids with perfect safety. 
It is habitually done.” 

(7.) Because the court erred in ruling and deciding as fol- 
lows: A. J. White, a witness for defendant, stated that he 
was president of the Macon & Western railroad for about 
nine years, commencing in 1865, and while he was presi- 
dent he made and had printed about one-third of the rule- 
book that was put in evidence by the plaintiff, the balance 
of the book being made since he went out, of office (which 
rule-book plaintiff proved by R. Schmidt was in force at 
the time plaintiff was injured ). This rule-book does not con- 
tain all of the orders and instructions that are given to 
employés, but certain general rules for their guidance. 
Defendant then proposed to prove by White that no conduc- 
tor or other officer had the right to order an employé to 
get off or on a moving train, and if such order was given, 
the employé cou!d not be required to obey it.—The court 
ruled that, as the witness did not know what the rules were 
at the time of the accident, and proposed to testify what 
they were at the time he was in office, he could not do so, 
and rejected the evidence. 

(8.) ‘Because the court erred in ruling and deciding as 
follows: Defendant proved by A. J. White that he was an 
expert in all the departments of railroading, and then pro_ 
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posed to prove by him that no employé was required to 
get off or on a moving train, and that neither the conduc- 
tor nor any other person could require him to do so, and 
if such order were given, the employé would not be re- 
quired to obey it—This proposed proof was rejected by 
the court. 

(9.) Because the court erred in ruling and holding as 
follows: A. J. White testified that the lantern plaintiff 
used was furnished him that he might see how to perform 
his duties with safety to himself; that he knew the char- 
acter of the lantern. Defendant then offered to prove by 
the same witness that a person in getting off a train could, 
by the light of the lantern, readily see any object near the 
track; which proposed proof the court rejected. 

(10.) Because the verdict is excessive, it being for an 
amount much larger than the plaintiff would be entitled 
to recover under the evidence. 

(11.) Because the verdict is contrary to the following 
charge of the court: “If you believe from the evidence 
that plaintiff got off the car in a careless manner that was 
calculated to throw him to the ground, and if the manner 
of getting off contributed to his fall, he cannot recover.” 

(12.) Because the verdict is contrary to the following 
charge of the court: “If you believe from the evidence 
that plaintiff could have remained on the train until it 
was stopped, and if you believe he got off while the train 
was in motion, and if you believe that such act was at his 
own risk, then he cannot recover.” 

(13.) Because the verdict is contrary to the charge of 
the court: “If you believe from the evidence that the 
plaintiff knew the cab on which he was would stop near 
where he had to do his work, and if you believe plaintiff 
could have got off at such a place with perfect safety, and 
if you believe plaintiff got off before the cab reached 
that place, and while the car was in motion, and if you 
believe from the evidence that plaintiff took the risk of 
getting off the moving train, then he cannot recover, no 
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matter how you construe the direction given the plaintiff 
by the conductor.” 

(14.) Because the verdict is contrary to the following 
charge of the court: “If you believe from the evidence 
that the manner of getting off the train contributed in 
any way to his injury, then plaintiff cannot recover.” 

(15.) Because the verdict is contrary to the following 
charge of the court: “If you believe from the evidence 
that plaintiff was furnished with a lantern for the purpose 
of enabling him to perform his duties; that it was his duty 
to use the care of a prudent man in trying to discover 
whether or not there were obstructions near the track, 
and if you believe from the evidence that the plaintiff, by 
a prudent use of his lantern, could have discovered and 
avoided the obstructions, and if he failed to use his lantern 
with the care of a prudent man, then he cannot recover.” 

(16.) Because the court refused to charge the following 
request: “If plaintiff contributed, either immediately or 
remotely, directly or indirectly, to his injury, then he can- 
not recover, regardless of the position of the skids or any 
other negligence of defendant’s agents.” 

(17.) Because the court refused the following request : 
“ And although you may believe that the plaintiff was 
directed by the conductor to get off at the place where he 
left the car, while the car was in motion, he cannot plead 
the order of the conductor as an excuse for the act, if the 
act was one attended with danger and the doing the act 
put him in fault. The order of a superior could not pro-: 
tect him.” 

(18.) Because the court refused the following request 
“It would be the duty of an employé connected with the 
running of a freight train to know what tools, imple- 
ments, or appliances are used in conducting the business 
of handling freights, and where such tools, implements or 
appliances are kept; if kept at any particular place, or at 
or about any particular locality, and if plaintiff was a 
train-hand on defendant’s train, and if the defendant had 
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kept short skids for their use and kept them at or near a 
certain place, it was the duty of the plaintiff to look for 
them, and he would be charged with a knowledge of their 
presence at such a place.” 

(19.) Because the court refused to charge the following 
request: “If to do the freight business it was necessary to 
keep a pair of short skids for the use of the hands em- 
ployed to handle the freight, and if it was necessary for 
the proper handling of freight to keep the skids between 
the main and side tracks, then if the skids were kept for 
such purpose and in a usual and customary place, plaintiff 
cannot recover.” 

(20.) Because the court refused to charge as follows: 
“Tf, among different modes of performing his duty, some 
of which were safe, the plaintiff chose one less safe or 
more dangerous, he took the risk of his choice, although 
other servants did likewise ; and if you so believe, plaintiff 
cannot recover.” But the court modified the request as 
follows: “If among different modes of performing his 
duty, some of which were safe, the plaintiff chose one less 
safe or more dangerous, then you will take this cireum- 
stance into consideration with all the other facts in the 
case, in deciding whether the plaintiff was at fault or not. 
It is for you to determine from the evidence whether 
plaintiff took the risk in getting off.” 

(21.) Because the court refused to instruct the jury as 
follows: “If you believe from the evidence that skids 
were kept between the main and side tracks before and 
at the time plaintiff was employed by the defendant, and 
if you believe they were necessary in order to perform 
the work of discharging or receiving freight, then plaintiff 
assumed the risk of the premises as he found them.” 

22.) Because the court instructed the jury as follows: 
“Tf you believe from the evidence that skids or planks 
were placed on or near the track of defendant’s road where 
the injury complained of occurred, and that such planks 
or skids occasioned said injury to the plaintiff while per- 
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forming his duties in obedience to orders and without 
fault or neglect on his part, then I charge you the de- 
fendant would be liable.” 

(23.) Because the court charged as follows: “If the 
conductor directed the plaintiff to get off the train while 
it was in motion, and he got off while in the performance 
of his duty as he was directed to do, then the defendant 
is estopped to deny the plaintiff’s right to get off, and 
cannot set up as a part of his defence the claim that 
plaintiff was not bound to obey the conductor’s orders.” 

(24.) Because the court charged as follows: “If it ap- 
pears from the plaintiff’s evidence that defendant was 
negligent, the onus is on the defendant to show that the 
plaintiff is also at fault, in order to defeat a recovery.” 

(25.) Because the court charged as follows: “If the 
plaintiff has shown that he was not at fault, then the de- 
fendant must show that the injury did not result from 
the want of ordinary and reasonable care on the part of 
his servants and agents.” 

(26.) Because the court charged as follows: “If the ex- 
ercise of ordinary care and diligence required the defend. 
ant’s agents and servants to place the skids, after using 
them, on the platform or some other place than the point 
where they were left, and if the defendant’s agents and 
servants neglected to do so, and left the skids on the 
ground between the tracks at the point where the plaintiff 
got off, and if this was not the usual and also a proper place 
to leave the skids, or if they were placed in an unusual or 
negligent position there, then the plaintiff, if he was in- 
jured by reason thereof and was without fault, would be 
entitled to recover ;”—there being no evidence to warrant 
such charge. 

(27.) Because the court charged as follows: “Special 
damages are such as actually flow from the act, and 
must be proved in order to be recovered, such as the sur- 
geon’s or doctor’s bills, the cost of nursing’and medicines ;” 
—there being no testimony to warrant such charge. 
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The motion was overruled, and defendant excepted. 

The body of the charge given by the court, omitting in- 
structions as to the measure of damages, the form of the 
verdict, etc., was as follows: 


‘The plaintiff brings his action on the case, laying his damages at 
forty thousana dollars, and says that on the 11th of September, 1880, 
defendant was running its train over the rai'road in this county, and 
that he was employed by the defendant thereon as a train-hand, and 
that the defendant, in consideration of his employment, was bound 
to protect him against injury arising from the carelessness, neglect or 
im; roper conduct of its other employés, and from all defects in its 
road; that plaintiff, while engaged on the train on the day named, as 
a train-hand under J. O. Waller, the conductor thereon, and when he 
had reached Barnesville, was ordered by Waller to get off the train 
vith him and couple certain cars, then on the side-track at said station, 
tothe train, when the train was run back on the side-track. That when 
the order wa; given and when he stepped off, the train was running 
slowly, and he could have stepped off with safety, if the railroad had 
been then and there unobstructed. That it was then 11 o’clock at 
night, and the darkness was so great he could not see any obstruction 
then and there on the road. That he stepped off as ordered, expect- 
ing to plant hi foot on level ground, but instead thereof, struck a 
pairof skids, three by ten inches wide and nine feet long, placed one 
upon the other, which the defendant carelessly and negligently per- 
mitted to be left upon its roadside, when the skids ought to have 
been on the platform at the depot, and when it was the duty of the 
defendant to have kept the road free from obstructions. That the 
skids turned and threw him, without his fault, under the rear car of 
the train. That he was permanently injured thereby. That his arm 
was cut off, and had to be amputated a second time to save his life; 
and that he suffered great pain, and still suffers by reason of the in- 
jury ; andthat his health is impaired thereby. That he was a young 
man twenty-three years old, a machinist, capable of making a hun- 
dred dollars a month; that his ability to labor has been greatly 
diminished ; and that he has been compelled to expend large sums of 
money for surgical and medical treatment and nursing. To this ac- 
tion the defendant files the general issue, which is a general denial 
of the plaintiff's cause of action, and makes the issue which you are 
to try. The defendant also claims that the plaintiff's duty did not 
make him get off a moving train. That he was not bound to obey 
the conductor, when ordered to get off the train while it was in mo- 
tion, and if he did get off, he did so at his own risk. (2.) That he 
got off at an improper place, in an improper manner and in an un- 
skillful way, and in such a way as to be thrown by the impetus given 
his body by the motion of the cars. (3.) That skids were at their 
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accustomed and proper place, in between the side-track and the main 
track, lengthwise the road, opposite the side-door of the depot. (4.) 
That he was provided with a lantern, and by a proper and reasonable 
use of it could have seen how to get off, and could have gotten off 
safely, anda that he negligently used his lantern. (5.) That plaintiff 
did not fail on the skids, and that piaintiff was injured by his own 
fault, and not by defendant’s negligence. That plaintiff’s fauit con- 
tributed to the injury; and that, for these reasons, plaintiff cannot 
recover. The plaintift replies that he was not at fault, and that his 
fault did not contribute to the injury, but that his injury was the re- 
sult ot defendant’s negligence. This is the question for you to try. 
I will first give you in charge some requests made by counsel for 
plaintiff and defendant. (The court then charged, at request of plain- 
tiff): lv is the duty of railroad companies in this state to keep their 
tracks clear o. objects and structures which-unnecessarily expose to 
danger their empioyé: in the execution of their duties, and if, in con- 
sequence oi neglect of that duty, an employé, who is without fault, is 
injured, the company would be liable for the injury. If you believe 
from the evidence that skids or planks were placed on or near the 
track oi defendant’s road where the injury complained of occurred, 
and that said planks or skids occasioned said injury to the plaintiff 
while performing his duty in obedience to orders, and without fault 
or neglect on his part, then I charge you the defendant would be lia- 
ble to the plaintiff, without an order from the conductor, was in 
the usual discharge of his customary duties, and was injured without 
fault or negligence, and he was free from fault, and was injured by 
the fault or negligence of the company or his co-emp'oyés, then he 
may recover. (This closes plaintiff’s requests. ) 

(The court then charged, at the request of defendant :) ‘‘If you believe 
from tne evidence that the plaintiff got off the car in a careless man- 
ner that was calcuiated tc throw him to the ground, and if the manner 
of getting off caused him his fall, he cannot recover. If you believe 
from the evidence that the plaintiff got off the train while in motion, 
and was hurt, and if you believe that such an act was one not required 
by the railroad company, but if it was an act in which the plaintiff 
took the risk of his act, then he cannot recover. If you believe trom 
the evidence that plaintiff could have remained on the train until it 
was stopped, and if you believe from the evidence that he got off 
while the train was in motion, and if you be:ieve from the evidence 
that such an act was at his own risk, then he cannot recover. If you 
believe from the evidence that plaintiff knew that the car on which 
he was would stop near where he was to perform his work, and if at 
such place he could have gotten from the car with sa‘ety, and if 
plaintiff got off before the train reached that point, and while the 
train was in motion, and if you believe from the evidence that plain- 
tiff took the risk of getting off tha moving train, then he cannot re- 
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cover, no matter how you may construe the directions given the 
plaintiff by the conductor. In determining whether the plaintiff was 
directed by the conductor to get off at the place where he did, you 
will look to the evidence to see where the plaintiff’s work was to be 
performed that the conductor required of him, and to all the evidence 
touching the order given him by the conductor, and in this way deter 
mine whether the directions given him by the conductor merely in- 
dicated to him where he was to work, or if it was an order to him to 
get off at that place where he left the car. 

‘*The law is that railroad companies shall not keep unnecessary ob. 
stacles on or near the track. This does not mean that the track must 
be kept absolutely clear of every obstacle, but simply that no un- 
necessary obstacles shall be left on or near the track. In determin- 
ing whether the keeping of skids between the main and side-tracks 
was reasonable or unreasonable obstructions, you should look to the 
necessity for keeping them at that place, and the length of time the 
practice had been to keep them at that place, and whether or not 
they had ever proved to be unnecessary obstructions, and from a!l 
the facts say whether the keeping of the skids between the main and 
side-tracks was an unreasonable obstruction. If you believe from 
the evidence that the manner of plaintiff’s getting off the train con- 
tributed in any way to his injury, then plaintiff cannot recover. If 
among different modes of performing his duty, some of which were 
safe, the plaintiff chose one less safe or more dangerous, then you 
will take this circumstance into consideration with all the other facts 
in the case, in deciding whether the plaintiff was at fault or not. It 
is for you to determine from the evidence whether the plaintiff took 
the risk of gettingoff. If you believe from the evidence that the rail- 
road company employed a surgeon of good reputatien to treat the 
wound of the plaintiff, then the defendant is not liable for unskillful 
surgery, nor could the unskillful surgery increase the claim of plain- 
tiff for damages against the railroad company. If you believe from 
the evidence that plaintiff refused to have his hand amputated until 
gangrene had set in, and if you believe from the evidence that sucha 
delay revented a proper amputation at first, and produced the ne- 
cessity for a second amputation, then the railroad company could not 
be held liable for the pain and suffering of such second amputation. 
If you believe from the evidence that plaintiff ws furnished with a 
lantern for the purpose of enabling him to perform his duties, then it 
was his duty to use the care of a prudent man in trying to discover 
whether or not there were obstructions on the track. And if you 
believe from the evidence that plaintiff, by a prudent use of his lan- 
tern, could have discovered and avoided the obstructions, and failed 
to use his lantern with the care of a prudent man, then he cannot 
recover. (This closes defendant’s requests. ) 

If the plaintiff is shown to have been injured by defendant’s cars, 
and if he was at that time an employé of defendant, engaged with 
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others on running and operating the train, and the injury was ecca- 
sioned thereby, then in order to make a prima facie case against. de- 
fendant, the plaintiff must show one of two things, either that the 
defendant was negligent or that he was without fault. If it appears 
from the plaintiff’s evidence that defendant was negligent, then the 
onus is on defendant to show that the plaintiff was also at fault, in 
order to defeat a recovery. Tf the plaintiff has shown that he was 
not at fault, then the defendant must show that the injury did not 
result from a want of ordinary and rgasonable care and diligence on 
the part of its servants and agents. An employé of a railroad com- 
pany cannot maintain an action for a personal injury, unless he him- 
self is free from fault. Any substantial fault, however slight, which 
contributes to the injury for which he sues will defeat his action. To 
recover, he must be blameless. If the exercise of ordinary and rea- 
sonable care and diligence required the defendant’s agents and ser- 
vants to place the skids, after using them, on the platform of the de- 
pot, or at some other place than the point at which they were left, 
and if’ the defendant’s servants and agents neg‘ected to doso, and 
left the skids on the ground between the tracks at the point where 
the plaintiff got off, and if this was not the usual place and also a 
proper place to leave the skids, or if they were placed in an unusual 
and negligent position there, then the plaintiff, if he was injured by 
reason thereof, and was without fault, would be entitled to recover. 
‘**You will determine from the evidence whether the plaintiff was 
subject to the conductor’s orders, and bound to obey them, or not, and 
also what order the conductor gave, if any; whether it was to get off 
the train while the train was in motion or after the cars had stopped. 
If the conductor directed the plaintiff to get off the train while it was 
in motion, and he got off in performance of his duty, as he was direct- 
ed to do, then the defendant is estopped to deny the plaintiffs right 
to get off, and cannot set up as a part of its defence the claim that 
the plaintiff was not bound to obey the conductor’s orders. And if 
in getting off the train, if he so got off while it was in motion, in obe- 
dience to orders, without fault on his part, he fell against the skids 
and was injured thereby, and if the skids were improperly and neg- 
ligenily placed at that point by defendant’s agents or servants, then 
the plaintiff would be entitled to recover. But if the plaintiff was at 
fault in getting off the cars while in motion, when he ought not to have 
done so, or was negligent in getting off in an improper or unsafe man- 
ner, or if in not using his lantern with proper or reasonable care, or 
in any other way, and his fault or negligence contributed at all to his 
own injury, then he cannot recover. Unless the plaintiff was free 
from fault, he cannot recover, even though defendant’s agents may 
have been negligent. But if he was free from fault, and the negli- 
gence of defendant’s agents caused the injuiy, he would be entitled 
to recover. The court cannot express or intimate an opinion as to 
what was or what has not been proved. Negligence is a question fer 
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the jury. And you are to decide whether it was the duty of defend- 
ant’s servants and agents to have placed the skids, after using them, 
on the depot platform or at some other point than that at which they 
were left, and in what position they were left, and whether the de- 
fendant was negligent in leaving the skids on the ground at the point 
where the plaintiff got off, if they were left there, or in any other 
way, and whether this or any other act of the defendant’s servants 
or agents was the cause of the plaintiff's injurv, or whether it result- 
ed from plaintiff’s own fault, ip getting off the train when he ought 
not to have done so, or in getting off in an improper or unsafe manner, 
or in not using his lantern with practical and reasonable care, and 
whether his own fault contributed in any way to his own injury.” 


A. R. Lawton; Joun I. Harti; J. J. Hunt, for the Cen- 
tral Railroad. 


Harrison & Peepies; J. F. Repprve, contra. 


BLANpDFoORD, Justice. 


The defendant in error brought his action on the case 
against the plaintiff in error in the superior court of Pike 
county, for injuries which he alleges he sustained by reason 
of the carelessness and negligence of defendant’s servants. 

The jury found a verdict in favor of the plaintiff, ane 
assessed his damages at forty-seven hundred dollars. The 
defendant moved for a new trial upon many grounds of 
error alleged in the motion. The court overruled this 
motion, and refused the new trial prayed for, and defend- 
ant excepted, and assigns as error this judgment of the 
court refusing this motion for a new trial, and prosecutes 
this writ of error to have that judgment of the court be- 
low reviewed and reversed. 

1. The first two grounds of the motion are that the 
verdict is contrary to the law, and is contrary to evidence, 
and without evidence to support it, and they will be con- 
sidered together. 

The evidence shows that the plaintiff was employed as 
a special or extra train, nand to run on defendant’s cars at 
night from Atlanta to Macon; that his business was to 
put on and off brakes, to couple and uncouple cars; that 
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this particular train was on that night engaged in making 
up a train by picking up such cars along the route as were 
to be carried to Macon; that when the train was approach- 
ing Barnesville, and near there, while the train was mov- 
ing at the speed of from four to six miles per hour, the 
plaintiff was directed by the conductor to get off of the 
train with him and go to the side track near the depot at 
Barnesville, on which several cars were placed, for the pur- 
pose of coupling them to the running train, when it should 
be backed for that purpose; that plaintiff used the lamp 
which he had, and got from the train carefully, but in 
alighting, his feet came in contact with two pieces of tim- 
ber which were lying crosswise on the roadway of defend- 
ant ; these timbers were known as “skids” which were used 
by defendant’s agents in loading and unloading freight 
from theircars. The timber on which his feet rested upon 
alighting from the train, turned and threw him against the 
running train, whereby he was greatly hurt, bruised, and 
his right hand became so badly mashed and mangled that 
the same had to be amputated above the wrist, and that 
a second amputation became necessary of the bone of the 
arm; that his pain and suffering was very great. It also 
appeared that the conductor had preceded plaintiff, and 
had goi off of the train in safety. That this accident and 
injury to the plaintiff was wholly due to the skids or pieces 
of timber being left on defendant’s roadway, there can be 
no doubt; and the court left it fairly to the jury to say, 
from the evidence submitted to them, whether the defend- 
ant, in leaving this timber upon its roadway, was negli- 
gent or not. The jury found that the defendant was neg- 
ligent in so leaving this timber upon its roadway, and we 
are satisfied with this finding. 

But it is insisted that the plaintiff was not bound to 
obey the orders of the conductor to get off of the train 
before the same had ceased running. The conductor acted 
for the defendant corporation; he had charge and com- 
mand of the train, and it was not the fault of plaintiff in 
obeying this order, and defendant cannot set up the wrong- 
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ful act of itself or agents to excuse itself from liability to 
one who merely obeys an order of this sort. 

That the plaintiff used all reasonable care and skill in 
getting from the train, is made apparent from the evidence 
of the plaintiff. So where one, though he be a train-hand 
and in the employ of a railroad company, is injured with- 
out fault on his part, by the negligence and carelessness of 
other agents of the company, he is entitled to recover dam- 
ages for injuries thus received by him. The first two 
grounds of the motion were properly overruled by the 
court below. 63 Ga., 179. 

2. The third ground of the motion is that the evidence 
submitted to the jury did not make out the case of the 
plaintiff as alleged in his declaration. 

It is insisted, upon the part of the plaintiff in error, that 
the proof did not show that the injury complained of was 
done in the county of Pike, the venue of his action. 

It is a sufficient reply to this ground in the motion to 
say that the record shows that defendant filed no plea to 
the jurisdiction of the court. Without this, there was no 
issue of this kind made in the court below. If such plea 
had been filed, the testimony had upon the trial shows the 
injury had been sustained by plaintiff at Barnesville, near 
the depot, and this court will take judicial notice that the 
city of Barnesville is in the county of Pike. 

3. The fourth ground of error complained of in the mo- 
tion is that the court ruled out a portion of the answer of 
W. A. Tinsley, as follows: “ And any person with ordinary 
care could have gotten off over where plaintiff did with- 
out being hurt.” The evidence of the witness ruled out 
was but a conclusion, and it was for the jury to find this 
conclusion, and not the witness. There was no error in 
rejecting this testimony. 36 Barb., 201; 36 Iowa, 36, 473; 
78 Ill., 32; 121 Mass., 446. 

4. The fifth and sixth grounds of the motion will be 
considered together. The court refused to allow W. A. 
Tinsley and R. Schmidt to testify that if one obeys the 
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order of a conductor and gets off of a moving train, “ he 
does it at his own risk.” 

To allow testimony of this kind, would be to allow a 
witness to testify what the law is. Witnesses must testify 
to facts, and the court is responsible for the law. There 
was no error committed upon these grounds. 8 Allen, 441. 

5. The seventh ground is covered by the ruling on the 
fourth ground above. See authorities cited thereunder. 

6. The eighth ground is that defendant proposed to prove 
by one A. J. White that no conductor or other officer 
had the right to order an employé to get off or on a mov- 
ing train, and if such orders were given, the employé would 
not be required to obey the order. This testimony was 
rejected by the court, upon the ground that it appeared 
from the testimony of this witness that he did not know 
what the rules of the company were at the time of the 
accident, and proposed to prove what they were when he 
was an officer. 

This ruling of the court was obviously correct upon the 
ground he put it, but it appears that this testimony was 
irrelevant and immaterial. Wylly et al., ex’rs, vs. Gazan, 
69 Ga., 506. 

7. The 9th ground is, that the court refused to permit 
A. J. White to testify that he was an expert in all depart- 
ments of railroading; that no employé is required to get 
off or on a train when it is moving; that neither the con- 
ductor nor any other officer can require an employé to 
get off or on a moving train ; and if such order is given, the 
employé 1s not required to obey it. 

How such testimony as this can be admissible, even by 
an expert, is not perceptible to this court. It is sufficient 
to say, whether or not the conductor had the right to give an 
order to plaintiff to get off of the train, when in motion, he 
did give such order, and whether plaintiff was required to 
obey it or not, he did so obey the order, and the defendant 
can not now take advantage of its own wrong, and thereby 
escape the responsibility for its own wrong act, committed 
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by one who was acting for it to such an extent, under the 
circumstances, as to make the act of the conductor the act 
of the corporation. Whether it be the fault of an employé 
to obey an order of his superior, depends upon whether it 
would be rash and dangerous to do so; and where there 
was no apparent danger so to do, it would not be fault on 
nis part. The case of the Western & Atlantic Railroad 
Company vs. Wilson covers this ground, and is decisive of 
it. 36 Barb., 201; Code, §3868.* 

8. The 10th ground ef the motion is close kin to the 
ninth ground, and other grounds before considered, and is 
mere matter of opinion of the witness, which the court did 
right to reject. 45 Iowa, 247. 

9. The 11th ground of the motion is, “that the verdict is 
excessive,” but why is not stated in the motion A slight 
review of the testimony brings prominently forth the facts 
unat plaintiff had lost his right hand above the wrist ; that 
he was otherwise greatly wounded and bruised; that he 
suffered great pain for a long time; the most useful mem- 
ber of his body was gone; that he is a young man just 
twenty-three years of age’ has to go through life maimed, 
“shorn of his fair proportions,” with an imagination that 
he is whole, but with a reality that he is broken,—suffering 
continual pain, prospects in life blighted. Excessive dam- 
ages are such damages as shock the moral sense to such 
an extent as to lead.to the belief that the jury were actu- 
ated by undue or improper motives or influences, and such 
does not appear in this case. The damages assessed by 
the jury in this case are not only not excessive, but are 
quite moderate. Code, §§2947, 3067; 24 Ga.,366; 10 Jb., 
37; 30 Jb., 146. 

10. The 12th, 13th, 14th, 15th and 16th grounds in the 
motion are that the verdict of the jury is contrary to cer 
tain charges of the court therein set forth. These several 
grounds are covered by what has been said as to.the first 


* Wilson's case is at present term; See also Reporter, v .1. 13, No. 14,, p. 438. 
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and second grounds in the motion. The verdict is not 
contrary to the law. 

11. The 17th ground is that the court erred in refusing 
to charge the jury: “If plaintiff contributed, either im- 
mediately or remotely, directly or indirectly, to his injury, 
then he cannot recover, regardless of the skids or any other 
negligence of defendant’s agents.” 

This point had been given in charge to the jury by the 
court before the request was made, quite as favorably to 
the defendant as it had a right to expect, and the same ap- 
pears in the 12th, 13th, 14th, 15th and 16th grounds of 
the motion before referred to; besides, we are not prepared 
to go the length embraced in this request, but we adopt 
the opinion of Jackson, J., in Central MLailroad vs. 
Mitchell, 63 Ga., 181. “If the damage was caused by 
another employé and was not caused by the fault or neg- 
ligence of the employé hurt, then he may recover.” 
56 Ga., 196, 645. This request is in the language of the 
judge who delivered the opinion of the court in Central 
Railroad vs. Mitchell, which was but argument to show 
that if fault was attributable to an employé it must be such 
as contributed to the injury; substantial fault. 

12. The 18th ground complains that the court should 
have instructed the jury that if the plaintiff was directed 
by the conductor to get off at the place where he left the 
car, while the car was in motion, he cannot plead the order 
of the conductor as an excuse for the act; if the act was 
one attended with danger, and the doing of the act put 
him in fault, the order of the superior could not protect 
him. 

The court had charged, as embraced in the 14th ground 
of the motion, as fully on this point as he was required to 
do, and it was not error to refuse to further charge as re- 
quested in this ground; besides, this request assumes that 
the order of the conductor was unlawful and that the 
plaintiff knew it, neither of which appears by the evi- 
dence in this case. The court is not bound to give a re- 
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quest in charge to the jury, when the same point has 
already been covered by his charge ; nor is he bound, nor 
should he charge a jury upon a request not warranted by 
the facts of the case. 56 Ga., 196; 37 Mich., 485. 

15. The 19th ground of error is covered by what has 
already been said in reference to the 18th ground. 42 
Wis., 583; 29 Iowa, 14. 

14. The 20th ground of error is as to the refusal of the 
court to instruct the jury, “If to do the freight business 
it was necessary to use a pair of short skids for the han- 
dling of freight, and it was necessary for the proper han- 
dling of freight to keep the skids between the main and 
side tracks, and the skids were kept for such purpose in a 
usual and customary place, plaintiff cannot recover.” The 
court did right to refuse this request, and this charge is 
liable to the objection urged to the charge in the 18th 
ground, besides the case before referred to, Central Rail- 
road vs. Mitchell, 63 Ga., 181, sustains the court. If this 
injury resulted from the carelessness and negligence of 
defendant’s agents in leaving these skids on the roadway, 
it could make no difference whether such negligence had 
become usual or customary. This point was fully covered 
by the general charge. 

15. The 21st ground of error is that the court erred in 
refusing to charge, “If among different modes of per- 
forming his duties, some of which were safe. plaintiff chose 
one less safe or more dangerous, he took the risk of his 
choice, although other servants did likewise ; if you so be- 
lieve, the plaintiff could not recover ;” but the court modi- 
fied the request as follows: “If among many different 
modes of performing his duties, some of which were safe, 
the plaintiff chose one less safe or more dangerous, then 
you will take this circumstance into consideration, with 
all the other facts of the case, in deciding whether the 
plaintiff was at fault or not; it is for you to determine 
from the evidence whetber the plaintiff took the risk or 
not.” The question of fault or negligence on the part of 


oo 
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the plaintiff or defendant was for the jury alone, and the 
question was submitted fairly to them by the court, and 
there was no error in refusing to charge as requested and 
giving the charge complained of. Southern Law Review, 
vol. 5, p. 831. 

16. The 22d ground of error is substantially the same as 
the one embraced in the 20th ground, and the (same) re- 
marks are applicable to this latter ground as have been 
applied to the 20th ground. 

17. The 23d ground is that the court erred in charging the 
jury, “If you believe from the evidence that skids or 
planks were placed on or near the track of defendant’s 
road, where the injury complained of occurred, and said 
planks or skids occasioned said injury to plaintiff, while 
performing his duties in obedience to orders, and without 
fault or negligence on his part, then I charge you that the 
defendant would be liable.” This charge was the law of 


this case, when taken in connection with the general 
charge, where it is left to the jury to find whether the 
leaving the skids on the defendant’s road-way was negli- 
gence or not, as will be seen by reference to the case above 
referred to—63 Ga., 173—and is fully covered by that 


case. 

18. The charge embraced in the 24th ground of com- 
pleint is right, as has already been held. 387 Mich., 205. 

19. There is no error in the 25th ground ; it would seem 
to be axiomatic that if plaintiff has shown defendant to 
have been negligent, that to defeat plaintiff, it must be 
shown that he was likewise negligent oratfault. 56 Ga., 
586; 58 Jb., 107, 485. 

20. And likewise as to the 26th ground. When plaintiff 
has shown injury to himself, without fault on his part, it 
would be incumbent on defendant to show that the injury 
did not result from the want of ordinary and reasonable 
care and diligence on the part of its servants and agents. 
56 Ga., 586; 58 Jb., 107, 485. 

21. The 27th ground complains of a part of the charge 
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as being unwarranted from the evidence in the case. We 
think that this charge is warranted from the evidence, as 
will be shown from an examination of the same. 

22. The 28th ground of error complains of the charge of 
the court upon the subject of special damages. As there 
were no special damages found by the jury, and as the 
verdict is such as to warrant the conclusion that no such 
damages entered into the same, the defendant is not hurt 
thereby. 

23. The entire charge of the court is set out in this re- 
cord, and is fair, and contains a full exposition of the law, 
as applicable to every theory of this case, and will always 
be read as one whole view of the law, and exceptions to a 
part of it will be considered in the light of all other parts. 
And the charge as a whole is entirely unexceptionable, and 
the parts excepted to, when taken in connection with the 
whole charge, constitute no grounds of error. 

See also Central Railroad vs. Mitchell, 63 Ga., 180; 37 
Ohio, 669; StIll., 109; Atlanta Cotton Factory vs. Speer, 
69 Ga., 137; 51 Ga., 582; Thomp. on Negligence, vol. 2, 
985; 8 Allen, 441; Pierce Am. Rwy. L., 377; Reporter, 
No. 12, vol. 13, p. 383; 45 Wis., 477; 42 /6.,583; Am. Rwy. 
Reports, vol. 18, 58. 

Upon the whole, we see no error in the several excep- 
tions taken by plaintiff in error in this case. And we 
conclude this opinion in the language used in case of Cen- 
tral Railroad vs. Mitchell: “The charge is lucid, able, im- 
partial, and without fault; and the judgment overruling 
the motion for new trial must be affirmed.” 

24. It is ordered that the cross-bill of exceptions filed in 
this case, together with the writ of error thereon be dis- 
missed. 

Judgment in main case affirmed ; cross-bill of exceptions 
dismissed. ' 
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Tue SAVANNAH, FLorIDA AND WESTERN RaAliway vs. 
STEWART. 


Hatt J. 


1. Ina suit by a widow against a railroad company for the homi- 
cide of her husband, in case of a recovery, she may recover 
the full value of the life of the deceased, as shown by the evidence. 
The onus is upon the plaintiff to establish the amount of damage 
which she is entitled to recover, and one element of such proof is 
the number of years the deceased would probably have lived. If 
there is no proof on this point, the plaintiff has failed to make out 
a case, and the verdict should be for the defendant. 

. There being no evidence to show that the person killed was drunk 
or in such a condition of intoxication as to put the engineer on 
notice of the fact in time to have checked his engine, charges based 
on that hypothesis were erroneous. 

. When a personal injury has been shown to have been done by the 
locomotives, or cars, or other machinery of a railroad company, or 
by any person in its employment or service, the presumption is 
against the company, but it may defeat a recovery by establishing 
either of the following defences: That its agents have exercised 
all ordinary and reasonable care and diligence to avoid the injury ; 
that the damage was caused by the negligence of the person in- 
jured; that he consented to it; or that the person injured, by the 
use of ordinary care, could have avoided the injury to himself, 
although caused by the defendant’s negligence. If both the per- 
son injured and the agents of the company are at fault, there may 
be a recovery, but the damages are to be diminished by the jury 
in proportion to the default of the injured party. 

.) Railroad companies are entitled not only to a clear track, but to 
the unobstructed use of all the means indispensable to the dis- 
charge of their duties. But while the obligation of the company 
to a trespasser on its track may not be the same as to passengers, 
employés or other persons having business with it and whose 
presence there is authorized, or even to persons who were there 
by its consent as a favor or gratuity ; still, one who places himself 
upon its road, even in violation of the statute, does not forfeit all 
right to have its agents regard his personal security or life, or ex- 
empt it from liability for injury, if, by the exercise of proper pre- 
caution on its part, the casualty could have been avoided. 

.) If a person appears upon a railroad track in a helpless condition, 
and the engineer and his assistants discover him in time to stop 
the train before reaching him, but recklessly, or even incautiously, 
neglect to do so, the company would be liable in damages, in pro- 
portion to its own default and that of the other party. 

v 71-28 
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(c.) This case distinguished from Central Railroad vs. Brinson, 70 
Ga., 207. 

(d.) The facts of this ease did not warrant a recovery against the de- 
fendants. : 

Jackson, C. J., (BLanprorp, J., joining him) concurred specially as 
follows : 

. There is no invariable rule for estimating the value of a life. Age, 
health, habits, money made by one’s labor, furnish data from 
which such value may be decided by a jury. Tables of the prob- 
able length of life and its probable worth may be useful, but are 
not conclusive or absolutely essential for thau purp se. 

. Sections 3034 and 2972 of the Code are in pari materia, but not 
identical. They provide for separate defences to suits against rail- 
roads. The first applies where the person injured causes the injury 
to himself, or consents thereto; the second applies where the con- 
sequences of the present or antecedent negligence of the defend- 
ant are impending, but may be avoided by ordinary care on the 
part of the other party. Both include the doctrine of contributory 
negligence, and provide for a recovery in part, in case the negli- 
gence of both parties contributed to the injury. 

. Railroad companies are liable for injuries resulting from want of 
all ordinary and reasonable care in all cases, in general, and for 
the want of extraordinary care in the case of passengers and others 
under their care. What is ordinary and reasonable care depends 
on the facts of each case. 

Merely to walk upon the track of a railroad is not an unlawful 
intrusion in such sense as to be an indictable offence under §§4437, 
4438 of the Code. 

. No opinion is expressed on the facts of the case. 

Reversal is concurred in because the charge probably confused 
the jury, and justice demanded a new trial. 


February 9, 1884. 
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Hat, Justice. 


The plaintiff, as the widow of James Stewart, instituted 
her suit against the Savannah, Florida and Western Rail- 
way Company, under Code, §2971, to recover damages for 
the homicide of her husband, who, she alleged, had been 
killed by the careless and negligent running of the trains 
of the defendant; and upon the trial a verdict was rendered 
in her favor. The defendant moved to set aside this ver- 
dict and asked a new trial in its original and amended 
motion, upon the following grounds: That it was contrary to 
law and evidence, to the weight of evidence, and was with- 
out evidence to support it. 

(1.) Because the court charged the jury in said cause 
as follows: “It is alleged on the part of the plaintiff that 
her husband was killed by the running of the cars or other 
machinery of the railroad company, or that he was wounded, 
and died from the effects of it. You look into the evi- 
dence first, to find out whether that is true; if you find 
that it was true that he was killed by the agents of the 
company, by their trains, or by reason of the running of 
their trains or engine, this would entitle the plaintiff to 
recover such damages as may have been proved to you, 
unless the defendant should show that, in order to rebut 
that presumption, they used all reasonable and ordinary 
diligence for the purpose of preserving that person from 
harm and protecting him;” said charge being erroneous: 
Ist. In that it required the defendant to show it used “all 
reasonable and ordinary diligence.” 2d. In that it gave 
the jury to understand that the defendant owed a duty to 
the husband of the plaintiff of “ preserving him from harm 
and protecting him,” by the exercise of all reasonable and 
ordinary care. 3d. In that it required the jury to find a 
verdict for the plaintiff even though James Stewart could 
have avoided the effect of any negligence on the defend- 
ant’s part, by the exercise of proper care. 

(2.) Because the court charged the jury in said case as 
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follows: “If they (meaning the defendant company) did 
not use all proper care and ordinary diligence to protect 
this person (meaning James Stewart), then they would be 
liable; then if you find that state of facts exists, you will 
look further in order to determine, to see whether or not 
the deceased was diligent or negligent ;” said charge be- 
ing erroneous, in that it held the defendant liable, unless 
the defendant used all proper care and ordinary diligence 
to protect James Stewart. 

(3.) Because the court charged the jury in said case as 
follows: “If you find he (meaning James Stewart) con- 
tributed to the accident by his own negligence, or if you 
find it was with his consent, he could not recover at all in 
that case. If he contributed at all, however, by way of 
negligence, to the accident, then, while the plaintiff in that 
case may recover, you would be authorized to reduce the 
amount of the recovery in proportion to the amount of 
his contributory negligence;” said charge being erroneous : 
1st. In that it laid down two contradictory rules as to the 
result of contributory negligence on James Stewart’s part 
and tended to confuse the jury. 2d. In that, in effect, it 
instructed the jury that James Stewart’s negligence would 
only authorize a reduction of the recovery. 3d. In that 
said charge is otherwise illegal. 

(4.) Because the court charged the jury in said case as 
follows: “It is set up in this case that the accident was 
unavoidable, under the circumstances; to determine that 
now, you must look solely to the evidence as given. If a 
person goes upon the track of a railroad company, upon 
that line they are held to some diligence themselves, and 
if they voluntarily place themselves in a perilous position, 
while danger is approaching with their knowledge, and 
the train is approaching with their knowledge, that would 
be negligence; and if they were to lose their lives while in 
such position, placed there willingly and knowingly, then 
that would either defeat or reduce the recovery according 
as the evidence may show that it was impossible or by rea- 
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sonable care and diligence on the part of the agents 
of the company the accident could not be averted, 
then no recovery could be had. But then if it should be 
found that after he had placed himself in a position of 
peril that with a proper degree of diligence and with the 
appliances at hand his life could have been saved, then 
a recovery could be had;” said charge being erroneous: 
1st. In that said charge required of defendant’s agents a 
greater degree of diligence than was required of them by 
law under the evidence in the case. 2d. In that said charge 
is otherwise illegal. 

(5.) Because the court charged the jury in said case as 
follows: “I charge you that in looking into the question 
of diligence, that you take all the evidence and try the 
case in its entirety together; take the whole case together, 
and if you find from the evidence that the schedule time 
was a given number of miles per hour and should find that 
the train was on its schedule time, but should find that 
they were :unning much faster than the time allowed 
them, that would be a proper matter for you to consider 
in connection with the question of negligence. You take 
the whole case in all its bearings, for the purpose of find- 
ing that fact,as much depends in this case upon the ques- 
tion of negligence.” Said charge being erroneous: Ist. 
In that it was not warranted by the evidence. 2d. In 
that it expressed an opinion to the effect that the running 
of the train faster than the time allowed would constitute 
negligence. 3d. In that said charge was otherwise illegal. 

(6.) Because the court charged the jury in said case as 
follows: “If you find from the evidence, as is set up in 
this case, that the deceased was drunk at the time he was 
killed, you will look further then to determine whether or 
not that contributed to or caused the accident; you will 
look further to the evidence to determine whether or not 
his intoxication was of such a character as to place the 
engineer on notice of that fact in time to have checked 
his engine.” Said charge, or so much thereof as left it to 
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the jury to determine whether or not Stewart’s intoxica- 
tion was of such a character as to place the engineer on 
notice of that fact in time to have checked his engine, 
being erroneous: Ist. In that it was not warranted by the 
evidence. 2d. In that it was without evidence to sup- 
port it. 

(7.) Because the court charged the jury in said case as 
follows: “A railroad company nor has anybody any more 
right to kill a man because drunk than because he is sober. 
‘lhe fact of drunkenness alone gives no such right; but if 
a person voluntarily gets drunk and places himself in dan- 
ger and sustains damage by reason of that, then he could 
not recover, unless the company should have been guilty 
of gross negligence. And I charge you that if a person 
was so drunk as to place himself in a place of peril and 
render him helpless, and that danger was patent to the 
engineer at the time, that he would be guilty of gross 
neglect, if he could have stopped and did not stop.”—Said 
charge being erroneous: Ist. In that it was unwarranted 
by the evidence, and was without evidence to support it. 
2d. In that said charge expressed or intimated an opinion 
on the faets and as to what had been proved. 3d. In that 
said charge was otherwise illegal. 

(8.) Because the court refused to give the following re- 
quest to charge, which was presented to the court by defend- 
ant’s attorneys in writing before the charge to the jury 
was commenced: “If the jury find that James Stewart 
was walking on an embankment, and on a place where he 
might have gotten off by the exercise of reasonable care 
and diligence before the train reached him, and when the 
engine was within two or three hundred yards, he volun- 
tarily got on the trestle and by so doing he did not exer- 
cise reasonable care and diligence, this was such an act on 
his part as would prevent recovery by the plaintiff.” But 
the court, after reading said request to charge, aloud in the 
hearing of the jury went on and added: “Unless it should 
appear that they—I can’t charge that without qualifying 
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it—I charge that if it should appear from the evidence 
that the deceased moved from a place where he could have 
escaped when the train was within two or three hundred 
yards, when he could have escaped without peril, and got 
on a trestle, which rendered it more perilous on his part, 
the plaintiffcould not recover, unless it should appear from 
the evidence that by the use of proper diligence the agents 
of the defendant could have prevented the accident ; that 
it would be contributory negligence, and the plaintiff could 
not recover, unless it should appear from the evidence that 
the road was grossly negligent in not saving him.” 

(9.) Because the court read the said last named request 
to charge to the jury and then refused the same. 

(10.) Because the court qualified said charge as herein- 
before stated. 

(11.) Because the court, after charging as requested by 
defendant, as follows: “If you find that James Stewart 
was so much under the influence of liquor as to affect his 
judgment and his ability to care for himself, and that from 
this cause he undertook to attempt to cross the bridge 
trestle before the engine reached him, while, if he had been 
sober, the exercise of ordinary care would have prevented 
him from so doing, then the plaintiff cannot recover”— 
added, “always bearing in mind that if the plaintiff in the 
case, meaning James Stewart, placed himself voluntarily 
in a perilous position upon the road under any circum- 
stances, that the company would not be liable, if they used 
ordinary care and diligence to save him ; but in any case, if 
they did not use care and diligence to protect the life of a 
person, they would be liable in such amount as the jury 
might find, bearing in mind that where there is contributory 
negligence on the part of plaintiff it would reduce the 
recovery.”—Said addition to said request to charge, and 
charging of the same being erroneous: Ist. In that the 
charge requested should have been given as requested, and 
without this addition. 2d. In that it instructed the jury 
that contributory negligence on the part of Stewart would 
merely reduce the recovery. 
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(12.) Because the court refused to give in charge to the 
jury the following request to charge, which was presented 
to the court in writing by defendant’s attorney before the 
charge to the jury wascommenccd “The burden of proof 
is upon the plaintiff to establish the amount of damages 
which she may be entitled to recover; one element of this 
proof is that she must show by competent proof the num- 
ber of years that James Stewart would probably have lived; 
and if you find there has been no proof on this point, in- 
troduced either by the plaintiff or defendant, then I charge 
you that the plaintiff has failed to make out her case, and 
your verdict should be for defendant.” 

(13 ) Because the court refused to give in charge to the 
jury the following request to charge, which was presented 
to the court in writing by defendant’s attorney before the 
charge to the jury wascommenced: “ If you find that when 
James Stewart went on the bridge trestle the train was so 
near him that the engineer, by the exercise of all reasona- 
ble care and diligence, could not stop the train in time to 
prevent it from striking him, the plaintiff cannot recover.” 

(14.) Because the court refused to give in charge to the 
jury the following request to charge, which was pre- 
sented to the court in writing by defendant’s attorney be- 
fore the charge to the jury was commenced: “Although 
railroad employés .re bound to use all proper and rea- 
sonable care and diligence, yet a railroad company has the 
right to presume that persons will not trespass upon its 
right of way; therefore it is under no obligation to take 
precaution against possible injury to intruders upon it. 
The duty to guard against injury to a trespasser on the 
track is no higher than that imposed upon an individual 
with reference to persons who willfully trespass upon his 
private premises.” 

(15.) Because the court charged the jury in said case 
as follows: “ The fact is, it is a question of diligence be- 
tween the agents; the engineer of that train was an agent 
of that road at that time, and whatever act he may have 
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done was the act of the railroad company, and they are 
responsible for his acts.” Said charge being erroneous: 
Ist. In that it made the defendant liable for all 
acts of the engineer. 2d. In that it made the de- 
fendant liable for all acts of the engineer done at that 
time without regard to the question of negligence. 3d. 
In that said charge was otherwise illegal. 

Upon the hearing of this motion, a new trial was sefened, 
and to that refusal the defendant excepted. The de- 
ceased was between fifty and sixty years of age, and 
for a long time had lived at Waycross. On the day in 
question, he attempted to cross the defendant’s bridge 
over the Satilla river to go to Exeter, on the east 
side of the river. This attempt was made about the 
time that the fast mail train, ranning on defendant’s line, 
passed that point. The train was on time, and was run- 
ning thirty-five miles per hour,—the usual rate of speed 
required by the schedule, to make thirty miles an hour, 
including stoppages at stations. There was a heavy down 
grade from the Red Clay cut on the road, the point from 
which it was claimed that the defendant could be first 
seen by the engineer, there was a trestle across the swamp 
one hundred and seventy-eight yards in length, and distant 
from the Red Clay cut four hundred yards; on the east 
end of this trestle was an embankment two hundred and 
two yards long. When first seen, the deceased was about 
midway this embankment; at the further end of the em- 
bankment was another trestle about one hundred yards 
long, to the point at which it joined the bridge. The entire 
distance from the Red Clay cut to the river was about 
half a mile. When the train came in sight, its whistle was 
sounded, as was customary. The deceased seemed to take 
no notice of it, and leisurely pursued his way. He could 
easily have gotten off the bank at any point before he 
reached the bridge trestle, but he did not do so; on the 
contrary, he quickened his pace, and went on the trestle. 
At the rate of speed the train was running, it must have 
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approached him very closely before he left the bank and 
went on the bridge trestle. Steam had been previously 
blown off, and as soon as the engineer discovered that the 
deceased had left the embankment and gone on the trestle, 
he applied the air-brakes and reversed his engine. Its 
velocity was so great, and it had acquired such momentum, 
however, on the long down grade, that it could not be 
stopped until it unfortunately ran over deceased, and in- 
flicted the injury from which he died. The train must 
have been running very slowly when the collision took 
place—not more, as was testified, than two miles per hour, 
as it came to a dead halt in about from fifty to seventy 
feet beyond the point of collision. The deceased was 
warned off the track by the use of all the uszaJ cautionary 
signals, such as blowing the whistle and ringing the bell. 
After these signals were given, he could have easily gotten 
off the bank; and even after he was on the bridge trestle, 
according to his own witness, Mr. Strickland, he could have 
returned safely to the bank, and have escaped all danger. 
He was, when struck, about half way across the bridge tres- 
tle. There was no evidence that this part of the track was 
ever used by foot-passengers; the only persons who seem 
ta have used it in this way were those entrusted with the 
care of the bridge and its appurtenances, and these hands, 
when approached by a passing train, would let themselves 
down from the trestle to the stringers below, and allow 
the train to pass over them; this was an ordinary occur- 
rence. As to these facts there was no material discrepancy 
in the testimony of the witnesses for either party; there 
was really no conflict as to any of them. The engineer of 
the defendant, the fireman and conductor, were all exam- 
ined, and their account of the occurrence is corroborated, 
in all its essential parts, by the plaintiff’s witnesses. The 
engineer testifies that he did everything that he could to 
check the speed of the trdin, and to stop it as soon as the 
deceased stepped on the bridge trestle, and his perilous 
condition was made apparent; that he was on the look-out 
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from the first moment that he discovered him in this dan- 
gerous place, unfrequented by any other persons than the 
employés of the company. This account of the matter 
appears to us to be sustained by the circumstances attend- 
ing the catastrophe, and which were testified to by the wit- 
nesses on both sides. There is evidence in the record that 
the deceased had taken several drinks of liquor, after he 
received the telegram he was to carry across the river, and 
before he started with it from Waycross; but it does not 
appear from any outward manifestations that he was in- 
toxicated. Ue was, perhaps, rendered somewhat daring 
and reckless by the liquor he drank ; and Mock, the wit- 
ness who testified to his condition, was apprehensive that 
he might be imprudent, and might not observe proper care 
on his dangerous mission, and hence he impressed upon him 
the necessity of acting with caution. When he started, he 
carried with him a small flask of whisky; and after the 
injury, when he was taken up, the persons assisting him 
smelt spirits. No one testified that he staggered, or that 
his walking was irregular or unsteady. No other facts 
were given, as a measure of damages, than his age and 
the amount of his income. There was no testimony as to 
the length of time he might be expected to live, or of the 
present value of such expectancy. 

1. The law provides that in such suits, the plaintiff is 
entitled to “recover the full value of the life of the de- 
ceased, as shown by the evidence.” Code, §2971. There 
was no evidence as to what was the value of his life, and 
hence there was nothing on which to rest this finding. The 
defendant’s written request upon this subject was pertinent 
and Jegal. “That the burden of proof was upon the plain- 
tiff to establish by evidence the amount of damages she 
was entitled to recover,” and that “one element of such 
proof was the number of years deceased would probably 
have lived; and if the jury found there was no proof upon 
this point, then the plaintiff had failed to make out her 
case, and the verdict should be for the defendant”—should 
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have been given by the court. On this question, the ver- 
dict is contrary to law, and without sufficient evidence to 
support it; and this, without more, would necessitate the 
grant of the new trial asked. 

As there is to be a re-hearing of this case, and as it is de- 
sirable that the litigation should end, we will proceed to 
give our views of the law applicable to the facts contained 
in the record. Before doing so, we will dispose of some 
minor exceptions to the charge of the presiding judge, and 
of his failure to give in charge certain written requests of 
the defendant. 

2. The charge instructing the jury to ascertain from the 
evidence whether or not the intoxication of the deceased 
was of such a character as to put the engineer on notice of 
the fact in time to have checked his engine, and the further 
charge, if he “was so drunk as to place himself in a situa- 
tion of peril, and render him helpless, and the danger was 
patent to the engineer at the time, then he would be guilty 
of gross negligence, if he could have stopped and didn’t 
stop,” were erroneous. While there is evidence that the 
party had been drinking, there was none that he was 
drunk. On the contrary, every witness who testified upon 
the subject, said he was not drunk; there was certainly 
nothing going te show that he was rendered helpless by 
reason of drink. These facts were not evident to persons 
in immediate contact with him; how then could they be 
so patent to the engineer, who was several hundred yards 
from him, as to bring home notice of his condition to him ? 
Whether these charges announce correct abstract princi- 
ples, it is needless now to inquire. For all present pur- 
poses, it is sufficient to state, that they are wholly unwar- 
ranted by the testimony, and inapplicable to the case as 
made. That they were prejudicial to the defendant in mis- 
directing the jury as to the proper issues they were to try, 
is only too manifest, when taken in connection with the 
instructions just previously given, as it seems to us, with- 
out sufficient occasion, that “neither « railroad company 
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nor any»ody has any more right to kill a man because 
drunk than because he is sober. The fact of drunkenness 
alone gives no such right,” ete. 

3. When the injury is shown to have been done by the 
locomotive, or cars, or other machinery of a railroad com- 
pany, or by any person in its employment and service, it is 
liable for the damage, unless it shall make it appear that 
its agents have exercised “all ordinary and reasonable care 
and diligence,” and in all cases the presumption is against 
it. Code, §3033. In cases of personal injuries, and inju- 
ries to property, this is the rule of its liability, and one of 
the defences that it may make to this liability is, that its 
agents have exercised all reasonable care and diligence in 
the matter. But this is not the only defence that it can 
set up to such a claim for damages ; it may show that the 
same was done by the plaintiff's consent, or was caused by 
his own negligence, Code, §3034, or in cases of personal in- 
jury, if by ordinary care he could have avoided the conse- 
quences to himself, although caused by the defendant’s neg- 
ligence, he is net entitled to recover. Jb., §2972. The re- 
covery in cases of contributory negligence is provided for 
by this and §3034. Questions arising upon these sev- 
eral provisions have been so frequently before this court, 
and have been so uniformly ruled upon in the same way, 
thatit would seem there should be no room left for fur- 
ther contention. 

In the Central Railroad Company vs. Brinson, 64 Ga., 
479, the law is thus laid down by afull bench. After recit- 
ing the foregoing sections of the Code, Crawford, J., who 
delivered the opinion, said: “It will be seen that, although 
the presumption is always against the company, yot it 
may rebut that presumption and relieve itself of damages 
by showing that its agents have exercised all ordinary and 
reasonable care and diligence to avoid the injury or it 
may show that the damage was caused by the plaintiff’s 
own negligence; or it may further show that the plaintiff, 
by ordinary care, could have avoided the injury to himself, 
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although caused by the defendant’s negligence. Upon 
either of these grounds the defendant may rest his defence. 

“But these rules of law will not cover the facts of every 
ease, for it may be that both the plaintiff and the agents 
of defendant are at fault, and when they are, then, whilst 
damages may be recovered, they are to be diminished by 
the jury in proportion to the default of the plaintiff for his 
want of ordinary care in avoiding the injury to himself.” 
He adds, “The ruling of this court upon these questions 
has been very decided, and mav be found in 38 @a., 499, 
431; 42 Jh., 327; 53 Th. 12; 60 Jb., 667,” to which many 
more decisions rendered before and since may be added. 
This exposition of the law, is believed to be as full, clear, 
and satisfactory as is furnished by any case in our reports; 
indeed it embodies in a concise and lucid statement, all that 
had been previously ruled. It was followed, without dissent 
or qualification, in the subsequent case of The Georgia 
Railroad Company vs. Thomas, 68 Ga., 744, where the 
judge in the lower court, acting, as Was supposed, upon 
what he conceived to be the ruling of this court in Geor- 
gia Railroad Company vs. Neely, 56 Ga., 543, seemingly 
restricted the company’s defence to either one of three 
grounds: First, that its agents exercised all ordinary and 
reasonable care and diligence; second, that the plaintiff 
consented to the injury’ third, that he caused it solely 
by his own negligence; and failed to charge the jury as 
requested by defendant’s counsel, “ that if the plaintiff, by 
ordinary care, could have avoided the consequences to him- 
self by the defendant’s negligence, he was not entitled to 
recover.” For the failure to give this principle distinctly 
in charge, this court reversed the judgment, distinguishing 
this from the case cited, by showing that the law as there 
laid down was applicable to cases of injury to property, 
and not.to personal injuries; thus ruling that this latter 
was a sufficient independent defence, if nade out by the 
proof, to the action. 

In Southwestern Railroa? Company vs. Johnson, 60 
Ga., 667, Warner, C. J., in delivering the opinion of the 





SEPTEMBER TERM, 1883. 441 


The savannah. Fiorica and Western Rilway vs. stewart. 


court said: “The next ground of error is that the 
verdict is contrary to law. It appears from the evi- 
dence in the record that the husband of the plaintiff, at 
the time he was killed, was lying upon the defendant’s 
railroad track where the public road crossed the same. In 
this class of physical injuries, the 2972d section of the Code 
declares that if the plaintiff, by ordinary care, could have 
avoided the consequences to himself caused by the defend. 
ant’s negligence, he is not entitled to recover. But in 
other cases the defendant is not relieved, although the 
plaintiff may in some way have contributed to the injury 
sustained. In the case of the Macon and Western Rail- 
roal Company vs. Johnson, 38 Ga., 409, an action was 
brought by the widow of Johnson, to recover damages for 
the homicide of her husband, under the provisions of the 
297ist section of the Code. This court held, in that case, 
that if Johnson could, by ordinary care, have avoided the 
injury to himself caused by the defendant’s negligence, the 
plaintiff could not recover at all. See also, Hendricks vs. 
Western & Atlantic Railroad, 52 Ga., 467; 53 75., 12. 
The plaintiffs husband in this case, according to the evi- 
dence, could, by ordinary care, have avoided the conse- 
quences to himself caused by the defendant’s negligence, 
assuming that the defendant was negligent in not blowing 
its whistle at the proper time, at the crossing of the pub- 
lic road, and checking up its train of ears.” In the Cen- 
tral Railroad & Banking Company vs. Griffin, 42 Ga., 827, 
330, this court set aside a verdict for the plaintiff because 
it was against law, upon the sole ground that it appeared 
from the evidence that he could, by the exercise of ordi- 
nary care, have avoided the injury to himself, caused by 
the defendant’s negligence, if negligent it had been. AlI- 
though the court sympathized deeply with the plaintiff in 
his misfortune, yet they could not make the statute a nul- 
lity in furtherance of their feelings. McCay, J., who de- 
livered the opinion, after reviewing and affirming the 
Macon & Western Railroad vs. Johnson, 38 Ga., 433, and 
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after defining ordinary care, according to the Code, as that 
care and diligence whch a prudent man exercises in his 
affairs, said: “Can it be for a moment contended that the 
act of the plaintiff, in attempting to crawl under the cars, 
only temporarily stopped, as he knew they were, was the 
act of a prudent man? It was, in fact, a most imprudent 
and rash act, and if section 2921 (2972 of the present 
Code) is to have any force at all, we think the case comes 
clearly under it. By the common law, if the plaintiff con- 
tributed at all, by his negligence, to the injury, he could 
not recover. Our law does not goas far as this. He must 
be guilty of want of ordinary care, in order to lose his right 
to recover. If he be negligent, but the negligence does 
not amount to want of ordinary care, then if the railroad 
company be also negligent, the jury shall apportion the 
damages according to the negligence of both parties. We 
place this case on the ground that the attempt to crawl 
under the cars showed a want of ordinary care, so as to 
bring the plaintiff within $2921 of the Code” of 1868, $2972 
of the present Code. 

Tried by these rules how stands the case at bar? Did 
the husband of the piaintiff act with that care and dili- 
gence which a prudent man exercises in his affairs, in going 
on the defendant’s track, at a point abounding in perils to 
any one who happened to meet a locomotive and train 
coming in either direction, ata time of day when he knew, 
or ought to have known, that the fast mail train would pass 
at a high rate of-speed? Was it not most rash and im- 
prudent not to go to one side of the embankment out of the 
way of the train, when he heard and saw it coming, instead 
of getting on the trestle and attempting to reach the bridge, 
when it was so near him? Would not the most ordinary 
prudence and the slightest reflection have dictated to one 
in possession of his faculties the indispensable necessity 
of making good his retreat when the way was open, and 
before the danger became so imminent ? 

There can be no doubt as to the existence and availa- 
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bility of this particular defence, and the only question 
raised is as to the extent it may be carried. It is founded on 
a general rule, which, like most others, is not so stern and 
inflexible as to admit of no exception or limitation in its 
enforcement. The protection afforded by this defence 
does not release the party complained of from all obliga- 
tion to observe such reasonable care to avoid the infliction 
of injury as the circumstances in which he is placed will 
admit of. In this case, for example, the plaintiff's husband 
at the time of the injury, was a trespasser upon the rail- 
road track of the defendant. Such intrusions were, at an 
early period after railroads came into existence in this 
state, made indictable offences, punishable on conviction 
by fine or imprisonment, or both, at the discretion of the 
court, and this was done because of the injury that might 
result from the trespass to passengers traveling on the cars 
over the road, as is statedin the statute. Act 25th Decem- 
ber, 1837, Cobb, N. Dig., 850. 

This provision, with unimportant modifications, has since 
been upon the statute book, and is now the law of Georgia. 
Code, $4437. We are quite certain that, as railroad com- 
panies are, as they should be, held to strict accountability 
for the performance of their duties to their patrons, servants 
and the public, they are entitled not only to a clear track, 
but to the unobstructed use of all the means indispensable 
to the discharge of such an important trust. And while 
we do not hold that the company is under the same obli- 
gations to a trespasser on its traek as it would be to passen- 
gers, or employés, or other persons having business with 
it, and whose presence there is authorized, or oven to per- 
sons who were there by its consent as a favor or gratuity, 
still, we cannot go so far as to say that one who places him- 
self in a position of danger upon its way, even in violation 
of the statute, becomes an outlaw, and thereby forfeits all 
right to have its agents regard his personal security, or 
even his life, andto exempt it from liability for the injury, 

v 71-29 
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if by the exercise of proper precaution on its part, the 
casualty could have been avoided. 

If the plaintiff's husband in this case had appeared upon 
the track in a helpless condition and the engineer and his 
assistants had discovered him in time to have stopped the 
train before reaching him, and had recklessly or even in- 
cautiously neglected so to do, then the company would 
have been liable to damages, in proportion to its own de- 
fault and that of the other party. 

It is insisted here that this case is all-fours with the case 
of the Central PR. R. Co. vs. Brinson, determined at the 
last term of this court and not yet published.* But we see 
an important difference in the cases. In that, the plaintiff, 
with many others, had, for a long time, been in the habit 
of using the track as a footpath, with the knowledge of the 
company. In this, just the reverse was proved to have 
been the case. Noone except the bridge hands used the 
track in such a way, and it was impossible for those having 
charge of the train to anticipate that any other than one 
of these, who understood how to get out of the way of the 
train, whenever approached by it, was upon the track. 
The deceased, when discovered first, was on the embank- 
ment between the swamp and bridge trestle. He was a 
hundred yards from the latter. It would not take the 
train, at the speed it was going, more than a minute to 
reach the bridge, for which he seems to have been making 
his way ahead of it. He showed no symptoms of helpless- 
ness from drink or any other cause, that could have been 
perceptible to the men in charge of the engine. They 
had a right to presume that he heard the whistle repeat- 
edly biown, as it seems, and also the noise of the running 
train, and that he would get out of its way before reaching 
the bridge trestle, and in acting upon this reasonable pre- 
sumption, they were guilty of no wrong to the deceased; 
they violated none of his rights, and manifested neither 
indifference nor carelessness as to any possible injury that 


* See 70 Ga., 207. 
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might befall him. Simsvs. Macon & Western R. R. Co., 
28 Ga., 96,97. But when this presumption ceased to oper- 
ate, and the party was in a position of extreme danger, from 
which he could not recede, and the engineer, by the use of 
the appliances at his command, could have stopped the 
train and prevented the injury, and negligently failed, or 
refused to do it, then the company would have been liable - 
in a suit for damages. The court should have charged the 
jury as requested in writing by defendant’s counsel, that 
if, ““when deceased went on the bridge trestle, the train was 
so near him that the engineer, by the exercise of all rea- 
sonable care and diligence, could not have stopped it in 
time to prevent it from striking him, the plaintiff could 
not reeover.” 

The defence insisted that the company was protected 
from a recovery in the case, because 

Ist. Its agents, at the time of the occurrence, were in 
the exercise of all reasonable care and diligence. 

2d. Because the injury resulted from the negligence 
of plaintiff’s husband; and 

3d. That, by the use of ordinary care, he could have 
preventec the consequences ta himself, etc. 

We think the defence upon each of these grounds was 
complete. The case made was a strong one for the de- 
fendant, and there was no foundation for the verdict to 
rest on, except the statutory presumption against the rail- 
road company and its agents, which was entirely rebut- 
ted and overthrown by the uncontradicted evidence in 
the case. From this it follows that the verdict was con- 
trary to law, and without evidence to sustain it. 

When heard again, the principles set forth in this opin- 
ion, as applicable to the case, will doubtless furnish a 
guide to the principles to be given in charge to the jury ; 
and the errors complained of in the several charges ex- 
cepted to in the grounds of the motion for a new trial will 
be corrected by conforming to the directions herein laid 
down. The Code and the various decisions of this court 
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upen such of its sections as are applicable, contains, in lan- 
guage plain, clear and forcible, the law which must govern 
this case. 

Judgment reversed. 


Jackson, Chief Justice, concurring. 


I concur in the grant of a new trial, and I do not know 
that there is much material difference, in the important 
principles discussed by my learned associate, between him 
and myself. Lest there should be some misunderstanding 
and misconstruction, however, of what he has written, I 
deem a word or two of explanation necessary ; and in the 
views now suggested I have the concurrence of my other 
colleague, Judge Blandford. 

1. I do not think that there is any Procrustean rule in 
the mode of estimating the value of a life. The age of a 
man, the health he enjoys, the money he is making by his 
labor, his habits, are data from which the jury may argue 
how long he will probably live and work, and what his 
life is worth to his wife in its pecuniary value. I know 
of no law which requires tables of the probable length of 
life and its probable worth to’be introduced. They may 
be a useful circumstance, but are not conclusive or abso- 
Jutely essential. 

2. I think section 2972 of the Code must be construed 
in connection with those sections which relate to damages 
caused by his own negligence alone, and by his contribu- 
tory negligence. It gives another defence to thedefend- 
ant corporation, and that defence is to show that after the 
negligence of defendant, if the plaintiff could ‘avoid the 
damage by “ ordinary care,” he must do so, or cannot re- 
cover. 

The section reads thus: “If the plaintiff, by ordinary 
care, could have avoided the consequences to himselt 
caused by the defendant's negligence, he is not entitled to 
recover.” Code, §2972. The meaning is clear, as held by 
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this court in 56 Ga, 540, that where defendant has by its 
negligence brought impending danger on plaintiff, he must 
get out of the way, if he can by ordinary care avoid the 
consequences of that danger to himself. In that case 
Judge Bleckley says: “ It (section 2972) applies in terms 
to personal injuries, and if its meaning can be extended 
to injuries affecting property, it would seem to be appli- 
cable only where the plaintiffs duty is to act after the 
defendant’s negligence has commenced and become appa- 
rent. When the consequences of a present or antecedent 
negligence are impending, whoever can shun them by ordi- 
nary care, and fails to do so, ought not, perhaps, to be 
heard to compiain of them, whether they touch his person 
or his property.” 

It is true that in that case property alone was involved, 
but the construction is applied to persons as well as prop- 
erty. I know of no case wherein this construction has 
been reviewed and reversed in terms. There may be dicta 
of other judges in our reports which confound section 2972 
with section 3034, which enacts that “no person shall 
recover damages from a railroad company for injury to 
himself or his property where the same is done by his con- 
sent or is caused by his own negligence.” But the two 
sections ought not to be construed as the same, but in pari 
materia as separate defences. 

Where one causes the injury by going where he had no 
excuse to go, as one of ordinary sense, as under a car in 
motion, or consents to it by lying down deliberately on 
the track and being run over, and in such cases as these, 
section 3034 applies, because his consent or his own neg- 
ligence was the sole cause of the injury to his person. 
But where one is on a track, walking along, though a tres- 
passer in one sense of the word, yet entitled to protection 
as a human being, and a train of cars comes rushing on 
towards him out of time, and the danger is impending, but 
by ordinary care he can step off and save himself from 
the consequences of the negligence of the conductor in 
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running out of time, then section 2972 applies; and if he 
does not step off, he cannot recover. 

It must be borne in mind that both the principles of 
defence in sections 2972 and in 3034 are qualified in the 
sections respectively. The qualification in §2972 is this: 
“ But in other cases the defendant is not relieved, although 
the plaintiff may in some way have contributed to the in- 
jury sustained ;” and the qualification in §3034 is: “If 
the complainant and the agents of the company are both 
at fault, the former may recover, but the damages shall 
be diminished by the jury in proportion to the amount of 
default attributable to him.” Both contain the doctrine 
of contributory negligence and the effect of it. ‘That effect 
is more plainly marked in §3034 than in §2972; yet is seen 
in each. In §3034 the meaning is that where the negli- 
gence of the complainant is the sole cause, he cannot re- 
cover at all; if it be in part the cause, and negligence of 
the company in part the cause—then he may recover in 
part. In §2972 the meaning is substantially the same, as 
applicable to the danger impending. Though the plain- . 
tiff may have contributed in some way to the peril im- 
pending—“ the injury sustained” by him in consequence 
of it,—yet he may recover, if he could not, by ordinary care, 
have got out of the peril and escaped the injury. Recover 
what? And the company “relieved” to what extent ? Cer- 
tainly to the extent of plaintiff’s contributory blame the 
company is relieved, and the plaintiff may recover dama- 
ges less the just apportionment or proportion of his own 
contributory fault. 

Such, I think, is the clear meaning of these twe sections, 
construed so that “res magis valeat quam pereat”’—that 
both may stand, and neither die. 'tisa fair and just con- 
struction to the railroad, and to human beings who meet 
with casualties, where sometimes the one is wholly at fault, 
and sometimes the other wholly at fault, and where some- 
times each is at fault. Our legislators, in my judgment, 
have wiseiy made both these sections, 2nd the construc- 
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tion here put upon them is that alone by which both can 
stand. Judge Bleckley and myself reached it years ago, 
in the Georgia Railroad Company vs. Neely, as inti 
mated in that case, and I have seen no reason since to 
depart from it. 

To apply the principle to the case at bar, the presump- 
tion is against the company. Section 3033. To rebut it, 
it may prove that this plaintiff’s conduct in putting himself 
in a place where he could not escape on that trestle, wil- 
fully or carelessly, was the sole cause that he was killed; 
or it may prove that when the emergency was upon him, 
when on the trestle, and the cars were negligently coming 
upon him, he could by ordinary care have got off and 
avoided the consequences, and did not. If it fail to prove 
one or the other, then the wife can recover. but the dam- 
ages should be diminished in proportion to the fault and 
negligence of her husband. 

3. In my concurring opinion in the Brinson case, last 
term, I said to the effect that railroad companies were 
liable for want of all ordinary care and diligence in all 
cases in general; to extraordinary care in the case of pas- 
sengers and others under their care. Section 3033 of the 
Code makes that the rule applicable to all cases other than 
passengers, etc., and the rule in respect to them is found in 
all our own reports, and all others, I believe, in England and 
America. This company was bound to that care in this 
case, to be measured by all the circumstances of the case. 
What would be all ordinary and reasonable care in one 
case might not be in another. The circumstances of each 
must measure each; but it must amount to all ordinary 
and reasonable care suited to each case—especially where 
life is involved. 

4. Sections 4437 aud 4438 of the Code have no applica- 
tion, I think, to this or similar cases. It is hardly unlawful 
intruding, in the sense of that statute, merely to walk on the 
track. The section is codified from the act of 1837. Cobb’s 

ig., p. 850. Any one who will read that act will see that 
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it was intended to punish persons interfering with these 
roads by * placing obstructions upon, or moving, touching 
or altering the gates, rails, switches, or other appendages 
of said roads,” or “in any manner interfering with such 
roads or their appurtenances,” evidently meaning inter- 
fering in any manner like the above. It was not meant 
to indict and punish for misdemeanor everybody that 
walked along quietly on a railroad ;—but those, at farthest, 
who persisted in intruding upon the track, in defiance of 
the command of the superintendent, or other officer of the 
road in command at the time, to get off and keep off. 

5. Ihave nothing to say as to what the jury should 
find on the next trial, and must not be understood as inti- 
mating an opinion either for or against the plaintiff. 

Thus much I have written explanatory of my own views 
on the important topics discussed with his usual ability 
and learning by my colleague. 

I concur in the grant of the new trial, because I think 
the charge probably confused the jury, and justice de- 
manded a new trial. 





BLANDFoRD, Justice, announced that his views coincided 
with those expressed in the concurriug opinion of J ackson, 
Chief Justice, but he furnished no written opinion. 


HA.w’s SELF-FEEDING CoTTon Giv CoMPANY vs. BLACK 
b] 
assignee, et al. 





1. A company engaged in the manufacture of gins appointed certain 
agents to sell ginsoncommission. The contract between the com- 
pany and the agents provided that all sales should “‘ be for cash 
or notes, with lawfu interest from December 1, until paid; drafts 
made payable to the order of, and guaranteed by, the party of the 
second part (the agents) ; all cash, drafts or securities so received 
for such sale to be as special trusts for account of said cotton gin 
company, and remitted with such other securities as may be taken, 
to said company.”’ The agents rendered an account, showing the 

amount of their sales to date, and after deducting commissions 
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claimed by them, remitted a portion of the balance by check, and 
sent their two notes for the remainder ; the company acknowledged 
the receipt of this letter and its enclosures, and stated that ‘‘ we 
place same at your credit with thanks.’”’ Before the second note 
fell due, the agents made an assignment, and among their assets 
were included certain notes and accounts for gins: 

Held, that the transaction between the agents and their principal was 
not a new contract, but merely a remittance in the ordinary course 
of business on the one part, and an acknowledgment thereof on 
the other; and the taking of the notes was not payment until they 
were themselves paid. 

. Whether a receipt of a promissory note amounts to the payment 
of a pre-existing debt depends upon the intention of the parties. 
If such intention can be gathered with certainty from the papers 
themselves, resort need not be had to the attending circumstances. 
If the papers are ambiguous, parol evidence is admissible to estab- 
lish intent. 

. A receipt is only prima facie evidence of payment, and may be ex- 
plained or denied by parol. 


November 27, 1883. 


Corporations. Payment. Promissory Notes. Evidence. 
Principal and Agent. Before Judge Roney. Richmond 
Superior Court. October Adjourned Term, 1882. 


Reported in the decision. 


J.S. & W.T. Davinson, for plaintiff in error. 


J.C. C. Buack; Barnes & Cummina, for defendants. 
Hatt, Justice. 


On March 18, 1881, the gin company, in writing under 
seal, signed by both parties, appointed Warren, Wallace & 
Co., composed of Warren, Wallace and Cranston, agents 
at Augusta, to sell its gins upon commission. The agents 
were to receive 25 per cent on all sales and an extra 10 
per cent on all cash actually paid by December 1st. 

The contract, among others, contained these provisions: 

All sales by Warren, Wallace & Co. were to 
‘* Be for cash, or notes with lawful interest rom December 1st until 
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paid. Drafts made payable to the order of, and guaranteed by the 
said party of the second part. All cash, drafts or securities, so re- 
ceived for such sales, to be a special trust for account of said cotton 
gin company, and remitted with such other securities as may be 
taken to said company. 

“The said cotton gin company is not to be charged with, or held 
liable for any charges, such as storage, drayage, freight, marine in- 
suraace, fire insurance, advertising, exhibiting or canvassing, for the 
sale .f said goods.’’ 

Under this contract, the firm received May 26, 1881, a 
consignment of $2,542.51. On June 10th, 1851, Warren, 
Wailace & Co. dissolved by the withdrawal of Warren, and 
the other two members, using the name of Wallace & 
Cranston, continued the business, taking the assets and 
assuming the liabilities of the old firm. 

No new contract was made with the gin company, or 
account furnished it of gins sold up to June 10, 1881, but 
the new firm, Wallace & Cranston, received up to October, 
1881, consignments under the contract, amounting to 
$3,372.60, which with gins left over from 1889, left in their 
hands about $7,228 86 of the gin company’s property. 

On November 30, 1881, Wallace & Cranston rendered 
an account, showing sales to amount of $5,620.00. From 
this they deducted 25 per cent—$1,412.50, and then 10 
per cent off of the balance, equal to $423.75, which left 
net due the company, $3,844.18. 

In sending said statement, Wallace & Cranston wrote as 
follows: 

‘‘We hand you herewith statement in full of gin account to date, 
showing balance due you of $3,844.18, for which you will find our 
check on the American Exchange National Bank, New York, for 
$1,844.18 and our two notes for$1,000 each, at 30 and 60 days. 


‘* Money is exceedingly close here at this time, and so we make pay- 
ment in this way, which we trust will be of no inconvenience to you.’’ 


The gin company, on December 5, 1881, by letter wrote: 


‘* Your favor 30 ult. to hand, with inclosure, check American Ex- 
change National Bank, New York, for $1,844.18 and notes 30 and 60 
days $2,000. We place same at your credit, with thanks. 

“Our Mr. Oscar Washburne, secretary, and Isaac Washburne, pres- 
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ident and treasurer, are now at the Exposition, Atlanta, and proba- 
bly some of your firm will meet them.’’ 
** Very truly, 
Hauv’s S. F. Cotron Gtx Co. 
Per S. C. Washburne.’’ 


The 30 day note was paid, but before the 60 day note 
became due, Wallace & Cranston, January 4, 1882, by deed 
in the ordinary form, assigned to said J. C. C. Black. 

The nominal assets were $153,763.85. Preferences 
$62,505.20. Unpreferred $47,698.85. The gin company 
was an unpreferred creditor. 

The property of the gin company unsold, the assignee 
turned over to it. 

Among the assets attempted to be assigned by Wallace - 
& Cranston, were about $1,000 in planters’ notes and open 
accounts, the same being due for gins sold, and which went 
to make up the account rendered November 30, 1881. 

Some of the notes were payable to the order of the gin 
company, and were in the form of conditional sales, reserv- 
ing title to the gins until paid. These notes had never been 
out of agents’ possession, and hence were not indorsed by 
the gin company. 

The gin company failing to get the assignee to surrender 
anything but the unsold gins, filed on September 11, 1882, 
its bill returnable to October term 1882, waiving dis- 
covery against the firms aforesaid and Black, as assignee, 
charging the facts aforesaid, and that Wailace & Cranston, 
unknown to it, were insolvent on November 30, 1881, and 
that they had no such title to the notes and accounts, a 
list of which was attached to the bill, as would enable them 
to assign them to an assignee for the benefit of creditors, 
against its claim as the real owner. 

That the two notes of $1,000 sent November 30, 1881, 
were not received as payment, but only as collateral and 
as a memorandum of the indebtedness of Wallace & Cran- 
ston, and that they were simply placed to their“credit,” and 
not received as in discharge of the contract of March 18, 
1881. 
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That Wallace & Cranston were the company’s agents, 
and had deducted 10 per cent more from the sales than 
they were entitled to, as the extra 10 percent only applied 
to actual cash paid by December 1, and that the agents 
could not in this way hold on to the property of their prin- 
cipals, and thus make money at their expense. 

The only prayer of the bill insisted on was that the evi- 
dences of debt be decreed to belong to complainants, and 
that the assignee and other defendants, be required to de- 
liver up those uncollected, and pay over the proceeds of 
those collected. 

No personal judgment was asked against any one. All 
of the defendants acknowledged service. 

The assignee alone answered the bill. He denied the 
insolvency of Wallace & Cranston on November 30, 1881, 
admitted the assignment, liabilities and creditors as stated, 
and that nothing would be realized for unpreferred cred- 
itors. 

He raised by his answer but one question, that of pay- 
ment, and claimed that the company received the notes of 
November 30, 1881, as payment, and that therefore the 
notes set out in the bill, the proceeds of the consigned 
goods, were the property of Wallace & Cranston, and passed 
under the assignment. He relied upon the letters of No- 
vember 30 and December 5, as establishing this fact, and 
attached copies of the letters to his answer. 

By consent, the bill was heard at the adjourned term, 
before a jury. The evidence showed that demand had 
been made upon Black, assignee, for the notes and accounts, 
anc that he had refused to surrender them, because he con- 
sidered they passed under the assignment. 

That he had to date collected about five hundred doliars 
of the claims, but had kept the money separate, to await 
the result of this bill. 

The other facts have heretofore been stated, or will suf- 
ficiently appear in the grounds for new trial, etc., hereafter 
named. 
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Under the ruling of the court, the jury, on January 23, 
1883, returned a verdict for the defendant. 

During the term,complainant moved for a new trial, 
filing its motion and brief of evidence under the approval 
of the court. Among others, the following grounds were 
set out in the motion: 

“ Because the court erred in ruling out so much of the 
answers of O. Washburne and S. C. Washburne, taken by 
commission, as wen‘ to show the gin company did not @e- 
cept the notes as payment, and in discharge of the contract 
of November 18, 1881. Also, in ru'ing out that part of the 
answer of O. Washburne, secretary of the company, 
relating to a conversation had with W. H. Warren 
(member of the firm of Warren, Wallace & Co., who 
went out June 10, 1881), November 28, 1881, in At- 
lanta, in which he told Warren, in reply to Warren’s 
statement that Wallace & Cranston, by December 1, 
would send on cash and their notes in settlement of 
gin account, that the company would not receive the notes 
in lieu of cash, as it accepted nothing in payment except 
cash; Washburne asked Warren to so say to Wallace & 
Cranston upon his return to Augusta that night. Also 
the answer of 8S. C. Washburne, book-keeper of the com- 
pany, who received the notes, showing what was intended 
by ‘placing at your credit’.” 

This evidence is set forth in full in 2d and 3d grounds 
of the motion for a new trial. 

The court ruled out this evidence, on the ground that 
the letters of November 30 and December 5 made a new 
contract, and that paro! evidence could not be introduced 
to explain them, or for the purpose of showing the inten- 
tion with which the notes were received, etc. 

1. If the judge placed the proper construction upon the 
subsequent dealings between these parties to the original 
contract, then he was unquestionably right in rejecting 
the parol evidence offered in explanation of the terms of 
what he holds to be a “new contract,” as shown by the 
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offer contained in the letter of Wallace & Cranston to the 
complainants, and their reply to the same, accepting the 
arrangement proposed. 

Was this a new contract between these parties, or merely 
a mode of making a remittance by the agents to their‘prin- 
cipals? Did the agents use the term “payment” in its strict 
legal, or in its popular sense? Was it their intention to 
treat these notes as payment, whether they were met at 
maturity or not, or whether they were ever paid? Was 
the proposition made to exchange a liability of higher 
grade, and secured by title to property and another name, 
which they were bound to guarantee, and did, by the very 
terms of the engagement, guarantee, for one of lower grade, 
and without any security whatever? Was this proposition 
made in terms? and if so, did the complainants say, by 
their letter of the 5th December, that they accepted such 
terms, and returned thanks for the favor? We cannot so 
conclude. We think the transaction amounted to nothing 
more than a remittance of money in the ordinary course 
of business, upon the one part, and a civil acknowledg- 
ment of its receipt, upon the other. The agents made no 
application to be relieved from any of their obligations to 
their principals; they merely asked indulgence from their 
creditors, and forbearance to enforce the collection of 
what was due to them; and this was all that was assented 
to by the latter. This, it seems to us, is the natural and 
necessary meaning of this transaction, apart from any other 
evidence than that contained in the letters and other wri- 
tings in evidence; and to this effect the jury should have 
been instructed. 

The Code, §2867, expressly declares that bank checks, 
notes, etc., are not payment until themselves paid. A 
bill, acceptance, or note of the debtor or a third per- 
son, is not an extinguishment of the original demand, 
unless there is an express agreement to receive it as 
payment. Weaver vs. Nixon c& Wester, 69 Ga., 699. 
In this case, Jackson, ©. J, concurred on special 
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grounds, and in his opinion gave, as it seems to his pres- 
ent colleagues, the true reason for the doctrine. He said: 
“ The question turns on the intention of the parties. Here 
the debtor intended to settle. The creditors intended to 
settle, if they received their money; but they did not re- 
ceive it. Had they been guilty of laches, the loss would 
have fallen upon them; as they were not, it falls on the 
debtor.” This was in a case where the check of 2 third 
party was turned over by the debtor to the creditor, but 
which was not realized in money, in consequence of the 
failure of the party drawing it. A striking instance of the 
application of this doctrine is afforded by the case of Aup- 
ferman vs. McGehee, trustee, et al., 63 Ga., 250. 

2. In the present case, the real question to be solved was, 
what was the intention of the parties? Now, how was 
this intention to be ascertained? If it could be gathered 
with certainty from the papers in evidence, then there 
was no need to resort to the attending circumstances; but 
if the papers themselves were ambiguous, as they evi- 
dently were, then parol evidence was admissible to estab- 
lish it. Code, §$3801, 2757, sub-sec. 1. 

3. At most, it is doubtful if this letter and the reply 
amounted to anything more than a receipt, which is “ al- 
ways only prima facie evidence of payment, and may be 
denied or explained by parol.” Code, §3807. 

From this it follows that there was error in the interpre- 
tation placed by the court upon this transaction; and in 
the rejection of the evidence offered to show what was the 
intention of the parties, and to exhibit its true character. 

Judgment reversed. 
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Suernerp, Hooper & Company vs. CRAWFORD, executor 
de son tort. 


1. No demand is necessary to the commencement of an action by a 
client against an attorney wno has collected money for him and 
failed to pay it over, or against his legal representative, if he is 
dead. Ii it were sought to recover twenty per cent additional for 
withholding payment after written demand, such d:mand would 
then be necessary. 

. Whenit has been shown that money has gone into the hands of a 
party contracting to collect it, the onus of accounting for it is cast 
upon him. 

. Where a client brought suit against the representative of his de- 
ceased attorney for money collected by such attorney, and not ac- 
counted for, if the claim against the original debtor was barred by 
the statute of limitations, so that no recovery could be had against 
him in case of failure to recover against the atiorney’s estate, he 
would be a competent witness to prove that he bad paid the amount 
of the claim to the deceased attorney. 


November 20 1883. 


Actions. Demand. Attorney and Client. Onus pro- 
bandi. Witness. Before Judge Farn. Bartow Superior 
Court. January Adjourned Term, 1883. 


Reported in the decision. 

Axi & Akin, for plaintiffs in erro. 

Trippe & Neet; W. K. Moors, for defendant. 
Hatt, Justice. 


The plaintiffs instituted suit against the defendant, as 
executor de son tort of Michael J. Crawford, deceased, and 
set forth in their declaration that they had employed de- 
ceased, in his lifetime, as an attorney at law, to collect a 
claim by note made to them by one Gilliam. This note 
was due in 1874; that deceased had collected the same, 
and failed to account tothem forthe amount. On thetrial, 
they proved the execution of the receipt of deceased for 
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the note, and gave it in evidence; they also proved by 
Gilliam that he had paid the same to deceased. Defend- 
ant objected to the testimony of Gilliam, because his tes- 
tator, the other party to the transaction, was dead, and be- 
cause he was the attorney both for the plaintiffs and Gil- 
liam in this transaction; this objection was overruled. 
Plaintiffs having closed their testimony, defendant moved 
to non-suit them, which motion was sustained, but upon 
what ground does not distinctly appear from the record or 
the judgment of the court awarding the non-suit. To this 
judgment the plaintiffs excepted, and bring the same here 
by writ of error and bill of exceptions. 

1. The defendant fiied a cross bill of exceptions, in which 
he assigns error upon the ruling admitting Gilliam’s testi- 
mony over his objections. The only plea filed was the 
general issue; there was no question made as to the char- 
acter in which defendant was sued; in fact it was admitted 
that he was the executor de son tort of Michael J. Craw- 
ford, and had in hand a sufficiency of his assets to pay this 
claim, in the event it was established. 

It is said in argument here, that the non-suit was awarded 
because the evidence failed to show that M. J. Crawford, 
in his lifetime, and the defendant since his death, had not 
paid over the sum collected for plaintiffs; and because it 
was neither alleged nor proved that a special demand for 
the money thus collected had been made either upon the 
deceased or, since his death, upon the defendant, prior to 
the institution of the present action. 

Upon neither of these grounds, nor upon any other that 
occurs to us, can this judgment of non-suit be sustained. 
No demand is necessary to the commencement of an ac- 
tion, except in such cases as the law or the contract pre- 
scribes. Code, §3255. It is not intimated that the terms 
of this contract prescribe such a condition, and we are 
equally well satisfied that the law requires none. 

It is the duty of an attorney at law, when he collects 
money for a client, to pay it over promptly, and if he fails 

v 71-30 





460 SUPREME COURT OF GEORGIA. 


Shepherd, Hooper & Company vs. Crawford, executor de son tort. 


to do so, he is liable to a rule, and when a judgment is ob- 
tained against him for such default, and he fails to satisfy 
it within ten days from the time appointed in the order, 
he is to be removed from the profession. Code, §418, 
sub-sec.2, Ifan attorney at law fails, upon application, to 
pay to his client any money he may have in hand, collected 
by virtue of his office, he may be served with a written 
demand for the same, and if it is not then paid, he can be 
compelled to pay at the rate of twenty per centum per 
annum upon the sum he has in his hands, from the date of 
the demand, unless good cause can be shown to the con- 
trary. Code, §3950. If the penalty of twenty per cent for 
withholding payment is exacted, then a demand to secure 
that object is requisite, but no demand is necessary to 
sustain a suit to compel an account for the money actually 
collected. 56 Ga., 571-576; 57 Jb., 525-528. 

2. The other ground upon which the court put its judg- 
ment is equally as untenable. When it is shown that 
money has gone into the hands of a party contracting to 
collect it, the onus of accounting for it is then cast upon 
him. There are very few cases in which a complainant 
is called upon to prove a negative, and certainly this case 
furnishes no exception to the general rule. The very 
question raised here is decided in 7 Ga., 191, where it was 
held that in an action against a special agent, who col- 
lected money for his principal, it was not incumbent on 
the plaintiff to prove that he had not accounted for and 
paid it over. 

3. Was the court right in admitting Gilliam’s testimony, 
over defendant’s objection? This depends upon the fur- 
ther fact of Gilliam’s liability to the plaintiffs, in the event 
of their failure to recover against Crawford’s executor. If 
he would have been liable over to them in that event, when 
he testified, as Crawford was dead, then, under the decision 
of this court at the present term, in the case of Daniel vs. 
Burts, he was incompetent to testify. But it is apparent 
from the record in this case that the plaintiffs’ right to the 
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claim that had been given Crawford for collection was then 
barred by the statute of limitations. Even at common 
law this would render a witness competent, who would, 
without it, be excluded. 23 Ga. R.,257. In Flournoy & 
Epping vs. Wooten, administrator,and Wooten, adm’r, vs. 
Flournoy & Epping, this court, at its present term, held 
that a witness competent to testify at common law was not 
rendered incompetent by reason of the exception con- 
tained in the evidence act of 1866 (Code, §3854, par. 1), 
relative to parties to the suit or contract, etc., where the 
opposite party was dead. 

The decision of the court excepted to by the defendant 
is affirmed. The non-suit awarded in the case, and excepted 
to by the plaintiffs, was error, and that judgment is re- — 
versed. 
















THe CENTRAL RAILROAD ws. HAMILTON. 






1. In a suit against a railroad for killing a cow, in a county where 
the law provided that stock should not run at large, requests to 
charge that if the plaintiff permitted her cow to run at large, 
and it was killed by the defendant’s cars, the former would be 
guilty of negligence and could not recover, were properly refused. 
It was not for the court to single out any one of a number of facts, 
and tell the jury that it constituted such negligence as would de- 
prive the plaintiff of her right to recover. 

2. Repeals of laws by implication are not favored; indeed, it may be 
questioned whether they exist at all under the constitution of this 
state. 

(a.) What are known as the stock laws, embodied in Code, §§1449-54, 
are not in pari materia with §§3033-4, and do not modify or alter 
the rule of diligence to be observed in the running of trains; but 
the existence of a stock law in any locality is a fact which the jury 
may consider, in ascertaining the amount of care and diligence ex- 
ercised by each of the parties to the transaction, and in apportion- 
ing the extent of the liability of the company, if any. 


November 6, 1883. - 





























Laws. Fences. Railroads. Damages. Negligence. 
Before Judge Stewart. Spalding Superior Court. Feb- 
ruary Term, 1883. 
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Amanda Hamilton brought suit in the county court of 
Spalding county against the Central Railroad, for the value 
of a cow killed by the defendant’s train. Plaintiff recovered 
a judgment, and defendant appealed to the superior court. 
On the trial, the evidence showed that the cow was killed 
by the train, but the defence rested on the question of neg- 
ligence in the railroad and the owner of the cow respect- 
ively. What is known as the stock law was in force in Spald 
ing at the time, prohibiting owners of stock from allowing 
them to run at large. (See Code, §§1449-1454.) The 
husband of plaintiff testified that the cow was’turned out 
of a lot in Pike county, in which there was no stock law, 
and wandered into the adjoining county of Spalding, where 
she was killed. The jury found for the plaintiff $40.00, 
with interest from the date of the injury. Defendant moved 
for a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to charge the following 
request: “It is against the law of this state, as applicable 
to Spalding county, for stock to run at large. This being 
the law, if the owner of the cow that is alleged to have been 
killed permitted it to go at large in the county of Spalding, 
the owner would be guilty of negligence, and if such neg- 
ligence caused the cow to be killed, the plaintiff cannot 
recover. 

(3.) Because the court refused to charge the following 
request: “Ifthe cow of plaintiff was permitted to go at 
large, and was killed by the defendant’s cars in the county 
of Spalding since the adoption of the stock law, then 
defendant would not be guilty of negligence, and plaintiff 
could not recover.” 

(4.) Because the court refused the following request: 
“If plaintiff permitted her cow to run at large, and if her 
cow Was upon the right of way of defendant in the county 
of Spalding when killed, then plaintiff cannot recover, un- 
less the evidence shows that the engineer did recklessly 
and wilfully run the engine on the cow.” 
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(5.) Because the court charged as follows: “It is proper 
for you to consider whether the cow was found and killed 
in a county where the stock law is in force ; that is to say, 
where the law required people to keep up their stock ; it 
is proper for you to consider, if that was shown, whether 
or not these officers and agents of this railroad company 
would or would not have the right to presume there was 
no stock there at the place where the cow was killed.” 

The motion was overruled, and defendant excepted. 


W. L. Watterson ; Joun I. Hatt, for plaintiff in error. 
Henry WaxkKER; L. CLEVELAND, for defendant. 


Hatt, Justice. 


The principal question presented by this case is, what 
effect, if any, the provisions of the law, in counties where 
it is of force, requiring stock to be kept up, has upon the 
liability of railroads for killing the same in such localities, 
by the running of their trains? Does this law, which is 
embodied in §$1449, 1450, 1451, 1452 of the Code, modify 
or alter the rule of diligence to be observed in the running 
of trains in such cases by §§3033 and 3034 of the Code— 
viz: That the company shall be liable for damage done to 
stock by its locomotives or cars, or by any person in its em- 
ployment, unless it shall make it appear that its agents 
have exercised “a]l ordinary and reasonable care and dili- 
gence,” or unless it appear that the injury to the property 
was done by the consent of the owner, or was caused by 
his negligence, or unless both parties were at fault, in 
which case, the owner may. nevertheless, recover, but the 
damages are to be diminished by the jury in proportion 
to the amount of default attributable to him? 

The defendant, by its counsel, requested the court to 
charge the jury, 

(1.) That it was against the law of the state for stock 
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to run at large in Spalding county, which had adopted the 
law requiring it to be kept up; that in such case, if the 
owner of the cow alleged to have been killed permitted 
her to run at large in said county, she would be guilty of 
negligence, and if such negligence caused the cow to be 
killed, she could not recover. 

(2.) That if the cow was permitted to run at large by 
the plaintiff, and was killed by the defendant’s cars in the 
county of Spalding, since the adoption of the stock law, 
then the plaintiff would be guilty of negligence, and could 
not recover. 

(3.) If the plaintiff permitted her cow to run at large, 
and she was upon the right of way of defendant in the 
county of Spalding when killed, then there could be no 
recovery, unless the evidence showed that the engineer 
recklessly and wilfully ran the engine on the cow. 

1. The court refused to give each and all of these 
charges requested, and we think did not err in so doing. 
The first request was manifestly wrong, in that it assumed 
that the running at large of the cow, without reference to 
any of the other facts ‘proved, was of itself such negli- 
gence as would defeat a recovery ; and this, although the 
conduct of the defendant’s agents, in running the engine 
and train, may have been wholly without justification ; 
and the second request embodies alike unsound proposition. 
Neither of these requests is sufficiently guarded. It was 
not for the court to single out any one of a number of 
facts, and tell the jury that it constituted such negligence 
as would deprive the plaintiff of the right to recover. It 
was emphatically a question for the jury to pass on, under 
all the evidence, with proper instructions from the court. 

2. Whether the last request should have been given, 
will depend upon the solution of the question as to the 
alteration of the rule of care and diligence prescribed by 
the Code, by the subsequent passage of the stock law. 
It is scarcely necessary to state that repeals by implica- 
tion are not favored—this was not denied by the learned 
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counsel for plaintiff in error; indeed, it may be well ques- 
tioned whether, under the provision of our constitution 
which declares that “no law or section of the Code shall 
be amended or repealed by mere reference to its title, or 
to the number of the section of the Code, but that the 
amendment or repealing act shall distingtly. describe the 
law to be amended or repealed, as well as the alteration 
to be made” (Code §5076), there can be such a thing 
as a repeal or alteration of a law, or section of the Code, 
by implication in this state. 

But, be this as it may, it is urged that the legislation in 
rejation to the confinement of stock, so as to prevent its 
running on the premises of others, is 7x pari materia with 
the sections of the Code that lay down the rule of dili- 
gence to be observed by railroads in the running of their 
trains, and defines their liabilities in cases where stock is 
killed, and should be so construed as to make these acts 
consist with each other. me 

We are of opinion that the provisions in question are 
not in part materia, but deal with distinct subjects. The 
provisions of the Code §§3033 and 3034, lay down what 
care and diligence the roads must observe in the running 
of their trains, and what will modify or relieve them al- 
together from liability, in the event that stock is killed by 
them. 

The stock law contains no similar provision. It does 
not contemplate the killing of stock wandering upon the 
land of another; on the contrary, it provides for the tak- 
ing up and impounding such stock, the care to be be- 
stowed upon it while in the pound, etc., how the expense 
of impounding is to be paid, and gives a remedy for the 
damage done by the stock while going at large. Code, 
§§1451, 1452, 1454. The illegal impounding or abuse of 
stock is made penal by the same act. Code §1453. 

That the existence of the stock law in any locality is a 
fact which the jury may consider in ascertaining the 
amount of care and diligence exercised by each of the 
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parties to the transaction, and in apportioning the extent 
of the liability of the company, or in exempting it there- 
from, we think is proper. That was the instruction sub- 
stantially given by the presiding judge in this case, and 
that it was not overlooked or disregarded by the jury is 
evident from the fact that the cow killed was proved to 
be worth fifty dollars, while the verdict returned forty 
dollars only for*the plaintiff. 
Judgment affirmed. 


Ets vs. Bone. 


A draft was drawn by a firm on an individual, and accepted; suit 
was brought against the drawers and acceptor; service was per- 
fected upon the acceptor and one of the drawers; the other was 
absent from the state, and was not served, nor was any return of 
service made asto him; judgment was rendered by default against 
the parties served; the acceptor became a bankrupt, and there 
were no firm assets of the drawers; the drawer who was not served 

@ having returned to the state, suit was brought against him on the 
draft : 

Held, that by the weight of authority at common law, this liability 
would be merged in the first judgment, but not soin Georgia. In 
Georgia, judgments so obtained bind the partners or joint contract- 
ors served, and the partnership assets, but not the members who 
were not so served. As to their individual estates, they stand as 
though no judgment had been rendered in a suit upon the paper 
to which they were parties. Therefore, the partner not served was 
liable to be sued upon the draft upon his return to the state. 

(a.) The fact that no return of non est inventus was made as to the 
defendant on whom no service was perfected, did not operat? so 
as to cause a merger of his liability in the first judgment. 

(4.) This case differs from that in 35 Ga., 72. 


November 6, 1883. 


Contracts. Actions. Judgments. Debtor and Creditor. 
Merger. Before Judge Brown. Bibb Superior Court. 
April Term, 1883. 


Reported in the decision. 
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L. N. Wurrrte; G. W. Gustin, for plaintiff in error. 


Hitt & Harris; J. C. Rutuerrorp, for defendant. 


- 


Hatt, Justice. 


This case, by consent of parties, was determined by the 
presiding judge, without a jury, upon the following agreed 
statement of facts and the questions of law arising thereon: 

Plaintiff, in the year 1873, was the owner of a draft due 
at twenty days, payable to her order, for seven hundred 
dollars, drawn by Ellis & Laney upon W. A. Cheny. Pay- 
ments were made upon the paper, considerably reducing 
the debt. 

Piaintiff instituted suit upon this paper, returnable to 
the October term, 1874, of Bibb superior court, against 
Cheny, the acceptor, and Ells & Laney, the drawers. Che- 
ny and Laney were alone served; there was no return of 
service whatever as to Ells, and he was, in fact, not served ; 
judgment was rendered by the court, there being no issua- 
ble defence filed under oath, against Cheny, as acceptor, and 
Laney, as drawer, for $332.80 principal, and $23.30 interest 
to July the 1st, 1875, and costs. Ells was absent from the 
state from the 24th day of December, 1873, to the 24th 
day of December, 1877, this statement as to Ells’s absence 
was agreed to, subject to objection as to its admissibility in 
evidence. Cheny went into bankruptcy, and there were 
no funds of Ells & Laney or of Laney to satisfy the judg- 
ment. Ells having returned to Georgia, plaintiff brought 
suit against him,returnable to April term, 1884, of Bibb 
superior court, on this paper. : 

The question submitted was, whether El]s’s liability on 
the paper existed after the judgment rendered against 
Cheny and Laney on the previous suit upon the same paper, 
or whether it was merged in said first judgment. The 
presiding judge held him liable to this suit, notwithstand- 
ing the judgment in the first suit against his co-contractors, 
and upon this holding, error is assigned. 
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While agreeing with the learned counsel for the plaintiff 
in error, that at common law the weight of authority woutd 
merge this liability in the first judgment on the cases cited 
by him, (Robertson vs. Smith, 18 Johns R., 459; Smith vs. 
Black, 98. & R., 142; Warren vs. McNulty, 2 Gilman 
(Ill.) R., 325; Ward vs. Johnson, 13 Mass., 148; Mason 
vs. Etend, 6 Wall. R., 235; 17 /6., 545), yet we think, un- 
der our legislation, no such effect could be given to the 
first judgment. The act of 1820, Cobb, p. 485, Code, 
§§3350, 3351, provides that where two or more joint, or 
joint and several contractors, or copartners, are sued in the 
same action, and service shall be perfected upon one or 
more of the joint contractors or copartners, and the officer 
serving the writ shall return that the rest are nct to be 
found, the plaintiff may proceed to judgment and execu- 
tion against such as were served, in the same manner as 
if they were the sole or only defendants. 

Judgments so obtained are made to bind, and execution 
may be levied on, the joint copartnership property, and 
also upon the individual property, real and personal, of the 
defendants who have been served with process; but they 
shall not bind or be levied on the individual property of 
such as were not served. 

On the authority of what was said by this court in 
Howell vs. Shands & Co., 35 Ga., 72,the defendant con- 
tends that this former judgment was converted into a 
debt of record; that its character as a joint undertaking 
became thereby fixed; that, as to this joint character, 
the judgment amounted to an estoppel, and was conclu- 
sive between the parties thereto, and that it effected 
or worked a merger of the original cause of action. The 
suit in that case was upon a judgment rendered in another 
state, California; it was brought against all the parties to 
the judgment, only a portion of whom were served; and 
the principles above announced were correct and appli- 
cable to the facts then before the court. Not so, how- 
ever, in our case. Ells, by the express provisions of the 
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statute above cited, was no party, in any sense, to the judg- 
ment against his copartner, Laney, and Cheny, the acceptor 
of the bill. A judgment against a copartnership binds not 
only the partnership property, but also the individual prop- 
erty of each member of the same who has been served 
with the process; but it does not bind, and execution issu- 
ing thereon cannot be levied on, the individual property of 
one not served. Was it the purpose of the act to deprive 
parties of any of their rights in cases thus situated? Their 
rights as to the partnership property and as to the individ- 
ual members of the firm who have been called into court 
and had an opportunity to answer, are certainly concluded; 
but as to those not served, who have never had their day 
in court, they stand, in their individual relation to the 
transaction, just as though no judgment had ever been 
rendered in a suit upon the paper to which they were 
parties. No judgment has been rendered against them, 
and the statute treats their co-contractors who were served, 
for the purposes of the judgment, just as if they “ were 
the sole or only defendants” in the suit. 

This statute has been of force for more than sixty years, 
and this is the first attempt, so far as we are able to ascer- 
tain, that has been made to apply the doctrine of merger 
to joint contractors not served, and to free them from lia- 
bility on account of that fact. 

This is certainly a circumstance of no little weight, in 
sustaining the conclusion we have reached. In other 
states which have similar, if not identical, enactments, the 
point has been raised, but has not been favorably enter- 
tained. 6 Otto, ut sup., 4 Comstock (N. Y.), 513; 4 Hun., 
188,500 2 N.Y. Rev Stat., p. 377; Wait’s N. Y. Code, 
§136, p. 176; 34 Mo., 276; 5 2b, 476; 9 N. H., 259; 1 
Rich. (S.0.), 480; 12 Ala., 482; 2 Ind., 269; 4 Greene, 
(Iowa) 212; 22 lowa, 560; 6 Mass., 18; 3 Metc. (Ky.), 
500, 4 Sneed, 229, 231; 6 Yerg., 505. 

It is further insisted that the merger will follow, unless 
the terms of the statute are strictly complied with, and 
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there has been a return of non est inventus as to the de- 
fendant on whom no service has been effected; that this 
return is a condition precedent to the operation of the 
statute. In Printup Bros. & Co. vs. Turner, and Turner 
vs. Printup Bros. & Co., 65 Ga., Ti, 78, this court held, 
that “ when a suit is brought against copartners, or against 
the survivors of a partnership, it is not necessary to de- 
clare against, and pray process as to, all the members there- 
of, and have a return of non est inventus as to those not 
served, in order to bind their interest in the partnership ef- 
fects; in either case, the judgment binds the partners served 
as to their individual property and all the property of the 
partnership.” 

In view of these cases, and the further fact that the com- 
mon law rule seems never to have been adopted, even in 
the absence of such legislation as ours, in many of our 
sister states, we cannot do otherwise than to order the 


judgment affirmed. 


JoHNSON vs. J. S & W. H. Latimer. 


1, Where a grain separator was sold, and the contract specified that 

the price of the machine should be a given amount, and the 
freight thereon to the point of delivery should not exceed a speci- 
fied amount ; if, upon the arrival of the machine, the vendor pre- 
sented a bill for an amount of freight greater than that specified 
in the contract, the vendee was not compelled to accept the prop- 
erty and claim a deduction on account of the excessive freight 
charges. He could refuse to receive the machine, and repudiate 
the contract. 
It is only in the absence of an express warranty that resort can be 
had to an implied warranty, and where there was an express war- 
ranty, the court could refuse to charge on the subject of implied 
warranty. 

(a.) The charge given, while not as clear and exact as it might have 
been, does not require a new trial. The entire charge not being 
sent up, this court will presume that the judge charged correctly 
in respect to the express warranty in the case. 

3. Where the statute of frauds was not pleaded, and there was no 
demurrer, motion for non-suit, or objection to testimony, so as to 
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invoke a ruling in the court below on that subject, this court will 
not grant a new trial on the ground that the verdict is contrary to 
law, because it appears that the contract sought to be enforced 
should have been in writiag. 


January 15, 1884. 


Contracts. Warranty. Charge of Court. Statute of 
Frauds.. Before Judge Porttz. Warren Superior Court. 
April Term, 1883. 


J S. & W. H. Latimer brought complaint against John- 
son on an open account, containing but one item, viz: “To 
first payment on one Monarch Separator, due on arrival, 
$212.50.” 

Defendant pleaded the general issue. The evidence on 
behalf of plaintiffs was to the effect that they had sold to 
Johnson a separator for $425, one half of which was pay- 
able on delivery, and the balance in six months; that de- 
fendant ordered a machine with a cylinder of given size, 
and there was no warranty as to weight; that one of plain- 
tiffs warned him that it would be too large, but he insisted 
that he knew what he desired ; that plaintiff also told him 
that he supposed the freight would be $1.65 per hundred, 
and that in fact, it was $1.54 per hundred; that on its ar- 
rival defendant refused to take the machine. 

The evidence on behalf of defendant was to the effect 
that he desired a portable separator, for the purpose of 
hauling it about the country with his team; that he so 
informed Latimer, who guaranteed that the machine 
should be what he desired, and that it should not weigh over 
two thousand pounds; that he also agreed that the freight 
should not cost above thirty-three or thirty-four dollars ; 
that the machine was ordered by plaintiffs, was consigned 
to them, and upon its arrival at Warrenton, the place of 
the contract, plaintiffs called upon him for eighty-two 
dollars freight; that the actual weight of the machine was 
twenty-eight hundred pounds, or, as billed on the railroad, 
five thousand pounds. 
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The jury found for the plaintiffs. Defendant moved for 
a new trial, on the following grounds: 

(1), (2), (3.) Because the verdict was contrary to law 
and evidence. 

(4.) Because the court refused to charge the fol- 
lowing request: “If the machine sold defendant by 
plaintiffs is not reasonably suited to the use intended, 
plaintiff cannot recover in this case, unless there was a 
special contract as to size,” ete. 

(5.) Because the court charged as follows: “The war- 
ranty which the law required Latimer to make was that 
the article sold was a separator, that is to say, that it 
would separate the grain from the chaff, but he did not 
warrant that it was suitable for transportation over the 
roads in the country, or that it was such a machine as 
could be pulled by Johnson’s teams.” 

(6.) Because the court charged as follows: “ Even if 
the bill presented to defendant by plaintiffs was for more 
freight than defendant agreed to pay, still this would not 
relieve defendant of his obligation to take the machine, 
but would only entitle him to a credit of the difference 
between the freight charged and the freight agreed to be 
paid.” 

The motion was overruled, and defendant excepted. 


James WuiteweaD, by J. H. Lumpxiy, for plaintiff in 
error. 


J. L. Battie; J. OC. Reep, for defendants. 
Hatt, Justice 


1. The court charge. the jury that even if the bill pre- 
sented to the defendant for the machine sold, and upon 
which the suit was founded, was for more freight than the 
defendant agreed to pay, this would not relieve him of 
his obligation to take the machine, but only entitle him 
to be credited with the difference between the freight 
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charged and the freight agreed to be paid. To thischarge 
the defendant excepted, and assigns the same as error. 
This assignment of error is sustained by the decision of 
this court in Kaufman vs. Austin & Co.,57 Ga., 87; which 
is much like the present case in its facts. In that case, 
the principal dispute was as to a small charge for drayage, 
which the plaintiffs affirmed that defendants had agreed 
to pay, but which they denied, claiming that, by their 
contract, they were to have the bacon, the subject-matter 
of the suit, free on board the cars, at the point of ship- 
ment at a stipulated price. The defendants refused to 
take the bacon, although the plaintiffs were willing to cor- 
rect the alleged error as to freight. They also, when 
called upon to do so, refused to point out errors in the ac- 
count of sales rendered. The judge of the superior court 
charged that, unless they did this, they could not refuse to 
take the goods, and throw them back upon the plaintiffs. 
The plaintiffs had a verdict; a new trial was moved for on 
account of this error, and refused; this court reversed the 
judgment, Jackson, J., dubitante. At the close of the 
opinion, Warner, C.J., said: “The defendants never con- 
sented to the terms of the contract for the purchase of the 
_ bacon, which the plaintiffs sought to enforce against them, 
and therefore that contract, so sought to be enforced by 
the plaintiffs, was incomplete, so far as the defendants were. 
concerned, and could not be enforced against them ;” and he 
cites Code, §2727, which declares that “‘ the consent of the 
parties being essential to a contract, until each has assent- 
ed to all the terms, the contract is incomplete;” and 
further, that “ until assented to, each party may withdraw 
his bid or proposition, unless a given time is agreed on in 
which the other party may assent.” A party offers one 
price for a piece of property which he wishes to purchase; 
the seller agrees to the price offered, but when he comes 
to deliver the property, he insists upon other terms than 
those originally agreed on; the purchaser is not bound to 
receive it upon these latter terms. He may well reply, “I 
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entered into no such agreement; this is not my contract; 
and when a different one from that to which I consented 
is presented, I refuse to accept it, and claim my release 
from the former obligation into which Ientered.” A bar- 
gain broken on one side is not binding on the other. 

2. Inasmuch as the defendant relied upon an express 
warranty, the court did not err in refusing to charge, at 
his request, that “if the machine sold defendant by plain- 
tiffs was not reasonably suited to the use intended, the 
plaintiffs could not recover ,unless there was a special con- 
tract as to size,” etc.; nor was there error in charging the 
reverse of this request, under the circumstances which the 
defendant had given in proof, and which he, of all persons, 
was not at liberty then to ignore or repudiate, viz: That 
the warranty which the law required the plaintiffs to make 
was that the article sold was a separator, that is to say, that 
it would separate the grain from the chaff, but he did not 
warrant that it was suitable for transportation over the 
roads in the country, or that it was such a machine as could 
be pulled by defendant's team.” 

Taking the latter part of this charge, which has been 
italicized, in connection with what immediately precedes 
it, we cannot coincide in the view which has been urged 
against it in argument here—that it expresses a decided 
opinion that plaintiffs did not warrant that the machine 
was suitable for transportation over the roads of the coun- 
try,ete. We think all that was intended, and was, in fact, 
substantially said, was that the law did not require such 
a warranty, and consequently that it could not be implied 
therefrom. In this respect, the expression of the principle 
is not so clear and exact as it could have been made, and 
is, perhaps, not sufficiently guarded, but we cannot say 
that the jury did not understand it as it was evidently in- 
tended by the judge, and as it must .mpress any one, when 
it is considered, not in detached parts, but as a whole. 

A simple refusal of the request, without any charge 
upon an inapplicable principle, would have been the bet- 
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ter course. It is only in the absence of an express war- 
ranty upon the subject, that resort can be hac to an implied 
warranty. If there is “no express covenant of warranty, 
the purchaser must exercise caution in detecting defects ; 
the seller, however, in all cases (unless expressly or from 
the nature of the transaction excepted) warrants,” among 
other things, that the article sold “is merchantable and 
reasonably suited to the purpose intended,” and “that he ‘ 
knows of no latent defects undisclosed.” Code §2651, par. 
2, 3. The maxim of the common law, “expressum facit 
cessare tacitum,’ embodies the principle. We must pre- 
sume that the court charged the law applicable to the ex- 
press terms of the contract, as insisted upon by one party 
and denied by the other. No other portion of his charge 
was given except the parts objected to, which relate to 
implied warranty. If he had erred in relation to the ex- 
press warranty, not only the charge complained of, but the 
error alleged, should have been specified. Any other 
course would be unjust to the parties and unfair to the 
judge. The particulars as to which it is insisted the court 
was in error, are not covered by an implied warranty. 

3. It is contended that, as this was a verbal contract for 
the sale of goods to the amount of fifty dollars or more, 
it was obnoxious to the 1950th sec., par. 7th of the Code, 
and was, therefore, invalid; that to render it binding, it 
should have been in writing. 

This defence was not specially pleaded. No motion was 
made to non-suit the case at the close of plaintiff's evi- 
dence, nor was any demurrer taken and urged on this dis- 
tinct ground. Thecourt below did not pass upon the ques- 
tion; it would seem, therefore, that there is nothing here 
which this court can or ought to review. 

In McDougald vs. Banks, 13 Ga., 451, this court held 
that, “to take advantage of the first section of the statute 
of frauds, declaring parol leases void, it is necessary to 
plead it, unless the pleadings of the plaintiff show that his 
case is not within the exceptions to that statute.” 

v 71-31 
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In delivering the opinion of the court, Nisbet, J., said: 
“It is a safe rule always to piead the statute. It is neces- 
sary to plead the section relied on in this instance. The 
party ought to be warned of the defence of the statute, 
that he may prepare to bring his case within the exceptions. 
Whether a lease is or not within the exception depends 
upon two facts, to-wit: it must be fora term not exceeding 
three years, and the rent reserved by it must be equal to 
two-thirds of the improved value of the premises. These 
are issuable facts, and unless by the pleadings they are 
admitted not to exist, I do not see how the question of the 
statute can be made without a plea, which ought not only 
to set forth the section which makes void parol leases, but 
which ought also to negative the coming of the case within 
the exceptions.” So in the case at bar, the section of the 
statute relied on, requiring the contract for a sale of goods 
to the amount of fifty dollars or more to be in writing, ex- 
cepts from its operations all transactions in which the 
buyer shall accept part of the goods sold, and actually re- 
ceive the same, or shall give something in earnest to bind 
the bargain, or in part payment. Code, §1950, par. 7. In 
Denmead vs. Glass et. al.,30 Ga. 637, the court sustained a 
motion to non-suit a case, whereupon, at the close of the 
plaintiffs evidence, it appeared that it was a contract 
which, under this section of the statute, should have been 
in writing, but rested in parol, and was not within either 
of the exceptions taking it out of the operation of the sec- 
tion. Where a non-suit was awarded by the superior court 
upon this ground, before the plaintiff closed his evidence, 
the judgment was reversed by this court, because, as War- 
ner, C. J., remarked, it could not be known whether the 
plaintiff would be able to take his case out of the operation 
of the statute by the introduction of evidence, and “he 
was entitled to have the opportunity to do so.” 

In this case, there was no plea or demurrer, no motion 
for a non-suit, no objection to testimony, and not even an 
intimation that a charge or ruling upon the subject was 
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desired at any stage of the proceedings ; nor was there, in 
the motion for a new trial, any such ground hinted at. If 
the defendant was apprised of its existence, he seems to 
have waived it, or perhaps, to have admitted by his con- 
duct the ability of his opponents to have brought them- 
selves within some one of the exceptions, or to have pro- 
duced an acknowledgment in writing of the existence of 
the contract. There is mention of a letter in the evidence, 
addressed by the defei.dant to one De Beaugrine. who seems 
to have been connected with the parties in this business, de- 
siring him to have the order given for the machine counter- 
manded, and to prevent its going forward. The answer of the 
party addressed is given in full, and the defendant was in- 
formed that his order had been forwarded before the receipt 
of his note; he is advised to disabuse his mind of any impres- 
sion that the separator was not as good and substantial as 
any made. How far this correspondence may go to relieve 
this case from the bar of the statute, we cannot possibly 
know, and what other like evidence the plaintiffs may have 
had, which would have been produced, if they had been 
given timely notice of this defence, it was not probable 
that the court or the opposite party would be likely to 
know. Upon another trial, which must be ordered upon 
the single ground above stated, opportunity will be afforded 
for a full investigation of this question upon proner notice 
to the parties. There is nothing in the other grounds of 
the motion not herein specially discussed. 
Judgment reversed. 
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Roborts rs. The Germania F re Insurance Comrany et al., and vice versa. 


Roserts vs. THe GeRMANIA Fire INSURANCE CoMPANY et al 
and 2ice versa. 


1. An action on a parol renewal of an insurance policy is demurrable. 

2. An action on a policy of insurance, renewed or considered as re- 
newed by parol, could not be amended, so as to recover against 
the insurance company for failing and refusing to renew the policy. 
Such an amendment having been made, there was no error in dis- 
missing the case on demurrer. 


February 9, !881. 


Insurance. Contracts. Actions. Amendment. Before 
Judge Apams. Glynn Superior Court. May Term, 1883. 


On November 14, 1882, Mrs. A. E. W. Roberts, as the 
surviving partner of the firm of J. L. Roberts & Company, 
instituted a suit in Glynn superior court against the Ger- 
mania Fire Insurance Company and the Hanover Fire In- 
surance Company. The declaration alleged as follows: 


‘On June 1, 1881, said firm took out a policy of insurance, issued 
by the Germania Fire Insurance Company and the Hanover Fire In- 
surance Company, both of the city of New York, as a joint policy, 
under the name of the ‘‘Underwriter’s Policy,’ and doing business in 
said county through and by their agent, Thomas O’Connor, Jr., upon 
the property hereinafter stated; and the total amount of insurance 
was fifteen hundred dollars ; and that the face of said policy was as fol- 
lows:’’ (The declaration then set out the face of a policy for $1,500.00, 
issued by the companies named to J. L. Roberts & Company for one 
year from June 1, 1881, on a storehouse and stock of goods.) ‘* Your 
petitioner further shows that, a few days before the said expiration of 
said policy, she made her application to the said defendants, through 
their duly appointed agent, for a renewal of said policy for one year 
upon the property aforesaid, which was of equal value as at the time 
of the issuing of the aforesaid policy, as all the property except the 
drugs and toilet articles were the same, and such drugs and toilet 
articles as had been sold had been replaced by others of equal value 
as those embraced in said original policy and stock, and which had 
been bought to replace sales; and petitioner shows that said applica- 
tion was made by her as surviving co-partner, and that she was then 
and there assured by the said defendants, through and by their agent, 
Thomas O’Connor, Jr., that her application was in, and that she was 
insured from the date of her application for renewal, but that no pa- 
pers were given her, as the said agent said that he did not then have 
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time to make out said renewal of said policy, but would do so; and 
some days thereafter your petitioner again applied to said agent for 
some evidence of renewal of said policy, and was again told not to be 
uneasy, as she was all right, that her property was insured from the 
date of her appiication for renewal of said policy. Your petitioner 
further shows that, on the morning of the 17th day of June, 1882, after 
said renewal and during the time of its continuance, the property 
aforesaid was destroyed by fire, without fault on the part of petitioner, 
and proved a total loss, and petitioner was damaged thereby in the 
sum of fifteen hundred dollars; that petitioner gave notice to said 
companies, defendants, of said loss, made proof of loss, and demanded 
payment thereof, but was told by the said agent, Thomas O’Connor, 
Jr.,that she was not insured in defendants’ companies, and unknown 
to tiiem, and refused to pay her, your petitioner, the damages afore- 
said, as they undertook and promised ; and wherefore over sixty days 
has elapsed since said notice given and proof of loss made as afore- 
said, and the said defendants still stubboruly refuse to pay said dam- 
ages, your petitioner claims twenty-five percent upon the liability of 
the said companies for said loss, and your petitioner also claims her 
reasonable attorneys’ fees for the prosecution of this case against said 
companies, inasmuch as your petitioner claims that the refusal of said 
companies to pay said loss is in bad faith.’””, Wherefore process was 
prayed. 

The plaintiff subsequently moved to amend her decla- 
ration by inserting therein the following allegations: 


*‘Petitioner further shows that, at the time she asked said renewal 
of and from said defendants, she proffered payment of the premium 
required, but was told by the agent that she need not make the pay- 
ment at that time, but to wait until the evidence of renewal was 
given her, and that the payment could then be made, and that she 
might consider her property insured from the time of making her 
application; that he would make out the renewal at once, and bring 
it to her; that he was too busy at that time to doit. And your pe- 
titioner further shows that she acted in the most perfect good faith 
in her said application, and did all that could be required of her in 
law or equity; and that the contract made with said companies, de- 
fendants, was that they were to renew my policy, and that by their 
failure to do so petitioner was damaged by them in the sum totai of 
said original insurance, by breach of their contract to insure. Your 
petitioner further shows that she relied fully upon the representations 
and promises of the said defendants, and fully believing that they 
had renewed her said policy, was lulled into fancied security by their 
fraudulent practice, nd thereby prevented from insuring in other 
companies, which sh. would have done but for the practices afore- 
eaid, inasmuch as there were a number of fire insurance companies 
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doing business in the city of Brunswick, where said property was loca- 
ted, who would have taken the risk upon said property and insured 
the same; and your petitioner further shows that she now and at all 
times has stood ready and willing to pay said premium, anc would 
have done so but for the act of the agent herein aforesaid.’”’ 

The amendment was objected to as introducing a new 
cause of action, but was allowed by the court. Subse- 
quently the declaration, as amended, was demurred to, on 
the following grounds: 

(1.) Because the declaration sets out no cause of action. 

(2.) Because the contract sued on is void, because not in 
writing. 

(3.) Because two distinct causes of action are joined in 
the declaration, as amended. 

The demurrer was sustained, and the plaintiff excepted. 
Defendants also excepted to the allowing of the amend- 
ment, and filed a cross-bill of exceptions. 





Harris & Smitu, by Harrison & Peeptes, for Roberts. 
Symmes & Arxryson, by J. H. Lumpkin, contra. 


J AcKsoN, Chief Justice. 


The original declaration is for the recovery on a policy 
renewed, or at teast considered as renewed. The amend- 
meni is for failing and refusing to renew a policy. The 
amendment introduces a new cause of action, and was im- 
properly allowed. Code, §3480. The original action was 
on a policy renewed, but not in writing, and was therefore 
demurrable, Code §2794; and there was thus no error in 
dismissing the action. 

The plaintiff may, perhaps, recover on an original suit, 
like the amendment, under the decision in 43 Gqa., 583; 
but she must begin de novo. 

Judgment affirmed. 
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Dowpa vs. THE STATE OF GEORGIA. 


A prisoner indicted for seduction having relied upon having counsel 
who was absent when the case was tried, having been indicted just 
before the trial, and having witnesses in another county than that 
of the venue of the case, who would give testimony derogatory to 
the character of the female alleged to have been seduced prior to the 
date of the crime charged, and having no power to subpeena them 
before indictment, a continuance should have been granted. 


February 9, 1884. 


Criminal Law. Continuance. Before Judge Hammonp. 
DeKalb Superior Court. December Term, 1882. 


On December 19, 1882, Dowda was indicted for seduc- 
tion. The indictment charged that he seduced one Fannie 
Ragsdale, she being a virtuous, unmarried female, by false 
and fraudulent means. On December 20, 1882, the case 


was called, and the state announced ready. Defendant 
moved for a continuance, on the following grounds: He 
had been recently committed to jail; he was informed a 
short time before the calling of the case that a true bill had 
been found against him; he expected his attorney, L. J. 
Gartrell, Esq., whom his friends had employed to defend 
him, to be present, but was disappointed; the charges 
against him were grave ones, and to be forced to trial rep- 
resented by counsel who had just been informed as to the 
facts of tne case, would be unjust both to defendant and 
his counsel; he had two witnesses, James Holston, who 
resided at Temple, on the Georgia Pacific Railway, and 
Dick Thompson, who resided in Atlanta, both residing 
within the jurisdiction of the court, and by whom he could 
prove that Fannie Ragsdale was not, at the time of the 
offence imputed to him, a virtuous female; he knew no 
other person present by whom he could prove that fact, 
and he expected their attendance at the next term of the 
court; their evidence was material to his case; it was not 
known to him until recently that an adjourned term would 
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be held, and being confined, he had no _— to pre- 
pare his case. 

The court allowed a postponement of the case until noon 
of the next day, and ordered subpcenas to be issued for the 
witnesses, and that an officer be dispatched for them. On 
the following day, at half past twelve o’clock, the case was 
again called, and neither the witnesses nor the officer had 
been heard from. Defendant made a motion for a contin- 
uance, which contained the same grounds as the first mo- 
tion, and added that he was sick and unable to undergo a 
trial, and because of this sickness he did not have the use 
of his reasoning faculties. The court ordered the defend- 
ant to be examined by a physician. Dr. J. H. Goss exam- 
ined him, and reported as follows: “The defendant, W. 
T. Dowda, seems in his usual health, but his general 
appearance indicates that he may have some affliction, but 
not of such a nature as would prevent his undergoing a 
trial; that he has some excitement of pulse and heart 
action, that may be attributable to mental excitement.” 

Two letters from L. J. Gartrell, Esq., to defendant, were 
read, in each of which he stated that he expected the 
friends of defendant to see him, and would call to see de- 
fendant as soon as they came. In the first he stated that 
he would be present at the adjourned term of court, and 
in the second that he did not think the case would be called 
that week. In both of them he spoke of representing de- 
fendant and looking after his interests, but anticipated a 
call from his friends. 

The continuance was refused, and this formed a leading 
ground of the motion for new trial after conviction. 


R. J. Jorpan, for plaintiff in error. 
B. H. H11t, solicitor general, for the state. 


Jackson, Chief Justice. 


The question to be decided in this case is, should the 





SEPTEMBER TERM, 1883. 483 


Dowda vs. The State of Georgia. 


continuance have been granted? The defendant relied 
in good faith-on procuring the services of General Gartrell, 
as shown by correspondence ; the indictment had just been 
found true against him; he had witnesses absent in other 
counties than the venue; he had no power to subpcena 
them before indictment found. Acts of 1873, p. 33; Code, 
§3847. The crime alleged against him, an old man and a 
schoolmaster, is awful, in seducing his scholar, a child in 
her early teens, and surely he should have had all oppor- 
tunities the law allows to defend himself. Whilst the facts 
disclosed in the record make a dreadful case against him, 
and whilst we interfere rarely and reluctantly with the 
presiding judge in questions of continuance, especially 
when such proof of guilt appears; yet in this case, under 
these facts, particularly the impossibility of subpoenaing 
his witnesses in other counties, who would testify deroga- 
tory to the character of the girl in respect to virtue and 
chastity before his school acquaintance with her, and the 
absence of counsel relied on, and want of preparation 
in the defence, yet it seems that the ends of justice and 
the right of a fair trial to those accused, even of the most 
heinous crimes, demand our interference now. 

When the case is tried again, it is hoped that the girl 
will testify without so much necessity for the repetition of 
questions, and that the court will be more successful in 
procuring the witness to answer under the rules of law, 
and with due regard to the sex and age and natural timid- 
ity of the witness. Code, §3854. 

Judgment reversed. 
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Tue County oF DouGuerty e¢ al. vs. Boyt e¢ ai. 


[Hall, Justice, did not preside in this case.] 


1. On October 14, 1879, a general law was passed, providing the man- 
ner in which counties and municipalities should hold elections to 
determine concerning the issue of bonds creating an indebtedness 
of such counties or municipalities, under the constitution of 1877, 
Art 7, sec. 7, par. 1 and 2; and a local act, passed thereafter, pro- 
viding for the holding of an election in a particular county in a 
different manner, and with different notices and different voters in 
regard to registration, was contrary to the constitutional prohibi- 
tion of loval legislation in cases covered by an existing general law. 

. Although a local act may have been passed prior to the passage of 
the general law, yet if it had failed to accompiish its object, and 
had ceased to be of force, and after the enactment of the general 
law a second act was passed, seeking to revive and continue the 
first in force, the latter was unconstitutional. 


February 9, 1884. 


Municipal Corporations. Constitutional Law. Laws. 
Bonds. Elections. Debts. Before Judge BowEr. Dough- 
erty County. At Chambers. January 1, 1884. 


Reported in the decision. 
D. H. Pops, for plaintiffs in error. 


G. J. Wrieut; J. W. Watters; L. Arnuerm, for de- 
fendants. 


Jackson, Chief Justice. 
9 


The question made by this record is, whether the local 
act, under which an election was held to determine on the 
jssue of bonds for the purchase of a bridge over the Flint 
river at Albany, is in conflict with the constitution of 
1877? 

The first paragraph of the fourth section of the first arti- 
cle of the constitution, Code, §5027, declares that, “ Laws 
of a general nature shall have unifurm operation through- 
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out the state, and no special law shall be enacted in any 
case for which provision has been made by an existing 
general law.” 

In 1879 a general law, in respect to the manner in which 
the counties and municipalities of this state should hold 
elections to determine the issue of bonds creating an in- 
debtedness in bonds of such county or municipality, as 
prescribed in paragraphs 1 and 2, of section 7, and article 
7 of the constitution (Code, §§5191, 5192), was enacted, 
which general law is codified in sections 508 (i), (J), (kK), 
(1) and (m) of the Code. 

The act thus codified was passed on the 1 ith of October, 
1879. A local act for Dougherty county to hold an elec- 
tion, in a different manner and with different notices and 
different voters in regard to registration, was passed at the 
same session on the 10th of September, 1879, but being 
unproductive of results in favor of the issue of the bonds, 
this local act was “continued of force” or re-enacted on 
the 13th of September, 1881, long after the passage of the 
general act on the subject of the issue of bonds and elec- 
tions therefor, in a different manner, which had been en- 
acted on the 14th of October, 1879. 

So that it is plain that this re-enacting or continuing-in- 
force local act of 1881 was enacted while an existing gen- 
eral law on the subject of such elections in a different 
manner was in force, and was therefore unconstitutional 
and void. Jt was by virtue of this last local act that the 
election was held to issue some thirty thousand dollars 
worth of bonds, by which election alone their issue is 
authorized. To enjoin the issue of these bonds under this 
election, held under this unconstitutional local act, this bill 
of injunction was brought..The chancellor granted the in- 
junction prayed for, and was obliged to doso under the 
constitution itself, which declares: “Legislative acts in 
violation of this constitution, or the constitution of the 
United States, are void, and the judiciary shall so declare 
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them.” Par. 2, section 4, article 1, of the constitution. 
Code, §5028. 

It is idle to reply that the last local act merely revived 
that passed before the existence of the general act. The 
first local act was dead—/functus officio ;—the election un- 
der it. had failed to accomplish the result desired. So that 
its revival was just the same in substance and effect as to 
pass a new local act exactly like it. Indeed it did re- 
enactit. It is entitled “An act to continue of force an 
act entitled ‘an act to authorize the county of Dougherty, 
by its commissioners, to issue bonds of said county for 
thirty thousand dollars, and to provide for the assessment 
and collection of an annual tax to pay the principal and 
interest of the same, in compliance with article 7, section 
7, of the constitution, for purchasing the bridge across 
Flint river at Albany, for the use and benefit of said county,’ 
approved September 10, 1879, and to authorize the hold- 
ing of an election in accordance ‘with section 5 of said 
act.” And it enacts that the act, repeating it by its title, 
“be, and the same is hereby continued of full force and effect, 
and that at any time, whenever the commissioners of said 
county of Dougherty may deem proper, they shall order 
an election, and cause said election to be holden in accord- 
ance with the provisions of section 5 of said act, approved 
September 10, 1879.” Acts of 1880-1, pp. 532-3. 

So that this local act superseded the general act existing 
at the date of its passage, and thus collided palpably with 
the first paragraph of the fourth section of the first article 
of the constitution, which explicitly declares that “no spe- 
cial law shall be enacted in any case for which provision 
has been made by an existing general law.” An existing 
general law provided for the holding elections in counties 
to determine whether bonds should be issued; a local law, 
providing differently in material respects for the issue of 
bonds, was afterwards enacted. It matters not for what 
purpose the bonded debt was created. It was a bonded 
debt, and the election was to determine that issue. It must 
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be held under the general constitutional law, and not un- 
der the special unconstitutional enactment. 
Judgment affirmed. 


GREEN vs. THE STATE OF GEORGIA. 


1, A Chinaman having been offered as a witness, and in answer to 
questions propounded to him to test his competency, having an- 
swered, in effect, that he believed in God and in the Bible, and 
was conscious of the penalties incurred for false swearing both in 
this world and the next, he could be sworn in the usual form on 
the Evangelists, and admitted to testify. 

2. The enforcement of order and proper decorum are matters which 
must be left largely to the discretion of the judge, and except where 
flagrant injustice is made apparent, a refusal tocheck the remarks 
of counsel will not require a revers-1. 

3. The evidence is for the jury, and it is not for the judge to draw in- 
ferences and conclusions from it for them; nor should he select 
certain facts favorable to the defendant in a criminal case, and 
charge that no inference as to defendant’s guilt could be drawn 
from such evidence. 

4. The charge as to the conclusiveness and tendency of circumstantial 
evidence in fixing guilt, when taken with the context, was correct, 
clear and accurate. 

5. One ground of a motion for new trial being that the foreman of the 
jury separated from his fellows and conversed with the sheriff, 
when it appeared that the juryman was never out of sight of the 
bailiff in charge, that he came from-the jury room and asked a 
question of the sheriff, who at once ordered him back to the room 
and referred him to the court foran answer; such irregularity was 
not suflicient to require a new trial. 

6. On the trial of a burglary case, the jury having, in open court and 
in the presence of the prisoner, made inquiry concerning their 
power to recommend to mercy, it was not error to inform them 
that, while it was in their power to recommend to mercy, the judge 
was not bound by such arecommendation, and that it was entirely 
discretionary with him whether he regarded it in fixing the pun- 
ishment or not. 

7. Although this court, if placed in the position of the jury, might 
have returned a different verdict, yet there being sufficient evi- 
dence to sustain their finding, and the presiding judge being satis- 
fied therewith, it will not be reversed. 


December 4, 1883. 
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Criminal Law. Witness. Evidence. Attorney and 
Client. Practice in Superior Court. Charge of Court. 
Before Judge Roney. Richmond Superior Court. April 
Term, 1883. 


Tom Green was indicted for burglary. On the trial, the 
evidence for the state showed, in brief, as follows: About 
half past nine o’clock, on the night of April 11, 1883, one 
Bredenburg went through a bar-room in the city of Au- 
zusta to a water-closet in the rear. Next to this lot, and 
separated from it by a brick wall, was a store kept by a 
Chinaman named Dorzey Lee, and beyond that was a ne- 
gro eating-house or “cook-shop,” with sleeping apart- 
ments separated by plank partitions, like the state-rooms 
of a steamboat. While Bredenburg was in the rear of the 
bar, he heard some one open the back door of Dorsey Lee’s 
store, run across the back yard, and jump over the fence 
into the yard of the eating-house. He at once informed 
Dorsey Lee, who was in the bar; they went to his store, 
and found that a panel of the front door had been broken 
open with an axe, and a burglar had entered and stolen 
eighty-five cents, which was all the cash that had been 
left there. Bredenburg at once went down and watched 
the front of the eating-house, and summoned the police. 
When the policeman arrived, Bredenburg went to the court 
house, and summoned the officer on duty. After searching 
around the house, Bredenburg remained outside to keep 
watch, while the police searched the house. They found 
one of the bed-rooms fastened, but drew the latch with a 
knife, and found the defendant in bed with his clothes on, 
perspiring freely and covered with bed clothes from head 
to foot. On being uncovered, he at once protested that he 
“didn’t do it; that he heard a man run into the next 
room and whisper to a man in there that, if he did that, he 
had better get out. There were several others in the house, 
and one other person in bed, but he was undressed, and 
was shown to have retired some time previously, and 
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showed no signs of recent exertion. Some of the persons 
present testified that the defendant engaged his sleeping 
room about half-past eight o’clock and took the key to it, 
and that he came in and went to bed about twenty or 
twenty-five minutes before the search, but that he came 
in at the front door. 

The evidence for the defendant was to the effect that he 
had aclaim on the United States government for a pension, 
and that he came to Augusta from South Carolina on busi- 
ness connected with its collection; that he ate supper 
about six o'clock, at another eating-house just across the 
street from that in which he was arrested, and that he was 
referred to that place for a sleeping room. 

There was other testimony touching a prosecution in 
South Carolina against defendant, not material here. 

The jury found the defendant guilty, and recommended 
him to mercy. He moved for a new trial, on the following 
among other grounds: 

(1.) Because the court allowed Dorsey Lee, a Chinaman, 
without being sworn, to give evidence in favor of his own 
competency as a witness, and held the witness competent, 
and allowed him to be sworn in the usual manner on the 
Bible.—The counsel for defendant objected to the prelimi. 
nary examination, on the ground that the witness could 
not show his own competency by an examination not under 
oath, and that the oath administered was not a legal oath 
forhim. [The preliminary examination of the witness was 
as follows : 

Question. What religious faith have you got? 

Answer. I believe the God of my religion. 

Q. Do you believe in the Bible? 

A. I believe the Bible, and believe the God of my religion. 

Q. Do you know the binding effects of an oath; do you know the 
effect of your swearing to a lie? 

A. Man tell lies go to the bad place ; go to devil ; can’t go to heaven, 
if tell lies. 

A. Dothey have courts in China? 

©. Wenever gotoany Chinacourt; weall keep quiet and respect- 
able people. I never make no fuss with anybody. 
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Did you ever go in any China court? 
No; I attended to my own business. 
Do they have a court in China? 
Yes, they have court in every country. 
How do they swear a witness? 
By this hand, the right hand (holding it up). 
What do they say? 
I don’t think there is any matter of difference, except a few 
little differences. 
Q. What is the oath in China? 
A. I forget; I can’t give it all, I nothink I can remember much; 


I can’t make it out. } 
(2.) Because the solicitor general, in his concluding ar- 


gument, was allowed by the court frequently to refer to 
the defendant as “this ex-United States soldier,” defend- 
ant’s counsel objecting to such references, as contravening 
the rules of court, and the court stating that in his judgment 
the solicitor general was only fairly replying to so much 
of the argument of defendant’s counsel as relied on lack of 
motive in defendant. Also because in the same argument 
the solicitor general said to the jury, “I tell you, when you 
find a man with a United States pension, or having any- 
thing to do with the United States government, it is prima 
facie presumption against him ;” and the court refused de- 
fendant’s counsel an opportunity to reply to this part of the 
argument. [The court certified as follows: “The solicitor 
general was allowed, in his concluding argument, to com- 
ment on the fact that defendant was an ex-United States 
soldier, because the court understood that the same was 
brought out either in the evidence or in argument of de- 
fendant’s counsel, and the solicitor general was only re- 
plying to the argument of the defendant’s counsel. The 
court, upon objection made by defendant’s counsel, dis- 
tinctly ruled, in presence of the jury, that it was improper 
for the solicitor general to disparage any branch of the 
United States government.” | 

(3.) Because the court refused to charge as follows: “If 
you find from the evidence that defendant was found 
shortly after the crime locked up in a room, covered up in 
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bed in a lodging-house, and you find further, that defend- 
ant had hired this room and paid for it, having been directed 
there when in search of a lodging, no inference or conclu- 
sion as to his guilt can be drawn from such evidence. Any 
person has a right to hire a room in a lodging-house, and 
lock the door thereof, and lie on the bed therein, covered 
or not, as he may see fit.” 

(4.) Because the court charged as follows: “In order to 
convict on circumstantial evidence, it must connect the 
defendant to a moral and reasonable certainty with the 
criminal act, and exclude every other reasonable hypothesis 
but that of the guilt of the accused. But circumstances 
satisfactorily proved which point to his guilt,and which 
are irreconcilable with his innocence, or which require ex- 
planation from him, and may be explained if he be inno- 
cent, but which are not explained, ought to satisfy the con- 
science of every guror in rendering a verdict of guilty.” 

(5.) Because the court charged as follows: “It is not 
for the court to say what are the circumstances connecting 
the defendant with this crime. That is a question of evi- 
dence. I reiterate that, in order to convict on circumstan- 
tial evidence, you must be satisfied that all of the circum- 
stances that have been proved point to the guilt of the 
defendant, and are irreconcilable with his innocence. If, 
after weighing the testimony, you are satisfied that it 
points with reasonable and moral certainty to the guilt of 
the accused, I charge you, that it is your duty, under the 
oath you have taken, to render a verdict of guilty. But if, 
on the contrary, after examining the circumstances proved 
to you, you are not satisfied, acquit him. The facts are for 
you to determine. If the facts are sufficiently proved, and 
if they point unerringly and with certainty to the guilt of 
the accused, they are as strong as positive testimony. If, 
after examining all the circumstances proved to you—the 
court not undertaking to state what the circumstances are 
—you are satisfied from the evidence that they point with 

v 71-32 
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moral and reasonable certainty to the guilt of the accused, 
and not that of any one else, it is your duty to render a 
verdict of guilty.” 

(6.) Because, pending the consideration of the case, the 
foreman of the jury separated from his fellows and con- 
versed with the sheriff, and the jury then came out and 
asked the court if they could find a verdict of guilty with 
a recommendation to mercy, and, on receiving an affirma- 
tive reply, almost immediately returned a verdict to that 
effect. [The affidavits used on the hearing of the motion 
for new trial showed that the foreman, on one occasion, 
when the sheriff was sent to the court to ask if the jury 
were likely to agree, asked the sheriff if the jury could rec- 
ommend to mercy that he was not out of sight of the 
bailiffin charge, and only a slight distance from his fellows; 
that the sheriff told him that he must ask information 
of the judge; that it would be improper for him to converse 
with the jury; that the jury then came out, and asked the 
question regularly of the court, and on receiving an affir- 
mative answer, retired and returned a verdict of guilty, with 
a recommendation to mercy. The instructions of the court 
on this subject were as follows: “I know nothing to pre- 
vent vou from doing that. Of course the court takes such 
cognizance of that as proper. Still, you must first be sat- 
isfied from the evidence that a party is guilty before you 
can convict.” } 

The motion was overruled, ard defendant excepted. 


SaLem Dotcnuer; F. W. Capers, JR., for plaintiff in error. 
Boykin WriGut, solicitor general, for the state. 
HA tt, Justice. 


1. The prosecutor was a Chinaman, who had been in this 
country about three years, spoke the English language im- 
perfectly, and was not easily understood, except by those 
familiar with him. When offered as a witness by the state, 
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he was objected to, and it was insisted that a peculiar 
form of oath should be administered to him ; that his com- 
petency could not be shown by his own examination not 
under oath, but had to be established aliunde. The 
court. however, tested his capacity by causing him to be 
questioned; the result of which was, that he believed in 
God, and in the Bible, and showed a consciousness of the 
penalties incurred for false swearing, both in this world 
and the next. After this appeared, he was sworn in the 
usual form on the Evangelists, and admitted to testify. 
This was in strict accordance with legal requirements. 
Code, §§3852, 3853, 3856, 3859, 3860. 

2. Objection was taken to the course of remark indulged 
in by the solicitor general, and the court was asked to in- 
tervene and check it. The judge complied in part with 
this request, but a portion of the remarks he thought legit- 
imate as a reply to topics discussed by defendant’s coun- 
sel. From aught that appears in the record, we cannot 
say there was any error, or even the least impropriety in 
this. The enforcement of order and proper decorum are 
matters which must necessarily be left, in a very large 
measure, to the discretion of the judge, and it is hardly 
proper in any instance, except where flagrant injustice is 
made manifest by the course of the court, to assign error 
thereon. 

3. It would have been manifestly wrong to have 
charged the jury, as requested by defendant’s counsel, that, 
if they found from the evidence, that defendant -vas found 
shortly after the crime locked up in a room, in bed, covered 
up, in a lodging-house ; that defendant had hired the room 
and paid for it, having been directed there when in. search 
of a lodging; that noinference or conclusion as to his 
guilt can be drawn from such evidence. Any person has 
a right to hire a room in a lodging-house, and lock the door 
thereof, and lie in the bed therein, covered or not, as he 
may see fit.” This request contained but a partial sum- 
ming up of the circumstances detailed in the evidence; it 
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alluded only to such as were deemed favorable to the de- 
fendant, while all allusion to others which had a tendency 
to inculpate him seems to have been carefully excluded. 
The evidence is for the jury, and it is not for the judge to 
draw inferences and conclusions from it for them. Had 
he undertaken to do so, he would have invaded their pe- 
culiar province, and assumed a prerogative that did not 
‘belong to his office. 

4. The portion of the charge excepted to as to the con- 
clusive nature and tendency of circumstantial evidence to 
fix guilt, when taken in connection with the context, is 
undoubtedly correct. Indeed, it is not only clear and ex- 
plicit, but it is liberal to the defendant, and presents ably 
every phase and theory of the case; in these respects it is 
a model. 

5. It is satisfactorily shown that the prisoner suffered no 
detriment from the separation of the foreman of the jury 
from his fellows and in his conversing with the sheriff. He 
was never out of sight of the bailiff who had charge of the 
jury;and when he approached the sheriff and made known 
his want, that o‘licer promptly ordered him back to his 
room, and referred him to the court for answer to his ques- 
tions. This irregularity was too slight to warrant an in- 
terference with the verdict. The conduct of the sheriff 
was eminently proper. 

6. The court did not err in informing the jury that, while 
it was in their power to recommend the defendant to 
mercy, the judge was not bound by such a recommendation, 
and it was entirely discretionary with him whether he 
regarded it in fixing the punishment. This was all done 
in response to a question by the body in open court, and 
in the presence of the prisoner. We cannot perceive that 
it had a tendency to force a verdict from the jury who had 
been more than five hours deliberating upon the case. 

7. The question that has given us most trouble, is the 
sufficiency of the proof to connect the prisoner with the 
offence. Had we been on the jury, we might have reached 
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a different conclusion, but it is not our province to put 
ourselves in their position. They were satisfied beyond a 
reasonable doubt of the defendant’s guilt, and the judge 
who presided at the trial was content to let the finding 
stand; he had a discretion in this respect which is not con- 
fided to us, and we cannot say that he has abusedit. The 
facts in proof render the guilt of the accused highly probable, 
and perhaps his failure to explain such of them as raised 
a strong presumption against him, and which, upon the 
supposition of his innocence, might easily have been ex- 
plained, serve to render conclusive what might otherwise 
have appeared indifferent and inconclusive. At all events, 
the rule which forbids our interference in such cases, has 
been too long and too firmly established by our decisions, 
to be overturned or materially changed. 
Judgment affirmed. 


BEcuHTOLpDT vs. FArn e¢ al. 


1. Where a married woman applies for a homestead, it must affirm- 
atively appear from her petition that it is claimed out of her hus- 
band’s property ; otherwise, the homestead granted to her will be 
invalid: a/iter if the husband were the applicant, the presumption 
being in that case that the property is his. 

. A married woman cannot have a homestead set apart out of her 
own property unless she is living separate and apart from her 
husband. 

February 2, 1884, 


Homestead. Husbard and Wife. Before Judge Ham- 
MOND. Fulton Superior Court. April Term, 1883. 


A lot of land was sold under the foreclosure uf a mort- 
gage in favor of George J. Howard against Josephine 
Bechtoldt. She filed a bill, on behalf of herself and minor 
children, to set up a homestead which had been set apart 
to them by the ordinary. On the trial, it appeared that 
the title was in her when the homestead was set apart, 
though her husband had exchanged a house and lot for it, 
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The petition for homestead was by the wife, the husband 
refusing, but did not show out of whose property it was to 
be set apart. Counsel for defendant objected to the in- 
troduction of the homestead proceedings, on the ground 
that it did not appear out of whose property it was to be 
set apart, and because a married woman could not take 
a homestead out of herown property. The court sustained 
the objection, and no other evidence being offered, the bill 
was dismissed, and complainant excepted. 


Co.iieR & Cottier, for plaintiff in error. 
W. L. Catnoun, for defendants. 
Hat, Justice. 


Although the facts would make this seem a hard case, 
yet the controlling question in it is too well settled by the 
repeated decisions of this court to enable us, by questioning 
them, to afford the plaintiff in error the relief she seeks by 
her bill of exceptions. She is a married woman, and ap- 
plied for and obtained a homestead, alleging that her 
husband refused to do so, and failing to state in her peti- 
tion to whom the property belonged on which she sought 
to have the homestead laid. It is essential to the validity 
of her homestead that it should affirmatively appear from 
her petition that it was claimed out of her husband’s prop- 
erty. 61 Ga.,105; 65 Jb., 3417. Had the husband been 
the applicant, the omission of this statement would not 
have rendered the homestead invalid, the presumption be- 
ing in that case that the property was his. 67 (@a., 669. 
On the trial of the case, it was shown that the property 
belonged to the wife at the time the homestead was ap- 
plied for and assigned; but by the Code, §2019, she is 
debarred from taking a homestead in her property, 
unless she is living separate and apart from her husband, 
and in this instance it appears that she was not. 62 Ga., 
352. 

Judgment affirmed. 
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WiLkinson & WILSON vs. THIGPEN. 


(Jackson, Chief Justice, did not preside in this case, on account of providentia 
cause. ] 


. Where the real issue in a claim case was whether the ji. fa. had 
been paid or not, a request to charge to the effect that the claimant 
based his claim on the ground of a transfer of the fi. fa., and that 
such transfer must be in writing, was properly refused. 

. The holders of a mortgage fi. fa. against the estate of a deceased 
debtor had certain transactions with a legal firm, of which the ad- 
ininistrator was a member, and gave to them an order on the attor- 
ney of the plaintiffs in fi. fa. to pay over the proceeds thereof tc 
them. The administrator caused the fi. fa. to be satisfied, and 
charged the amount to the estate: 

Held, that this was a payment of the fi. fa. If an order on plaintiff’s 
attorney be given for the proceeds in his hands, and the person re- 
ceiving the order gets such proceeds, it is a payment of the fi. fa., 
and the land is no longer subject thereto. 

. If admissiozs made in pleadings in former suits can be reconciled 
with the testimony of the witness on the stand, it should be done. 
Estoppels are not favored, and they apply only between parties 
and privies to the suit or litigation in which the admissions relied 
on as an estoppel were made. Admissions made in one suit do not 
estop a witness from testifying differently in a case between other 
parties. The credit to be given a witness is for the jury. 


December 4, 1883. 


Charge of Court. Payment. Executions. Attorney 
and Client. Estoppel. Witness. Before Judge Roney 
Burke Superior Court. November Adjourned Term, 1882. 


Wilkinson & Wilson foreclosed a mortgage against 
Wilkins, administrator of Pierce, and the fi. fa. was levied 
on the land described therein. Thigpen, who held a title 
under one of the heirs of Pierce, and under a distribution 
of his estate, claimed the property, and insisted that the 
mortgage fi. fa. had been paid. The facts on which this 
claim rested, as well as the leading grounds of error alleged. 
are sufficiently stated in the decision. It was insisted that 
in former cases Wilkins had made solemn admissions in 
judicio which he should not be allowed to contradict as a 
witness on the stand; and in support of this position records 
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of various cases between the plaintiffs, Wilkins, one Miller 
and one Connally, Wilkinson & Wilson, and Wilkins, ad- 
ministrator of Pierce, were introduced in evidence. In 
these records were statements indicating that the Pierce 
mortgage had not been turned over or transferred to Wil- 
kins and his partner, Cain; and that he was entitled to 
certain other moneys held by him as fees from plaintiffs. 

The jury found the property not subject. Plaintiffs 
moved for a new trial, which was refused, and they ex- 
cepted. 

One branch of this litigation will be found reported in 
51 Ga., 448. 


SaLem Dutcuer, for plaintiffs in error. 
H. E. W. Patmer, for defendant. 
Ha.., Justice. 


It is obvious that the verdict in this case is supported 
by the evidence, and should stand, unless the judge of the 
superior court failed to charge a request of the plaintiffs 
which should have been given, or gave an erroneous charge, 
that influenced the finding, and which should have been 
omitted. 

We think he did neither. 

The plaintiffs held a mortgage, made by Pierce, which 
had been foreclosed in their name against Wilkins, as 
Pierce’s administrator. After the foreclosure of the mort- 
gage, there were negotiations between them and Wilkins 
& Cain about some matters of business which Wilkins & 
Cain, as attorneys at law, had in hand for them; these nego- 
tiations resulted in an order from the plaintiffs to Mr. 
Knight, their attorney, to pay the proceeds of the mortgage 
to Wilkins & Cain. Wilkins caused this mortgage to 
be satisfied, and charged up the amount to Pierce’ estate, 
and returned the charge to the court of ordinary, which 
was allowed. Thereafter there was a division in kind of the 
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estate of Pierce among his heirs, and this mortgaged land 
falling to one of them, she sold and conveyed it to Thigpen, 
who is the claimant in this case. This conveyance was 
made some ten years after the foreclosure of the mortgage. 
There is not the slightest evidence in the record that the 
claimant had notice of any of the facts relied on by the 
plaintiffs to subject this property. The only notice he 
seems to have had from the records of the courts, or from 
any other source, was of the facts above detailed in respect 
to the extinguishment of the lien of the mortgage. 

1. The court did not err in refusing to charge plaintiff’s 
written request that, “in this case the claimant bases his 
claim upon the ground that plaintiffs in ft. fa. transferred 
their judgment to Wilkins & Cain, and that Wilkins, as ad- 
ministrator of Pierce, paid the amount of the judgment to 
them as such transferees. To sustain this allegation, the 
claimant must prove that the plaintiffs in 7. fa. transferred 
their judgment in writing, and not otherwise, to Wilkins 
& Cain, and unless claimant made this proof, the jury 
should find the property subject to the execution.” The 
claimant did not base his claim upon any transfer of this 
fi. fa. to Wilkins, but upon the fact of payment. Wilkins 
& Cain did not set up any claim to a transfer of this judg- 
ment; they contracted with the plaintiffs to collect the 
same and turn over the proceeds to them. It was Wilkins’s 
duty, as administrator, of Pierce to pay this debt. What 
necessity was there for handing the money to plaintiffs’ 
attorney, merely to have it returned to Wilkins & Cain. 
They were at all events entitled to receive it, and receiv- 
ing it from Pierce’s estate, they only did what was proper 
in satisfying the mortgage fi. fa. 

2. If this view be correct, then the court should have 
charged, as he did, the plaintiffs’ request, “ that if the jury 
found from the evidence that Wilkinson & Wilson, or B. J. 
Wilson, one of that firm, ordered the proceeds of the Pierce 
fi. fa. to be paid by their attorney to Wilkins & Cain, and 
that Wilkins & Cain got the proceeds, then this was a full 
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payment of the fi. fa., and they should find the land not 
subject.” 

3. It is insisted that Wilkins’s testimony was incompetent 
and should have been rejected, because, as it is alleged, he 
had made solemn admissions in-judicio, in suits involving 
his right to this fi. fa., between plaintiffs and Wilkins & 
Cain, and that he was thereby estopped. 

The inconsistency between these admissions and Wil- 
kins’s testimony in this case is not apparent. The two may 
be reconciled, and wherever this is practicable, the law re- 
quires it to be done, in order to save the witness from the 
imputation of false swearing. At most, this was a fact affect- 
ing the credit of the witness, and was properly left to the 
jury. Estoppels are not favored, and should not be re- 
sorted to except in cases “ where it would be more unjust 
and productive of more evil to hear the truth than to for- 
bear the investigation.” Code, §3753. They apply only as 
between parties and privies to the suit or litigation in 
which the admissions relied on as an estoppel were made. 
The claimant in this case was an utter stranger to these 
proceedings; he did not hold under Wilkinson & Wilson, 
or Wilkins & Cain, but under Pierce’s heir at law, who 
had, in due course of administration, acquired title to the 
property in question; and it does not appear that he had 
notice of any incumbrance upon his title; indeed it is evi- 
dent that he was apprised there was none. 

Judgment affirmed. 


CLARKE vs. ALEXANDER & WRIGHT. 


1. There is no merit in any of the exceptions taken in the motion for 
new trial to the charge complained of, or to the rulings alleged as 
error. The verdict is not only sustained, but required by the evi- 
dence. 

. There is nothing in the complaint that plaintiff in error had no 
notice of the rule against the defendants in error. He furnished 
evidence to answer the rule, was notified of the evidence taken to 
establish it, and was defended in the case by counsel. 
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3. Whether a witness in that case was incompetent on account of the 

death of another person, was a question which should then have 
been raised; there being no appeal from the judgment in that 
case, it must be presumed that the losing party was satisfied that 
it could not be disturbed. 
The present suit being based on a contract of indemnity given to 
attorneys who were about to pay over money, and they having 
paid over all but a small amount, which they retained, erroneously 
supposing that it would meet a claim made upon them, and the 
client having given the contract of indemnity without insisting or 
claiming at the time that it was conditional, after loss by the attor- 
neys, and upon the trial of the suit brought by them on the con- 
tract, there is no merit in the claim set up that the contract of in- 
demnity was given upon condition that the attorneys should pay 
over the whole amount in their hands. 

. A letter which was res inter alios acta as to the plaintiffs, and was 

hearsay and dealt largely in matter of opinion, was properly ex- 
cluded from evidence. 
If an administrator, in order to collect money, saw fit to give his 
individual contract to indemnify attorneys who were about to pay 
it to him, against loss, he cannot complain that suit was brought 
against him as an individual. It is doubtful whether he could 
have bound the estate by such a contract. 


Novewber 6, 1883. 


Contracts. Actions. Attorney and Client. Witness. 
Before Judge Harris. Coweta Superior Court. March 
Term, 1883. 


To the report contained in the decision it is only neces- 
sary to add that the following were among the grounds of 
the motion for new trial: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court rejected a letter written by R. 
T. Fouche, one of the firm of Printup & Fouche, to Clarke, 
which was offered to show that Fouche considered that his 
firm should be paid out of the fee due to Mr Hill. 

(3.) Because the court admitted in evidence a certified 
copy of the rule and judgment in the case of Printup & 
Fouche vs. Alexander & Wright, and the execution issued 
thereon. 
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(4.) Because the court refused a non-suit. 

(5.) Because the court charged as follows: “If Wright 
& Alexander were notified by Messrs. Printup & Fouche, 
attorneys at law, to hold up their fee out of the money in 
their hands belonging to J. W. Clarke, as administrator of 
N. N. Smith, and if it appeared that Wright & Alexander 
were afterwards ruled, and the rule made absolute, and 
that execution issued, and they paid it off; and if it furtber 
appears that J. W. Clarke was notified of the pendency of 
the rule, and that after Wright & Alexander were ruled 
he promised to indemnify them if they would send him 
the money ; and if it appears from the evidence that Wright 
& Alexander, relying on such promise, did send the 
money, then plaintiff ought to recover.” 

(6.) Because the verdict was wrong in this: J. W. 
Clarke could only have been bound as administrator, and 
not in his individual capacity, the jury having found their 
verdict against J. W. Clarke. 


P. F. Smiru; J. S. Biesy, for plaintiff in error. 
L. H. Featuerston; J. W. ALEXANDER, for defendants. 


HALL, Justice. 


Alexander & Wright brought suit against Clarke, upon 
an alleged undertaking of the latter to indemnify and save 
them harmless against a claim of Printup & Fouche to com- 
pensation due them as attorneys at law, in bringing into 
court a fund then in the hands of the said Alexander & 
Wright, likewise attorneys at law engaged in the same 
litigation. 

It seems that Benjamin H. Hill, Esq., had been employed 
under a special contract, by one N. N. Smith, to collect for 
him two notes, amounting to a considerable sum, made by 
W. R. Smith, and by the terms thereof was to retain ten 
per cent of the sum collected, as “ full compensation” for 
“all” his “ services,” “either with or without litigation.” 
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Subsequent to the institution of these snits, the defendant 
died, and his widow set up a claim for dower, which gave 
rise to much litigation in Floyd superior court. Mr. Hill 
turned over these papers for collection to Alexander & 
Wright, who, with the assistance of Printup & Fouche, 
succeeded in realizing from this dower litigation $3,000.00, 
to be applied to this debt, which went into the hands of 
Alexander & Wright, who were notified by Printup & 
Fouche of their lien upon this fund for professional ser- 
vices, and required to hold it up, that their claims on the 
same might be established and satisfied. 

N. N. Smith had died, and Clarke had become his ad- 
ministrator. Alexander & Wright promptly informed him 
of the collection of this amount, and of the notice given 
them by Printup & Fouche. They refused to recognize 
this claim of Printup & Fouche, and under the instruc- 
tions of Clarke, suffered a rule to be taken against them. 
They retained one hundred dollars of the sum, which they 
supposed would be sufficient to satisfy Printup & Fouche, 
in the event they succeeded in their claim, and under 
Clarke’s written promise to indemnify and save them 
harmless, they forwarded to him all the balance, for which 
he receipted them. They advised him that he could set- 
tle with Printup & Fouche for the amount retained by 
them ; but this he declined, insisting that if they were enti- 
tled to compensation, it was due from Mr. Hili, who had, as 
he insisted, without authority, employed them. He corre- 
sponded with Mr. Hill, who informed him that he had 
authority from N. N. Smith to employ these parties. Alex- 
ander & Wright also notified him that they had been in. 
formed that Mr. Hill would swear to the employment by 
him of Printup & Fouche, to represent N.N. Smith in this 
dower litigation, and by his (Smith’s) authority. 

Alexander & Wright answered the rule brought by 
Printup & Fouche, and set up in their answer the facts 
furnished them by Clarke. Clarke knew of the pend- 
ency of this proceeding; he had been applied to for Mr. 
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Hill’s contract, and furnished it, to enable Alexander & 
Wright to meet this demand. He was also informed by 
them of the crossing of certain interrogatories to be used 
on the trial of this rule. Before this matter had been dis- 
posed of, he employed Hamilton Yancey, Esq., to rule 
Alexander & Wright for the amount retained by them to 
meet the result of the issue of this case. Mr. Yancey did 
not move 1 rule against these parties, on account of the 
pendency of the other rule against them, but very properly 
represented his client’s interest in that issue. On the trial 
of the rule in favor of Printup & Fouche, a much larger 
amount of this fund was found to be due them than the 
sum retained by Alexander & Wright, and the rule was 
made absolute against them for the amount thus found to 
be due. Execution issued against Alexander & Wright 
for the amount of this judgment, which they were com- 
pelled to pay. 

Clarke refused compliance with his promise te indemnify 
and save them harmless, and they thereupon brought suit 
against him for the amount paid by them in excess of what 
they had retained te meet the judgment on the rule in 
favor of Printup & Fouche. On the trial of this case, Al. 
exander & Wright obtained a verdict against Clarke for 
the difference between the amount they had retained and 
the amount they were compelled to pay out under the rule 
against them. Olarke moved for a new trial, on various 
grounds, which was refused by the court, and the judgment 
refusing a new trial is brought here by bill of exceptions 
and writ of error. 

There is no merit in any one of the exceptions taken in 
the motion to the charge complained of, or the rulings 
alleged as error. The verdict is not only sustained, but 
required by the evidence. There is nothing in the com. 
plaint that the plaintiff in error had no notice of the pend- 
ency of the rule in favor of Printup & Fouche against the 
defendants in error. He furnished the evidence to answer 
the rule; was notified of the evidence taken to establish 


- 
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the rule; was defended in it both by Alexander & Wright 
and by Mr. Yancey. 

Whether Mr. Hill was an incompetent witness to prove 
the employment of Printup & Fouche, in consequence of 
the death of N. N. Smith, was a question that should have 
been made and passed upon on the trial of that issue, and 
there being no appeal from that judgment, it must be 
presumed that the party against whom it was rendered 
was satisfied that it could not have been disturbed. Olarke 
does not complain that he had no notice of it in time to 
have corrected any error that may have been committed 
on the trial. Every phase of the present case was fully 
and fairly submitted by the charge of the court to the jury. 

There is nothing in the claim set up, that Clarke’s prom- 
ise to indemnify Alexander & Wright was upon condition 
only that they paid him the whole amount of money in 
their hands, and that they failed to comply with the con- 
dition by retaining a small portion of the same to answer 
the demand of Printup & Fouche; he received from them 
all except this trifling amount, and at that time, when, if 
ever, it should have been done, he neither intimated nor 
insisted upon any such understanding of his written 
promise to indemnify. 

The letter from Mr. Fouche to Clarke was res inter alios 
acta, as to Alexander & Wright, was hearsay, and dealt 
largely in matters of opinion; therefore it was properly 
excluded as evidence in this case. Fouche was a compe- 
tent witness, and if his evidence had been deemed impor- 
tant, he should have been examined. 

The suit was properly brought against Clarke in his in- 
dividual, and not in his representative, character. His 
undertaking was personal; perhaps he could not have 
bound the estate he represents by such an agreement, and 
the opposite party may have been unwilling to incur 
responsibility upon a promise that was to bind the estate. 
It does not lie in his mouth to complain that defendants 
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in error chose to rely upon his personal ability, and did 
not exact the additional security he offered. 
Judgment affirmed. 


Wuiutson & Brotuer vs. WHITE. 


. If an independent contractor is employed to do a lawful act, and 
in the course of his work he or his servants commit some casual 
act of wrong or negligence, the employer is not responsible; but 
unless the employer (who was himseif a contractor) had relin- 
quished his control over the work to the sub-contr.ctor, and had 
nothing further to do with it, either in furnishing material or oth- 
erwise, except to see that it was done to the satisfaction of the 
person for whom it was done, then the sub-contractor was not an 
independent contractor, but was the agent and servant of the orig- 
inal contractor, his act was the act of such original contractor, 
and the responsibility was upon the latter to answer for any dam- 
age done to another in consequence of his failure to perform his 
duty. 

-.) Where the ordinance of a municipal corporation required the 
owner of any materials which formed an obstruction in its streets 
or sidewalks to prepare and place lights thereon before dark with 
such care and diligence as reasonably to secure their burning un- 
til daylight, such owner is liable for any injury that arises to oth- 
ers in consequence of the negligent performance of this duty, 
whether it was performed by himself or by a contractor employed 
by him. 

.) Under such an ordinance, there was no error in refusing to charge 
that ‘‘if the lights were, in point of fact, displayed, the lamps 
properly filled and lighted, and were from some unknown cause 
extinguished, or from no negligence of defendant, that was all the 
law required: that it did not require the defendants to stand guard 
over the lights all night.’’ 

. A general objection to evidence, without stating any ground there- 
for, is bad. 

-) In a suit for damages by one who claimed to have been injured 
by reason of the negligent and unlawful leaving of obstructions 
upon the sidewalk of a city by the defendants, without proper 
safeguards to protect the passing public, it was competent for the 
plaintiff to testify that after the injury she had no means of living, 
and was compelled to sell her house and lot to raise money for that 
purpose, in consequence of the injury received. Such testimony 
was not irrelevant in the ascertainment of general damages result- 
ing directly from the wrong of which she was the victim. 
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. Where counsel for defendants requested the judge to put his charge 
in writing, and the judge mentioned this fact to the jury, to explain 
his departure from his usual custom of charging them orally, if 
this be error, it will not require a reversal, unless it can be affirm- 
atively shown that the party complaining was thereby pr2jadiced. 

. The verdict is contrary neither to law nor to the evidence. 


February 9, 1884, 


Actions. Damages. Negligence. Contractors. Prin- 
cipal and Agent. Streets and Sidewalks. Atlanta. Be- 
fore Judge Ciark. City Court of Atlanta. December 
Term, 1882. 


To the report contained in the decision it is only neces- 
sary to add the following: Mrs. Mary L. White brought 
her action for damages against W.S. Wilson & Brother, to 
recover on account of a permanent physical injury alleged 
to have been received by her by falling over a pile of brick 
left by defendants at night on a sidewalk, in the city of 
Atlanta, which they were engaged in repairing. She also 
alleged that it was their duty, under the municipal ordi- 
nances, to have kept a burning signal light upon such 
obstruction to notify passers, and that a failure to do so 
caused the injury. Expenses of doctors’ bills, etc., were 
alleged. 

On the trial, the jury found for the plaintiff $700.00, 
“permanent damages,” and $50.00 “ physician’s bill.” 
Defendants moved for a new trial, on the following 
among other grounds: 

(1.) Because the court admitted in evidence for plain- 
tiff the following testimony of plaintiff over the objection 
of defendants: “I had nothing to go on, and had to sell 
my house and lot to get money to go on, on account of this 
injury.” 

(2.) Because the court, after counsel for defendants had 
requested that he charge the jury in writing, and had so 
requested before the argument of the cause had begun, 
erred in charging the jury orally as follows: “ Gentlemen 

v 71-33 stems” 
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of the jury, in this case I depart from my usual habit of 
charging the jury orally, because counse! for defendants 
has requested me to charge the jury in writing.” 

(3.) Because the court erred in charging the jury as 
follows: “If you should believe from the evidence that the 
accident was caused by the neglect of the person who had 
the contract to lay the pavement on the property of Capt. 
H. Jackson, or of his servants, in not putting up signal 
lights at night on the obstruction put upon the sidewalk, 
as the city ordinance requires, if you believe such obstruc- 
tions were so placed, and that, because of this, plaintiff 
was injured, and at the time of the injury it was not in her 
power to have avoided the injury by reasonable care— 
always provided you should believe the failure to put out 
such signal lights was an act of negligence—then, if you 
should thus believe, the negligence necessary to plaintiffs 
recovery will have been cstablished.” 

(4.) Because the court erred in charging the jury as fol- 
lows: “You will observe, gentlemen, I have said the 
negligence must be by the person, or his servants, who had 
the contract to lay the pavement. Upon this point, gen- 
tlemen, if you believe from the evidence that defendant 
took the contract with Capt. H. Jackson to lay the side- 
walk in question, and sublet that contract to one Backus, 
on the condition that the defendant was to furnish the brick 
and Backus to furnish the sand and lay the brick, and that 
upon the principles of law I have given you in charge, 
Backus would be liable,—the defendant would be liable, 
provided you believe from the evidence that the work he, 
the defendant, contracted to do necessarily constituted an 
obstruction or defect in the street which rendered it dan- 
gerous to travel if the lights, as required by the ordi- 
nance of the city of Atlanta, were not there on the night 
and at the time of night of defendant’s (plaintiff's?) alleged 
injury, and that that was an act of negligence.” 

(5.) Because the court erred in refusing to give the fol- 
‘owing written requests to charge the jury, made by 
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defendants in terms of the law: 1st. If the lights were in 
point of fact displayed, lamps properly filled and lighted, 
and were extinguished from some unknown cause, or from 
no negligence of defendants, that is all the law required. 
The law would not require defendants to stand guard over 
the lights all night. 2d. If Wilson & Brother sublet the 
work to Backus by a contract for so much per yard, then 
Backus would be a contractor, and Wilson & Brother would 
not be liable if the injury was caused by the negligence of 
Backus or the servants of Backus. 

(6.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendants excepted. 


Frank A. ARNOLD, for plaintiffs in error. 


Mittepee & Hayaeoon, for defendant. 


Hatt, Justice. 


The owner of a lot in the city of Atlanta contracted with 
the defendants to furnish material and lay a pavement on 
the street adjoining said lot. The defendants hauled the 
brick for laying the pavement, and piled them up in the 
gutter beside the place where the work was to be done. 
They engaged the services of one Backus to provide the 
sand and lay the brick, agreeing to pay him a stipulated 
price per yard for the work. Having no lamps of their 
own, they also requested Backus to provide signal lights 
and place them upon the Brick, while the improvement 
was going on and while the street was obstructed. The 
plaintiff, in going along the sidewalk at night, and for the 
want of a light, as she alleged and proved on the trial, came 
in contact with the brick deposited at that point, and was 
seriously injured. She brought her suit against these con- 
tractors to recover damages for the injuries she sustained. 
Among other defences set up by them, was the fact that 
Backus was the contractor in charge of the work at the 
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time of the action, and he, if any one, was lia. 'e for the 
wrong, and that they were not. 

To this defence two replies were made. First: That 
Backus was not a contractor, but merely the servant of 
the defendants, who were in fact the contractors and the 
responsible parties for the injury. Second: That whether 
Backus was a contractor or not was immaterial, inasmuch 
as the defendants were the owners of the material which 
caused the injury, and were required by the ordinances of 
the city to put lights thereon at dark, and “so to place 
and prepare them with such diligence and care as to pro- 
vide and reasonably insure the burning thereof until day- 
light,” and that they could not escape responsibility to 
any one injured by carelessness in this respect by agreeing 
with another to discharge this duty to the public which had 
in express terms been enjoined upon them by law. 

1. “Unquestionably,” says Williams, J., who delivered 
the judgment of the court, in Pickard vs. Smith, 10 C. B. 
(N. S.), 470, (100 E. OC. L. R.), “no one can be made liable 
for an act or breach of duty, unless it be traceable to him- 
self or his servant or servants in the cause of his or their 
employment. Consequently, if an independent contractor 
is employed to do a lawful act, and in the course of the 
work he or his servants commit some casual act of wrong 
or negligence, the employer is not responsible. To this 
effect are many authorities, which are referred to in the 
argument. The rule is, however, inapplicable to cases 
in which the act which occasions the injury is one which 
the contractor was employe@ to do; nor, by a parity of 
reasoning, to cases in which the contractor is entrusted with 
a duty incumbent upon his employer, and neglects its ful- 
fillment, whereby an injury is occasioned.” 

Now, was Backus an independent contractor? Was 
the negligence complained of merely casual on his part? 
or was he entrusted with the performance of a duty in- 
cumbent upon the defendants, which he neglected to fulfill, 
and in consequence of his neglect was injury occasioned 
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to the plaintiff? If his trust was of the latter character, 
the defendants are liable for his failure to perform it, but 
if he was an independent contractor, and the act or negli 
gence complained of was merely casual, then they are not 
responsible for the injury resulting therefrom. But unless 
the defendants had relinquished their control over this 
work to Backus, and had nothing further to do with it, 
either in furnishing material or otherwise, except to see 
that it was done to the satisfaction of their employer, then 
Backus was not an independent contractor, but was their 
agent and servant, and his act or negligence was theirs, 
and the responsibility was upon them to answer for any 
damage done to another in consequence of his failure to 
perform his duty. See the opinion of the circuit judge, 
which was fully adopted by the Supreme Court of Penn- 
sylvania, in Homan vs. Stanley and the cases therein cited 
and commented on, 66 Penn. St. R., 464, (5 Am. R., 389, 
891, 394); 2 Thompson on Neg., 902-907 inclusive and 
citations. 

If, however, Backus was an independent contractor, he 
was not the owner of the material that occasioned this 
injury, and was not charged by the law of the municipality 
with its care, nor was he bound to provide signal lights to 
notify passengers on the street of the danger they were 
approaching, and to warn them fromit. There is no ques- 
tion that defendants owned this brick, and just as little 
question that it was their duty, by the city ordinances, to 
keep lights on it, as a safeguard to persons passing along 
against injury from the obstructions it caused. 

In Gray vs. Pullen, 5 Best & Smith, 970, (117 Eng. O. 
L. R.), the court of Exchequer Chamber, reversing the de- 
cision of the court of Queen’s Bench, held that where a 
statutory obligation is imposed on a person, he is liable 
for any injury that arises to others in consequence of its 
having been negligently performed, and this whether it 
was performed by himself or by a contractor employed 
by him. In delivering the unanimous judgment of the 
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court, Earle, C. J., cites and relies on the case of Pickard 
vs. Smith, ut sup., and also upon Hale vs. The Sittingbourne 
Railway Company, 6 H. & N., 488. 

In the first of these cases, it was said by the judge who 
delivered the opinion, “the defendant employed the coal 
merchant to open the trap in order to put in the coal; and 
he trusted him to guard it while open and to close it when 
the coals were all putin. The act of opening it was the 
act of the employer, though done through the agency of 
the coal merchant; and the defendant having thereby 
caused danger, was bound to take reasonable means to pre- 
vent mischief. The performance of this duty he omitted; 
and the fact of his having entrusted it to a person who also 
neglected it, furnishes no excuse, either in good sense or 
law.” Lord Cockburn, O. J., of the Queen’s Bench, in 
Bower vs. Peate, L. R., 1 Q. B. Div., 341, after quoting 
largely from this case, adds: “ In Gray vs. Pullen, the court 
of Exchequer Chamber carried this principle still further. 
An act of parliament having authorized the cutting of a 
trench across a highway, for the purpose of making a drain, 
but having attached to the exercise of the right the con- 
dition of filling up the trench after the drain had been 
completed, the defendant had employed a contractor to do 
the whole work. Owing to the negligence of the latter in 
filling up the trench, the plaintiff's wife had sustained 
personal injury. It was contended that the contractor 
alone was liable, and it was so held in this court, but the 
court of Exchequer Chamber held otherwise, and reversed 
our judgment. It is true that in that case the obligation 
to make good the road was one imposed by statute; but 
it can make no difference in point of principle whether 
the obligation was iimposed by statute or existed at law; 
and the case is therefore an authority for saying that where 
a work is being executed from which danger may arise to 
others, and it thereby becomes incumbent on the party 
doing or ordering it to be done to take measures to prevent 
damage resulting to others, he cannot divest himself of 
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liability by transferring the duty to a contractor.” In 
Tarry vs. Ashton, the same high court (Q. B.), Zb.,314, ap- 
plied this principle to the occupier of premises from which 
a large lamp was suspended over a highway, which lamp, 
before the occupation by the tenant, had become worn out. 
The defendant had notice of this, and it was held that, if 
he continued to maintain the lamp, he was under an obli- 
gation to take care that it was'not a nuisance to the high- 
way, and if it fell down and injured a person passing, he 
would be liable, though he had employed a contractor to 
attend to its condition and keep it in order. To the like 
effect is 2 Thompson on Neg. and citations, and Homan vs. 
Stanley ut sup. 

The portions of the judge’s charge to which exception 
was taken, in the present case, conform to these decisions, 
and in our opinion laid down the law correctly. Oonse- 
quently there was no error in refusing to charge, as re- 
quested in writing by defendants’ counsel, that if the de- 
fendants sub-let the work to Backus by contract for so 
much per yard, then Backus would be a contractor, and 
they would not be liable, if the injury was caused by the 
negligence of Backus or his servants. 

Neither do we think that there was error in refusing to 
charge that, “if the lights were in point of fact displayed, 
the lamps properly filled and lighted, and were, from some 
unknown cause extinguished, or from no negligence of 
defendants, that was all the law required; that it did not 
require the defendants to stand guard over the lights all 
night.” This charge would certainly not have been in 
accordance with the city ordinance which was before the 
court, and which, as we are advised, formed the basis of the 
request; it required the owner of the materials which 
made the obstruction, to prepare and place the lights 
_ thereon before dark, “with such care and diligence as 
reasonably to secure their burning until daylight.” But 
apart from this ordinance, we have seen that it was the 
duty of the defendants, under the law, to take precautions 
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against injury to persons passing along the street, from the 
obstacles so placed in it, and that responsibility for a fail- 
ure to comply with such requirement could not be avoided 
by trusting the discharge of this duty to another who neg- 
lected its fulfillment, whether he was contractor or agent 
or servant. 

2. The plaintiff testified that, after she received the 
injury which this suit is brought to redress, she had noth- 
ing to go on, and had to sell her house and lot to get money 
to live on,in consequence thereof. The defendant objected 
to this testimony, but the record does not show the ground 
of objection; the evidence was admitted over the objection. 
The court is not bound to notice objections of this charac- 
ter. They are too general to admit of the formation of 
any issue of law. No reasun occurs to us why the testi- 
mony was not competent; it at least showed the serious 
extremity to which the plaintiff was reduced; it did not 
show the amount of her loss by reason of the sale, and 
formed no element in the computation of any special dam- 
age which entered into the finding by the jury in her favor. 
It was one of the immediate consequences of the injury, 
and was not an irrelevant fact in the ascertainment of 
general damage resulting directly from the wrong of which 
she was the victim. 

3. The judge was required by the counsel for defendants 
to put his charge in writing, and mentioned this fact to the 
jury to explain his departure from his usual custom of 
charging them orally, and this explanation is made a 
ground of exception. In Head vs. Bridges and others, 67 
Ga., 235, this court expressed an opinion, that the better 
practice in such cases would be, not to state to the jury at 
whose instance the request was made, but a reversal was 
refused on that ground. We think that such a statement, 
if it be error at all, is not reversible error, unless it can 
be affirmatively shown that the party complaining was 
thereby prejudiced, and that, in most instances, all allu- 
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sions to it, either in the motion for a new trial or the bill 
of exceptions, had better be omitted. 

4. The verdict is neither contrary to law nor is it un- 
supported by the evidence; it seems, on the contrary, to be 
sustained by the weight of the evidence. 

We have been much aided in our investigations by the 
well arranged briefs of counsel, especially by that of the 
counsel for defendant in error, which admirably classifies 
and distinguishes the cases really bearing upon the ques- 
tions in issue, fiom those which have only a seeming ap- 
plication to the points contested. Some of these distinc- 
tions were nice, and though real, might have escaped our 
observation had they not been pointed out by the skilled 
labor of counsel learned in the law. 

Judgment affirmed. 


CARNES vs. MATTOX. 


1. There is no pleading in a justice’s court save the summons, to 
which the justice is required to attach a copy of the note, account 
or cause of action sued on, at the time the same is issued. 

(a.) Whether, on an appeal to a jury in a justice’s court, the justice 
has power to grant a non-suit. Quere? 

2. The evidence supported the verdict. 

3 The power to find interest in this case being a question of law, 
if the jury in a justice’s court erred in this regard, on certiorari, 
the error could be corrected by the judge, without remanding the 
case. The correction of this error did not hurt the defendant, and 
he has no right to complain of the judgment in his favor. . 

(a.) No error is specifically assigned on this ground in the bill of ex- 
ceptions. : 
November 6, 1863. 


Justice Courts. New Trial. Certiorari. Practice in 
Superior Court. Before Judge Harris. Heard Superior 
Court. March Term, 1883. 


Mattox sued Carnes at the August Term, 1882, of a 
justice’s court on an open account containing a single item, 
viz.: 
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“‘W. C. Carnes, to Nathan Mattox. 
1882. Jan’y. To $20.00, the value of one black and white cow 
which W.C. Carnes killed and sold and used the proceeds to his own 


purpose.”’ 
On the trial, the evidence showed, in brief, as follows: 


Plaintiff rented iand to one Dick Wood, and through him, 
furnished provisions to Fed Crain, alias Fed Wood, charg- 
ing the articles which he got to the latter. Fed helped 
Dick to cultivate the land. Dick offered the cow in dis- 
pute to plaintiff, who declined to take her until he saw 
Fed. The latter said it was all right, and the cow was taken 
by the plaintiff, and $12.50 allowed to Fed for her. Fed 
and his wife, Betsey, brought the cow to plaintiff's place. 
In fact, the animal belonged to Betsey, but plaintiff did not 
kuow it at the time. He agreed with Fed and Dick to let 
them have the cow back, if they would split enough rails to 
pay for her. They did split some rails, but plaintiff let Dick 
have some provisions, which he intended in payment for 
the rails. There was no contract between plaintiff and de- 
fendant, of any sort, concerning the cow. She was worth 
$20.00. She staved with Fed and his wife, and when they 
moved, she was carried with them. Defendant had a mort- 
gage on the cow, against Fed Wood, alias Fed Crain, which 
he foreclosed and had levied on the cow. In order to save 
cost, it was consented between Crain and the defendant 
that the cow should be killed. This was done at the in- 
stance of defendant. 

The case was appealed to a jury in the justice’s court, 
who found for the plaintiff $20.00 principal and 93 cents 
interest. Defendant carried the case to the superior court 
by certiorari, alleging, among other errors, that the jus- 
tice erred in not granting a non-suit, on the ground, that 
the action was based on an account for money, while the 
evidence showed that there was no agreement between the 
parties; and if there was any cause of action shown, tro- 
ver was the proper remedy; and also because the verdict 
was contrary to law and evidence. The court ordered that 
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the 93 cents interest be written off, and that the certiorari 
be dismissed. 
Defendant excepted. 


F. S. Lortry, for plaintiff in error. 
T. H. Wurraker, for defendant. 
HA t, Justice. 


it appears that Mattox sued Carnes in a justice’s court; 
that to the summons was attached an account containing a 
single item, charging the defendant “to $20.00, the value of 
one black and white cow, which he killed and sold, and 
used the proceeds to his own purpose.” 

The case was tried by a jury, and a verdict found for the 
plaintiff, upon which a judgraent was entered. This was 
carried to the superior court by a writ of certiorari, which, 
upon the hearing, was dismissed, with direction to the plain- 
tiff inthe suit to write off the interest (93 cents) found by 
the jury, which was immediately done. The errors alleged 
in the petition for certiorari were, that the justice erred in 
refusing to non-suit the case at the close of the plaintiff’s 
evidence, because the suit was brought upon a contract, 
and the evidence disclosed a case in which trover or tres- 
pass would have been the proper remedy, and because the 
finding of the jury was contrary tothe evidence, and with- 
out evidence to support it. 

1. There is no pleading in a justice’s court save the sum- 
mons, to which the justice is required to attach “a copy of 
the note, account, or cause of action sued on,” at the time 
the same is issued. Code §4139. This was done in this 
case, and the evidence substantially sustained the cause 
as thus set forth. If the justice had power, where an appeal 
was taken, to non-suit a case on the trial before the jury, 
which, to say the least, is doubtful, he certainly committed 
no error in overruling this motion. 

2. There was a conflict of evidence in the case, and we 
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think there was enough to sustain the verdict of the jury; 
indeed, the verdict seems to be according to the weight of 
the evidence. ‘The court below did not see proper to in- 
terfere with it on this ground, and in refusing to do so, did 
not abuse the discretion wisely vested in him, and we can- 
not control its exercise upon this writ of error. 

3. It is insisted that the judgment upon the certiorari 
found error in the verdict to the extent of the interest: re- 
turned, and that this should have sustained the writ and 
sent the case back, inasmuch as it was an error of fact, 
and that the superior court can render a final decision only 
in cases where the error complained of is one of law, where 
there is no question of fact involved which makes another 
hearing necessary. Code, §4067. The power to find in- 
terest under the circumstances, it seems to us, presented 
only a question of law, and if the jury erred in this respect, 
the correction of this error did not hurt the defendant, and 
he has no right to complain of a judgment in his favor. 
Besides, upon the correction of this error, the plaintiff in 
the justice’s court had authority under the law to enter 
judgment in the superior court against the defendant and 
his security, in accordance with the final decision of the 
latter court. Code, §4071. 

Upon looking into the bill of exceptions, we do not find 
any error specifically assigned upon this particular ruling 
of the judge, and unless this appears, we have no authority 
to interfere with it. 

Judgment affirmed. 


THE GeorGIA RAILROAD vs. HAYDEN. 


(Jackson, Chief Justice, did not preside in this case.] 


1. Damages recoverable for a breach of contract are such as arise 
naturally and according to the usual course of things from such 
breach, and such as the parties contemplated, when the contract 
was made, as the probable result of its breach. 

2. A theatrical manager purchased tickets for himself and troupe 
over a railroad, atthe terminus of which they were to take a con- 
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necting train and proceed to a point at which a performance was 
to be given. Tickets had been sold to this performance to the 
amount of $288. There had been a collision of other trains on the 
first railroad, and the train taken by plaintiff was delayed, so as 
to miss connection with the next train ; plaintiff failed to reach his 
destination, and the money was refunded to the purchasers of seats. 
At the point of delay, late at night, plaintiff first notified the rail- 
road company by telegraph of his arrangements, but it did not 
appear that the telegram was received in time to remedy the diffi- 
culty > 

Held, that the damages resulting from the particular character of the 
business of the traveler, unknown to the railroad company con- 
tracting with him, are too remote to be recovered. 


December 4, 1883. 


Railroads. Damages. Negligence. Before Judge Evs. 
City Court of Richmond County. April Adjourned Term, 
1883. 


Reported in the decision. 


J. B. Oummrne, for plaintiff in, error cited 1 Suth. Dam., 
74, 77, 93 and cit.; 9 Exch., 341; 3 Cush., 201; 7 16., 516, 
98 Mass., 232; 60 N. Y., 487, 496; L. R. OC. P., 499; Mayne 
Dam., 31; 38 Me., 361; 34 Wis., 471; 17 Mass., 169; 3 
Mich., 55; L. RK. 1 C. P., 329. 


C. H. Conen; S. F. Wess, for defendant, cited Code, 
$2066 ; 2 Redf. Rys., 276, §197; Mayne Dam., §382; Jb., 
§§16, 17, 22; 13 How. (U. S.), 307; Code, §§3065, 3066 ; 
68 Ga., 299 ; 58 [b., 433 ; 34 Eng. L. & Eq. R., 154; 58 Ga., 
180; 2 Redf. Rwys., 280; 9 Bosw., 413; Sedg. Dam., 145; 2 
Suth. Dam., 375, 444; Code, §3867; 58 Ga., 111; 1 Suth. 
Dam., 798; Sedg. Dam., 751. 144, 139, 138 note. 


HAL, Justice. 


The plaintiff, a theatrical manager, took passage for him- 
self and troupe, consisting in all of seventeen persons, on 
board the defendant’s train of cars, at Madison, Georgia, 
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late at night, for Augusta, which point, according to sched- 
ule time, should have been reached early the succeeding 
morning, in time to have enabled the plaintiff and his com- 
pany to have reached Oolumbia, South Carolina, early in 
the day, in full time to have given a performance there, 
according to their engagement, on that night, in accordance 
with an announcement previously made, and for which per- 
formance they had sold tickets amounting to $288. Owing 
to an obstruction of the defendant’s railway track between 
Madison and Augusta, by a collision of two other trains of 
the defendant, the train on which the plaintiff and his 
troupe were traveling, instead of reaching Augusta in the 
morning, did not arrive at that point until the afternoon, 
too late to proceed and meet their engagement at Colum- 
bia, in consequence of which the money received for the 
tickets sold for the performance there had to be refunded. 
While the train was at the point of obstruction, the plain- 
tiff telegraphed the railroad officials at Augusta, informing 
them of the difficulty, and asking for an extra trzin, also 
claiming damages for the anticipated loss, by reason of his 
failure to meet the engagement at Columbia. This was 
the first intimation given the company of the plaintiff's 
arrangements. The telegram was sent at an unseasonable 
hour, and it does not appear that it reached the defendant’s 
agents in time to remedy the difficulty, or that they had 
at command the means of so doing. The troupe had ad- 
vertised to perform at Augusta on the night following the 
one on which they were to perform at Columbia. 

This suit was brought to recover damages sustained by 
this delay, and on the trial, the plaintiff recovered damages 
to the amount of $208, which was the sum refunded for 
tickets.sold for the performance which was to have been 
given at Columbia, less the rail fare of the troupe from 
Augusta to that point and back. 

The defendant moved for a new trial. 

The first three grounds of this motion were that 

(1), (2), (8.) The verdict was contrary to evidence, and 
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the principles of justice and equity ; that it was decidedly 
and strongly against the weight of evidence, and without 
legal evidence to support it. 

(4.) The court erred in refusing to sustain defendant’s 
objection to testimony relative to plaintiff's engagemeat 
at Columbia, and the lossesincurred by reason of his failure 
to meet the same. 

(5.) The court erred in charging that “damages are given 
as compensation for the injuries sustained. Speculative 
damages cannot be recovered, but all damages traceable 
to the breach of contract can be recovered; the plaintiff 
should recover for any losses he suffered by the failure to 
bring his troupe to Augusta on schedule time. If the jury 
were satisfied from the evidence that the plaintiff had an 
engagement to perform with his troupe in Columbia, South 
Carolina, and purchased tickets and took passage upon 
defendant’s train for the purpose of meeting the engage- 
ment, and was prevented from reaching Columbia in time 
by failure of defendant to deliver them in Augusta on 
schedule time, the defendant is liable to the plaintiff for 
the damages sustained by him in Columbia from not meet- 
ing his engagement, unless the defendant could show some 
valid reason for not delivering them on schedule time. If 
the delay was occasioned by the collision of defendant’s 
own trains on its own road, caused by the conduct of its 
own employés, although the train upon which plaintiff had 
taken passage was not one of the colliding trains, this 
would be no legal excuse. The damage to be recovered 
by plaintiff is such as is traceable directly to the acts of 
defendant, and must be proved. Speculative damages 
cannot be allowed, but only so much as has been proved. 
It must appear that plaintiff made every reasonable effort 
to avert the loss.” 

In immediate connection, the court gave in charge, at 
the request of deferuant’s counsel, that this was an action 
to recover damages for a breach of contract; that it was 
an express contract to bring passengers to Augusta, and 
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there was an implied contract to bring them there in a 
specified time; that the breach was a failure to comply 
with the implied part of the contract. A distinction 
exists between the extent of liability for a tort and that 
for breach of a contract; that only such damages are 
recoverable for a breach of contract as are the natural 
and proximate causes of the breach; that the damages 
recoverable in an action like this are those actually sus- 
tained as the direct and necessary result of the breach of 
the contract. 

The court, however, refused to charge, as requested in 
writing by defendant’s counsel, that this is not an action 
for tort; that the damages include such only as are direct, 
and as the parties contemplated, when the contract was 
made, would be likely to result from its breach ; that dam- © 
ages are recoverable only for such direct consequences as 
usually ensue from the breach of such a contract, and such 
as the parties contemplated, at the making of the contract, 
were likely to result from its breach; they must be such 
as are independent of the occupation, profession or calling 
of the person claiming to be injured; that damages which 
depend upon the particular character or business of one of 
the parties, cannot be recovered, unless known to the other 
party at the time of entering into the contract. 

The new trial was refused, and this writ of error is pros- 
ecuted to reverse that judgment. 

The breach of the contract by the defendant, and its con- 
sequent liability to proper damages, are both admitted. 
But it is contended here that ine damages given were too 
remote, and were such as ought not to have been recovered ; 
that this result was brought about by the refusal of the 
court to reject evidence in relation to the subject, by its 
charges, and its refusal to charge as requested by defend- 
ant’s counsel. 

We think these objections well taken. Every position 
assumed is well supported by the leading English case 
upon the subject, Hadley vs. Baxcndale, 9 Exch. R., 341, 
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354, and by many others, both English and American, 
which follow that case, and extend the principles which it 
establishes. Wood’s Mayne on Damages, 9-33; 1 Suther- 
land on Damages, 74-93, and cases cited by both authors. 
If these views required confirmation, our own Oode fur- 
nishes it. Damages are too remote, whenever they Can- 
not be “traced solely to a breach of the contract,” and not 
then “ unless they are capable of exact computation, such 
as profits, which are the immediate fruit of the contract, 
and are independent of any collateral enterprise entered 
into in contemplation of the contract.” Code, §2944. Even 
in the case of a wrong-doer, pure and simple, damages are 
too remote to be the basis of a recovery where contingent 
circumstances preponderate largely in causing the injuri- 
ous effect. JZh., §3072. But in all cases, damages, though 
traceable to the act, but which are not its legal or mate- 
rial consequence, are too remote. Jb., §3073. It is only 
in cases, however, where the contract is broken, or a duty 
is omitted, with a knowledge and for the purpose of de- 
priving the injured party of the benefits, that remote or 
contingent damages are made, by such knowledge and in- 
tent, proper subjects for the consideration of the jury. 
Ib., §3074. 
Judgment reversed. 


WoopwaRD vs. DROMGOOLE. 


Equity will not interfere to set aside a judgment of a court of compe- 
tent jurisdiction, except where the party has a good defence of 
which he was entirely ignorant, or where he was prevented from 
making it by fraud or accident, or the act of the adverse party, un- 
mixed with fraud or negligence on his part. 


February 2, 1884. 


Injunction. Judgments. Before Judge Hammonp. Ful- 
ton Superior Court. October Term, 1883. 
v 71-34 
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Dromgoole filed his bill against Woodward, alleging, in 
brief, as follows: Complainant was living in Columbus, 
and received a letter from defendant, offering him a place 
near Atlanta, containing eighty-five acres, for $5,590.00. 
Complainant replied that he would come to see it, and did 
so. Defendant’s father-in-law conducted the negotiations. 
He caused a man in defendant’s employment to show com- 
plainant the place, but privately instructed him to show 
complainant up to a certain rock, only containing sixty 
acres, about twenty-five lying beyond it. Complainant 
had no experience in purchasing land, and supposed what 
was shown him contained the eighty-five acres. He agreed 
to the purchase, and received a bond for titles, in which he 
believes the number of acres was blank at the time it was 
‘exhibited to him, though it now states the amount as sixty 
acres. He paid little attention to it, relied on defendant 
gave his notes and took the bond. Subsequently he ad- 
vertised the place for sale as eighty-five acres, and then 
learned that there were only sixty acres. Defendant 
brought ejectment against him; he was notified by his 
attorney that the case stood for trial, but some eight or ten 
days before that time, he was taken ill in Louisville and 
could not attend. When the case was put on the calendar 
for trial, his attorney telegraphed to him; he telegraphed 
back that he was too sick to attend; he did not know that 
more was required, and he was unable to do more. He 
also instructed his attorney to consult with another named 
attorney, whom ho had desired to represent him, but had 
been unable to see. These two attorneys consulted to- 
gether, and failing to obtain a continuance, and in good 
faith deeming it the best thing to be done, filed an eyuita- 
ble plea, alleging that a large part of the purchase money 
had been paid, and praying that the property be sold, the 
purchase money paid, and the balance turned over to him. 
An agreed verdict was rendered accordingly, and the place 
has been advertised to be sold. This was without the ap- 
vroval of complainant, and his attorneys did not know fully 
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the facts of the defence. As soon as complainant was 
able, he went to Atlanta, expressed his disapproval, and 
caused this bill to be filed. Damages are claimed, on the 
ground that defendant allowed stock to injure the shrub- 
bery. Before complainant discovered the discrepancy tn 
the amount of the land, he expended a considerable sum 
of money in improvements, fences, etc. The prayer was 
that the verdict be set aside, injunction be granted, that 
he be allowed credit for the twenty-five acres which de- 
fendant had sold to another, and also for his expenditures, 
damages, etc. Discovery was waived. 

The answer denied all fraud, and alleged, in brief, ar 
follows: At first, defendant offered eighty five acres fon 
$5,500.00, but subsequently decided that it was worth 
more, and through his father in-law, who has since died, 
negotiated the sale of sixty acres to complainant for that 
sum. Only that much was shown him or sold to him, and 
that amount was put in the bond. When the notes for 
the deferred payments fell due, complainant could not pay 
them, and ejectment was brought. Complainant never 
made any complaint or contested the amount until he was 
sued. Counsel for complainant had in their possession an 
equitable plea setting out this claim, when the case came 
on for trial. After consultation, the verdict taken was 
agreed on. Complainant is only endeavoring to keep the 
land without pay. 

On the hearing of the application for injunction, affida- 
vits were read by both sides. The chancellor granted the 
injunction, and defendant excepted. 


Hoke Situ; W. I. Heywarp, for plaintiff in error. 
REED, Remnnarpt & ArRrowoon, for defendant. 


BLANDFORD, Justice. 


“ Equity will interfere to set aside a judgment of a court 
having jurisdiction only when the party had a good de- 
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fence of which he was entirely ignorant, or where he was 
prevented from making it by fraud or accident, or the act 
of the adverse party, unmixed with fraud or negligence on 
his part.” Code, §3129. 

And to the same effect is section 3595 of the Code. 

Applying these principles to the allegations in the bill 
filed by the defendant in error against the plaintiff, it will 
be apparent that there is no equity in the bill. 

And when we consider the proofs submitted to the chan- 
cellor upon the hearing of the motion to grant the injunc- 
tion to enjoin the judgment at law, it will be manifest that 
the judgment is right and proper, and should not be inter- 
fered with; and it will further appear that if any harm 
has come to defendant, it was by his own negligence and 
laches. “ Vigilantibus non dormientibus jura subveniunt,” 
which is a maxim of our law taken from the ancients. 
“ He that asks help from the gods must first help himself.” 


(Usop.) Let the decree of the chancellor granting an in- 
junction in this case be reversed. 
Judgment reversed. 


Rosinson et al. vs. BURGE. 


1. A sheriff’s deed based on a justice court fi. fa., upon which there 
is no entry of ‘‘ no personal property to be found,’ is void, and 
conveys no title. 

. The officer making the levy upon realty could make'the entry of 
no personalty nunc pro tunc, provided he was still in office; but 
in the absence of any effort to have this done, the sheriff’s deed 
was properly held void. 


February 2, ls34. 


Levy and Sale. Title. Execution. Before Judge Ham- 
mond. Fulton Superior Court. April Term, 1883. 


Robinson e¢ al. brought complaint for land against 
Burge. Plaintiffs relied on a sheriff's deed under certain 
justice court fi. fas., on which there was no entry of “no 
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personalty.” These were objected to. Plaintiffs offered, 
in connection with the deed and fi. fas., to prove by the 
constable who made the levy, but who had since gone out 
of office, that defendant had no personal property. The 
court announced that, even with such proof in, he would 
reject the evidence offered. This was done, and nothing 
else being offered, a non-suit was granted, and plaintiffs 
excepted. 


CotuieR & CoLtier, for plaintiffs in error. 
CaNDLER & THomson, for defendant. 
BLANDFORD, Justice. 


1. The controlling question in this case is, whether land 
sold under a justice’s court execution, upon which there 
was no entry of “no personal property to be found,” trans- 
fers and conveys the title to the purchaser. 

The uniform decisions of this court, commencing with 
Hopkins vs. Burch, 3 Kelly, 222, down to the present 
time, have been, even under the act of 1811, that there 
must be an entry of “ no personal property to be found,” 
before the constable is authorized to make the levy upon 
land. This principle, decided so early as 1847, has been 
incorporated in the Code of Georgia, and now forms a part 
of the statute law of this state. Code, §4172 (b). 

So it must follow that a deed of conveyance, made by a 
sheriff under a justice’s court fi. fa., of land, upon which 
there was no entry of no personal property to be found 
on said execution, is void, and conveys no title. 

2. It has been repeatedly held by this court, that the 
officer making the levy could make the entry nune pro 
tune, of no personal property to be found. If the officer 
has gone out of office, then it is too late to have the entry 
made, and it cannot be done. Code, §3645, 3948; 68 @Ga., 
585. But the plaintiffs in the present case made no effort, 
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and did not seek to have this entry of the constable cor- 
rected, as the law authorized. 

The plaintiffs having rested their case upon a deed made 
by the sheriff, under a sale made by virtue of a justice’s 
court execution, upon which there was no entry of “no 
personal property to be found,” the court was right to 
award a non-suit in this case, and his judgment is affirmed. 

Judgment affirmed. 


RATTAREE vs. Morrow. 


1. Where a protest is filed to the report of processioners by the party 
notified, and on the trial evidence is introduced on both sides, the 
applicant for the proceeding stands in the place of a plaintiff or 
movant in an ordinary cause, and is entitled toopen and conclude 
the argument. 

. Processioners should have the line around the entire tract of the 
applicant surveyed and marked; and this must be done in order to 
make the lines between adjacent owners prima fucie correct, and 
admissible in evidence without further proof. Where it is appar- 
ent on the face of the papers that this has not been done, the re- 
turn is without legal effect under the processioning 1aws) But 
where only one line was run and marked, and the case was tried 
in the court below upon an issue as to the correctness of the line 
so marked, and no objection was made on account of the failure to 
survey and mark all of the lines, after a verdict finding in favor 
of the line surveyed and marked, this court will not set aside such 
verdict as contrary to law and evidence, on the ground that such 
failure existed in fact, as shown by the evidence. 

.) The plat of the surveyor and the return of the processioners are 
both necessary parts of the proceedings, and neither is complete 
without the other. It was, therefore, error to reject the return of 
the processioners, and admit the plat of the surveyor; but this 
rejeciion furnishes no ground for reversal on behalf of the party at 
whose instance it was done. 

(b) The protest may be amended at any stage of the cause, and it 
may be that if the return of the processioners, including the plat, 
showed a failure to ascertain the boyndaries of the entire tract, and 
mark them, the court would have no jurisdiction to take further 
cognizance of the case. Such is not the case here. 


February 2, 1884. 
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Processioning. Practice in Superior Court. Evidence. 
Practice in Supreme Court. Before Judge Hammonp. Clay- 
ton Superior Court. February Term, 1883. 


Morrow petitioned the processioners of the 548th dis- 
trict, G. M., to have the lines around his place surveyed and 
marked anew. The processioners made areturn which 
stated that they had, together with the county surveyor, 
surveyed, traced and marked “a new line between H. L- 
Morrow and Alex. Ratteree impartially, and to the best of 
our ability, and that the above and foregoing plat is one 
made by county surveyor, and that the above is a descrip- 
tion of the line surveyed, tracedand marked by us.” Ac- 
companying this wus a plat of the county surveyor, which 
he certified to be a true representation of “the lines” be- 
tween Ratteree and Morrow. A protest was filed, on the 
ground that the line as run was not the correct line, and on 
this a trial was had. No exception was taken in the pro- 
test to the fact that only one line was run, but that fact 
appeared from the evidence. 

The court held that the petitioner was entitled to open 
and conclude. He put the plat in evidence, and closed. 
Objector moved for a non-suit, which was refused. Much 
other evidence was introduced as to the correctness of the 
line run. The jury found in favor of the line as surveyed 
and marked. Objector moved for a new trial, alleging 
error on each of the rulings stated, and that the verdict 
was contrary to law and evidence. The motion was over- 
ruled, and he excepted. 


T. P. WestmoreLanpD ; J. T. Spence, for plaintiff in error. 
W. L. Watterson, for defendant. 
HALL, Justice. 


1. This case makes two questions: 1st. Where a protest 
is filed by the party notified, to the report of processioners, 
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is he or his opponent entitled, upon the tral of the issue 
made by the protest, to begin and conclude the argument 
before the jury? There is no direct rule upon the subject, 
and no reason occurs to us why the applicant for the pro- 
ceeding is differently situated from any other plaintiff or 
movant, in respect to this question. Where thereis evidence 
on both sides, the plaintiff has the right to open and con- 
clude the argument. 

2. Under the facts of this case, were the proceedings of 
the processioners void? In Watson vs. Bishop etal., 69 
G@a., 51, we held that “processioning was designed to pre- 
vent controversies concerning boundaries of land between 
adjacent owners, by having the lines around the entire 
tract of an applicant surveyed and marked, and this must 
be done 1n order to make the lines between such adjacent 
owners prima facie correct and admissible in evidence 
without further proof. Where it is apparent on the face 
of the papers that the processioners. have not complied 
with this requirement, their return is without legal effect 
under the processioning laws.” In the present case, it is 
insisted that this defect in fact existed, although it was not 
apparent on the face of the papers, and although ne pro- 
test was made to the return on this special ground, yet it ap- 
peared. in the evidence adduced on the trial. ot the protest, 
and for that.reason the verdict finding in favor of the pro- 
cessioners’ line was contrary to law, and should have been 
set aside upon protestant’s motion, and a new trial granted. 

The petitioner for the processioning asked that the lines 
around the tract of land in his district be surveyed and 
marked anew; the protestant was only notified, and was 
present at the processioning, and made no objection, then 
or afterward, because the lines around tke entire tract were 
not run, and because only one of these lines was surveyed 
and marked anew, this being the line that separated 
his lands from the applicant’s. The plat made out and 
returned by the surveyor is certified to be a true represen- 
tation of the lines between applicant and protestant, while 
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the report of the processioners shows that. they only sur- 
veyed and marked one line, that which divided the lands 
of applicant and protestant. The protest set up that this 
was not the true line, but another one was, which was 
therein pointed out. On the trial of this issue, there was 
much conflicting evidence, and the jury, as we have said 
before, found in favor of the line surveyed and marked 
anew by the processioners. The court admitted the sur- 
veyor’s plat over the objection of protestant, but rejected 
the report of the processioners, on his objection, upon the 
ground that this was not properly returned to the court ; 
that the surveyor’s plat alone was properly returned, and 
that alone was prima facie evidence under the statute. 
We think this latter ruling was erroneous; that both are 
necessary parts of the proceeding; and that one is incom- 
plete without the other, is apparent from §2392 of the 
Code, which requires the processioners to make a return 
of their acts, together with the plat of the surveyor, to 
the ordinary of the county, to be kept of file in his office, 
when taken in connection with Code, §2390, which provides 
for the making and filing of a protest by the owner of 
adjoining lands to the lines as run by the processioners and 
surveyor, and for the return of the proceedings, together 
with the protest, to the superior court for trial. 

It is true, as contended by protestant, that it is the sur- 
veyor’s duty to make out and certify a plat of the lines, 
etc., and to deliver a copy thereof to the applicant, which, in 
all future disputes arising in respect to the boundary lines of 
the tract, with any owner of adjoining lands, having notice 
of the processioning, would be deemed prima facie correct 
and admissible in evidence without further proof. Code, 
$2386. Whether the rule of evidence provided for under 
this section obtains on the trial of the issue made by the 
protest, may admit of doubt; but the entire proceeding 
duly returned is in the nature of a judgment, and is prima 
facie binding until set aside, and under that view is ad- 
missible in evidence to shift the onus, and if not success- 
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fully assailed, or acquiesced in, would, it seems to us, be 
conclusive to the extent of its legal force and effect. This 
error of the court, in rejecting the return of the proces- 
sioners, is one, however, of which the protestant cannot 
avail himself, since it was made on hisown motion. It 
is also true that the protest may be amended at any stage 
of the cause, and it may be that, if the return of the pro- 
cessioners, including the plat of the surveyor, showed a 
failure to comply with the law, in not ascertaining the 
boundaries of the entire tract, and marking them, that 
the court would have no.jurisdiction to take further cogni- 
zance of the case. ( Watson vs. Bishop, 69 Ga, 51, 54.) 
Yet such is not the case here; the want of these jurisdic- 
tional facts, if such they be, is not apparent upon the face 
of these proceedings. The conduct of this protestant 
throughout the trial, and indeed the entire proceeding, 
until the case reached this court, would imply strongly 
their existence; surely, he cannot be permitted to try the 
experiment of obtaining a verdict in his favor, and holding 
back this controlling point in the event of his failure, to 
make use of it to defeat and overthrow his adversary. 
This would be to trifle with the process of the law, and to 
try before this court questions waived in the lower court, 
and not passed upon in the trial of the cause. There is 
nothing upon which error can be assigned here; it is the 
judgment, ruling, or decision alone of that court, that can 
be reviewed here, upon a specification of errors distinctly 
alleged. 
Judgment affirmed. 
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Where money was borrowed to pay off the balance of purchase 
money due for land embraced in a homestead, and was used for 
that purpose, and a note was given for the amount so borrowed, 
the homestead was subject to such debt. 


October 16, 1883. 


Homestead. Debtor and Creditor. Before Judge Sm- 
mons. Crawford Superior Court. March Term, 1883. 


Reported in the decision. 
Bacon & RutuerrorD, for plaintiff in error. 
A. L. Mrttsr, for defendant. 

BLANDFORD, Justice. 


Defendant in error made oath that plaintiff had a home- 
stead in certain lands, and that the same were subject to 
a certain judgment and fi. fa. in her favor, against said 
White, because said judgment was founded on a promis- 
sory note, the consideration of which was the purchase 
money for said lands embraced in said homestead. The 
defendant made oath that said note was not given for the 
purchase money of the lands embraced in said homestead. 

This issue was returned tothe superior court; and on 
the trial of this issue, one Cullen Davidson and others tes- 
tified that White wanted to borrow $200 to finish paying 
for his land; that he loaned him the money in two one 
hundred dollar bills, the same day he went to Hickory 
Grove. White came up from his home, and went into a 
room where Jim Dickey was, and asked if he had his note, 
and Dickey said he did, and pulled it out, and White paid 
him two one hundred dollar bills ; could not say that this 
was the identical money which was loaned to White. It 
was paid to Jim Dickey for John Dickey. White said 
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William Dickey had sold him the land, and that John 
Dickey had traded for the note, and that Jim Dickey held 
the note to collect for John Dickey. 

The defendant, White, moved for a non-suit, which was 
overruled by the court. 

The court charged the jury that, if defendant borrowed 
two hundred dollars from Davidson for the purpose of 
finishing payment for the land embraced in his homestead, 
and did pay the same on the debt which he owed for the 
land, and the same was the consideration of the note, the 
foundation of plaintiff's judgment, then they should find 
the land embraced in the homestead subject. 

These several rulings are made the grounds in the mo- 
tion for a new trial. Court overruled the motion for a new 
trial, and this judgment is excepted to, and error is assigned 
thereon. Whatever may be the decisions of other courts 
of the Union as to the liability of property set apart as a 
homestead for the debts of the person interested in the 
homestead, the law is settled by the repeated rulings and 
decisions of this court in this state, that the property is 
liable for the purchase money, or for the money loaned to 
extinguish an incumbrance on the homestead, although 
this incumbrance may only be the unpaid purchase money 
for the property set apart for the homestead. The charge of 
the court but carried out these views, and was not error. 
See 55 Ga., 622; 53 [b., 485; 45 Jb., 483; 46 7b.,207; 59 
Ib., 232; 39 7b., 466; 54 7b., 569. There was no error in 
overruling defendant’s motion for new trial, and the judg- 
ment is affirmed. 

Judgment affirmed. 
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1. The jury may take notes of calculations submitted by either plain- 
tiff or defendant, or of what is said or claimed by counsel for either 
side in argument. The jury cannot be required to do this, but may 
co so, if it be not attended with delay or undue consumption of 
time. 

(a.) It made no difference that the calculation from which counsel 
read was that prepared by the ordinary when the case was on trial 
before him; especially, when this was not intimated to the jury 
by counsel using it, but was brought to their attention by counsel 
for the opposite party. 

2. While an administrator is authorized to provide competent legal 
counsel for the estate he represents, according to its exigencies, 
he cannot charge the estate with the fees of counsel retained to 
defend a suit brought against him to recover or to secure the trust 
fund, whenever it appears that the complainant is justifiable in 
bringing the suit. 

(a.) There is reason to believe that the result reached by the jury 
includes an allowance of counsel fees to the defendant. Were it 
otherwise, the verdict would not be void for failing to cover all the 
issues presented, no special issue as to such fees having been made 
or submitted to the jury by the pleadings. 

3. The accounts in this case do not seem to have been complicated ; 
there was no dispute as to the amount of any of the items in ques- 
tion; the entire controversy was as to the propriety of the items 
themselves, and to whom the money embraced in them belonged. 
The motion to refer the case to a master or auditor was made too 
late, having been made after the case had been called, both parties 
had announced ready, the case had been set down for trial, and 
called at the time when set. Besides, a reference to the master 
was in the discretion of ‘the court, and he did not abuse his dis- 
cretion in refusing it; nor was the defendant injured thereby. 

The exception as to turning over a note given for the purchase of : 

a part of the land devised by the will, and which constituted a 

part of the effects of the estate, was properly abandoned on the 

trial. 

The testatrix had four children; two by a former husband, and 

two by her second husband. They were known respectively as 

the S children and the G. children. The third item of her will 
directed that her land and other property be kept together and 
rented out or leased for a term of five years, and that the proceeds 
should be equally divided between the G. children, to be used in 
their education, ‘‘ and at the end of five years—or if my executor 
thinks best for the estate, [he] may continue the rent or lease under 


4 
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the same provisions one, two or three years—then I desire it sold 
to the best advantage, and the proceeds to be equally divided ” 
among the four children. In case of the death of either of the S. 
children, the survivor was to have all the share of such decedent; 
in case of the death of eitherof the G. children, his share was to 
go to the survivor; in case of the death of both of the G,. children 
before either became of age, all of their share was to go to the S. 
children ; incase of the death of all of the children before becoming 
of age, the estate was to go to the brother and sister of the testa- 
trix or the survivor of them. The survivor of the G. children, on 
attaining his majority, cited the representative of the estate for a 
settlement: 

Held, that the legacy contained in the third item of the will was spe- 
cific as to the purposes for which it was made, and was absolute 
and unconditional, save as to the limitations imposed in the 
item itself. The intention of the testatrix was to dispose of her 
entire estate by will, and also to provide for any remainder that 
might arise in consequence of the death of either of the principal 
legatees. In case one of the G. children died under age, the other 
was to take all of his share, including the five years’ rent. 

3. One hundred acres oi the land charged with the five years’ rent, 
under the above will, were sold before the expiration of that time 
for the payment of the debts of the testatrix; and after accom- 
plishing that purpose, there was a consid:rable surplus left in the 
hands of the executor. The interest of this surplus was given to 
the plaintiff as a compensation for the rent which was lost by rea- 
son of the sale. In view of the rule requiring legacies of the same 
character to contribute ratably to the payment of debts where 
there is a deficiency of assets primarily liable (Code, §§2467, 2534), 
this was as liberal a measure as the defendant could have asked. 

. The returns of the defendant’s predecessor in the trust were admis- 
sible to show what effects belonging to the estate were turned over 
by him to the defendant upon final settlement between them, and 
to show what part of the rents specially bequeathed to the plain- 
tiff and his brother had gone into the general estate, e‘ther for the 
payment of debts or other purposes, and which the plaintiff was 
entitled, upon this settlement, to have returned to him. 

The judgment in the first case being affirmed, leave is granted to 
plaintiff in error to withdraw the bill of exceptions in the second 
case, and both are affirmed. 


October 16, 1883. 


Practice in Superior Court. Administrators and Exec- 
utors. Attorney and Client. Auditor. Master in Chan- 
cery. Wills. Estates. Evidence. Practice in Supreme 
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Court. Before Judge Summons. Houston Superior Court. 
April Term, 1883. 


The facts stated in the fifth head-note and the decision 
report the case. 


Duncan & MILLER, for Lilly, administrator. 


W. C. Winstow; A. C. Ritey; B. M. Davis, contra. 


Hatt, Justice. 


Mrs. Mary A. E. Griffin, on the 17th day of June, 1874, 
executed her last will and testament, and died thereafter. 
The will was proved at the following July term of the 
court of ordinary of Houston county, and letters testament- 
ary were issued to D. N. Austin, the executor therein 
named. The first item of the will directed the payment 
of debts; the second gave a specific legacy of jewelry, sil- 
ver ware, furniture, etc., to Elizabeth Orr and Reuben H. 
Slappy, testatrix’s children by her first husband; the third 
item directed her land, consisting of seven hundred and fifty- 
eight acres, and her other property, to be kept together, 
and rented out or leased for a term of five years, and the 
proceeds to be equally divided between her sons, Joseph 
M. and Julian D. Griffin, (children by her last husband), 
to be used in their education. At the end of five years, 
or if the executor thought “best for the estate,” he was 
authorized to rent, or lease the same “ under the same pro- 
visions,” one, two or three years; then she desired it sold 
to the best advantage, and the proceeds to be equally divi- 
ded between her four children, Reuben H. and Elizabeth 
Orr Slappy, and Joseph M. and Julian D. Griffin. In case 
either of her Slappy children died, then the survivor was to 
have the share of the one so dying; in case either of the 
Griffin children died, the survivor was to have his share; 
but in case both of the latter children died before either 
attained his majority, then their share was to go to the 
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Slappy children, or the survivor of them; but in case 
both sets of children died before attaining majority, then 
all the estate was to go to the brother and sister of testa- 
trix, or the survivor of them. This is the entire will, except 
the item appointing Austin executor. He qualified and 
acted as executor‘until August, 1877, when he resigned 
the trust, and was succeeded therein by J. O. Lilly. Du- 
ring Austin’s administration of the estate, he sold, by order 
of the court of ordinary, one hundred acres of the body of 
testatrix’s land. This sale was made in 1875, and from it 
he realized the sum of dollars. He paid testatrix’s 
debts, but furnished only a small sum towards the support 
and education of the Griffin children. So much of the sum 
appropriated by the will to this purpose as was not used in 
payment of debts, etc., was turned over, with the balance 
of the estate, to his successor in office. When Joseph M. 
Griffin attained his majority, (his brother Julian D. 
having died during minority,) ne petitioned the court of 
ordinary to cite the administrator with the will annexed 
to a settlement. In conformity to the prayer of this pe- 
tition, citation issued and was served. Upon the hearing 
of the cause, judgment was awarded against the adminis- 
trator with the will annexed, from that judgment an ap- 
peal was taken to the superior court; and upon the trial 
of the case in that court, the plaintiff had a verdict in his 
favor, upon which judgment was rendered. The defend- 
ant made a motion to set aside this verdict, and to have a 
new trial awarded him, upon the following grounds: 

(1.) Because the court erred in refusing, on motion of 
defendant’s counsel, to reject the returns of D. N. Austin, 
the executor, and admitting the same in evidence when 
tendered. 

(2.) In allowing plaintiff's counsel, over objection of 
defendant’s counsel, in arguing the case, to read to the 
jury extracts, figures and calculations, from a paper in his 
hand, which he admitted, when interrupted, and in re- 
sponse to an inquiry made by defendant’s counsel, was the 
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calculation made by the ordinary in this case, but which 
the said plaintiff’s counsel did not offer or insist upon as 
evidence in the case, and which the jury was instructed 
by the court not to use as such evidence. 

(3.) The court erred in charging the jury that, under 
the facts, the proceeds of the five years’ rents, or that part 
thereof not received by plaintiff and his brother, did not 
lapse to the general estate, on the failure of said legatees 
to receive and use it as provided in the will. 

(4.) In charging that the plaintiff inherited the share of 
his brother Julian D., in the proceeds of the five years 
rents, on his decease intestate, to the exclusion of the two 
Slappy children, and that if said Julian D. died intestate 
in the state of Tennessee, and the laws of that state pro- 
vided a different rule of inheritance, it devolved on defend- 
ant, and not on plaintiff, to show this. 

(5.) In charging that if Austin, the executor, applied 
any money received from the five years’ rent to the pay- 
ment of testatrix’s debts, the plaintiff would be entitled to 
recover from defendant such sums, with interest, to be 
paid out of the general estate. 

(6.) In charging that if Austin, the executor, sold 100 
acres of the land to pay the debts of the estate, and it 
brought more than was needed for that purpose, that 
plaintiff would be entitled to interest on the overplus, 
from the time it came into defendant’s hands, up to the, 
expiration of the five years provided for in the will. 

(7.) Because the jury failed in their verdict to allow 
defendant any sum for his necessary counsel fees, although 
he had introduced testimony as to the service rendered, 
and the value thereof. 

(8.) Because the verdict is contrary to law, evidence, 
etc..—covering all the usual grounds. 

Prior to the hearing, the motion was amended by adding 
the following grounds: 

(9.) Because the court erred in refusing to refer the 

Vv 71-35 
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cause to an auditor or master, to examine into and report 
upon the same, although a motion for such reference was 
duly made by defendant’s counsel, for the reason that the 
same involved complicated matters of account, and many 
doubtful questions both of law and fact. 

(10.) There was error in charging that the jury could 
find one-half of the James note, given for the “home place,” 
to be the property of plaintiff. 

(11.) There was error in allowing, over defendant’s ob- 
jection, the jury to copy extracts from the ordinary’s cal- 
culation as read to them by plaintiffs counsel from said 
-ealculation, as described in second ground of the motion. 

Upon the hearing of this motion, the same was over- 
ruled, and the new trial asked for was refused. To this 
-the defendant excepted, and he brings the case here upon 
“writ of error. 

Before the hearing of this motion, the plaintiff also took 
a bill of exceptions to various rulings and charges of the 
court, which is also here upon a writ of error. He wishes 
this to be treated as across-bill of exceptions, and does not 
insist upon a decision of the questions it raises, unless there 
is a reversal of the judgment of the lower court upon the 
-defendant’s bill of exceptions and writ of error. 

1. The practice of allowing the jury to take notes of cal- 
culations submitted by either of the litigants, or of what 
is “said” or “claimed” by either in argument, is no longer 
an open question in this court. In 7ift vs. Towns, 63 Ga., 
‘237, 242, the point was ruled directly. Bleckley, J., de- 
livering the opinion of the court, said: “It was not error 
to abstain from preventing one of the jurors from taking 
notes of what the plaintiff’s counsel claimed, though the 
notes were taken at the request of the counsel during the 
argument, and while he read from a calculation which he 
had prepared. Of course this practice would be inadmis- 
sible, if attended with delay or undue consumption of time. 
We take it for granted it was not so attended in this in- 
stance. There is no power to compel any juror to 
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comply with such request, and the counsel of either party 
is free to make it.” In the present case, we cannot see 
that it makes any difference that the calculation read from 
was that prepared by the ordinary, when the case was on 
trial before him, especially when this fact was not inti- 
mated to the jury by the counsel using it, but was brought 
to their notice by the counsel of the opposite party; but 
for his announcement, it is probable that they never would 
have known the source from which it emanated. 

2. It is not apparent to us that the defendant was enti- 
tled to have the counsel fees claimed by him allowed, or 
that, in fact, the verdict of the jury did not find them for 
him. 

The petition for citation calling upon this administrator 
to settle, charges upon him neglect of duty and waste 
of the estate,and the evidence in the case establishes 
very clearly the first part of the charge, if not the 
entire charge. While it is true that an administrator 
is authorized to provide competent legal counsel for the 
estate he represents, according to its exigencies, Code 
§2543, yet he cannot charge the estate with the fees of 
counsel retained to defend a suit brought against him to 
recover or to secure the trust fund, whenever it appears 
that the complainant is justifiable in bringing the suit. 32 
Ga., 31; 50 7b.. 10, 33. 

Apart from this, however, there is reason to believe that 
the result reached by the jury includes the allowance of 
counsel fees to the defendant; the finding, upon the evi- 
dence in the case and the rules given in charge, is somewhat 
less than it should have been, even with the fees included. 
If they had not been included, we would not deem the 
verdict void for failing, as is insisted, to cover all the issues 
presented. There was no special issue made or submitted 
to the jury by the pleadings in the case to which they were 
called upon to respond. Gunn vs. Barrett, 69 Ga., 689, 
is directly upon the point, and is decisive of this exception. 

3. It seems that when the cause was called on the dock- 
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et, both parties announced themselves ready, and, under 
the practice of the court, it was then set to be heard on a 
future day. On this last-named day, before the trial com- 
menced, but after the case was called, the defendant 
moved that it be referred to a master or auditor to take the 
accounts between the parties, and to make his report at a 
subsequent term of the court, but the plaintiff objecting 
to the reference, the motion was overruled; and to this, 
exception is taken. The accounts do not seem to have 
been complicated ; there was no dispute as to the amount 
of any of the items in question; the entire controversy 
was as to the items themselves, and to whom the money 
embraced in them belonged. The motion to refer was 
made too late ; it should have been insisted upon before the 
case was set for trial; besides, it was in the discretion of 
the court to grant or refuse it. There was no abuse of this 
discretion in refusing it. The event shows that the de- 
fendant was not injured by the refusal, and we are satis- 
fied that the estate was benefited by saving to it the cost of 
the reference. Code, §3139; 47 Ga., 586; 57 Zb., 448; 59 
Ib., 47. 

4. The exception as to turning over James’s note, given 
for the purchase of a part of the land devised by the will, 
and which constituted a part of the effects of the estate, 
was properly abandoned on the trial. 

5. The other grounds of the motion for a new trial de- 
pend upon the construction given to the disputed clauses 
of the will, and these relate principally to the legacy dis- 
posing of the rents, and the provisions made for the devoe 
lution of this property, in case of the death of one of the 
legatees. 

We are satisfied that this legacy was specific as to the 
purpose for which it was made, and was absolute and un- 
conditional, save as to the limitations imposed by the item 
of the will containing it, upon all the property, including 
this thereby bequeathed. 1 Roper Leg., 194, 198 marg. 
p-, as to specific purpose of legacy. As to absolute char- 
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acter of the same, /d., 749, 766. As to vesting of legacy, 
although for a specific purpose, and the time when payable, 
Ib., 640, 641. 

The testatrix evidently intended to dispose of her entire 
estate by her will, and also to provide for any remainder 
that might arise in consequence of the death of either one 
of her principal legatees. 

She intended that the survivor of her Griffin children, 
where one died under age, should take not a portion merely, 
but all the property bequeathed to such deceased child. 
This is evident, when we look to the clause or item pro- 
viding for all her children. and specifying how the prop- 
erty shall devolve in certain contingencies. She gives the 
Griffin children five years’ rent, and then gives to each of 
them, and in close connection therewith, a fourth interest 
in the balance of the property included in this item, and 
provides that in case of the death of either of the Griffin 
children under the age of twenty-one years, then the sur- 
viving brother shall have “all” the deceased brother’s 
“share.” There was no intestacy as to the deceased 
Griffin’s share in this legacy of the five years’ rent, any 
more than the balance of the legacy to him ; the plaintiff 
took it all under the provisions of his mother’s will; and 
this view of the matter dispenses with any consideration 
of the question as to whether this portion of the legacy to 
Julian D. Griffin passed under the statute of distributions 
of the state of Tennessee, where he died, or under the 
statute of distributions of this state. 

6. One hundred acres of the land charged with the five 
years’ rent were sold before the expiration of that time, 
for the payment of testatrix’s debts, and after accomplishing 
that purpose, there was a considerable surplus left in the 
hands of the executor. The interest of this surplus was 
given to plaintiff as a compensation for the rent which 
was lost by reason of the sale. In view of the rule requir- 
ing legacies of the same character to contribute ratably to 
the payment of debts, where there is a deficiency of assets 
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primarily liable, (Code, §§2467, 2534), we think this was 
quite as liberal a measure to the defendant as could have 
been asked. Indeed, we do not see that the other legatees 
in the will, having identical legacies, contributed to the 
same proportion that he did. To the full value of the rent 
the plaintiff was entitled, the contribution was ratable as 
to the corpus sold, not so, however, as to the rent charge 
upon it. The defendant surely cannot complain that the 
allowance made by the court was too liberal to him. By 
it he is benefited rather than injured. 

7. The returns of the defendant’s predecessor in the 
trust were. most clearly admissible, to show what effects 
belonging to the estate were turned over by him to the de- 
fendant, upon the final settlement with him, and to show 
what part of the rents specifically bequeathed to the plain- 
tiff and his brother, had gone into the general estate, either 
for the payment of debts or other purposes, and which the 
plaintiff was, upon this settlement, entitled to have re- 
turned to him. 

8. In the case of Lilly, adm’r, etc., plaintiff in error, vs, 

tiffin, defendant in error, there is no error of which Lilly 
can complain; and as Griffin does not desire to press his 
bill of exceptions in case the judgment in the former case 
is aflirmed, we have not considered it, and leave is given 
him to withdraw it. The result of which is that the judg- 
ment of the court below, in both writs of error, is affirmed, 
Judgment affirmed. 


WALLAcE, administrator, e¢ al. vs. OWEN et al. 


|Bland{ford, Justice, being disqualified, did not preside in this case.] 


1. The verdict was not contrary to law, evidence, or the charge of the 


court 
(a.) This was a special verdict, in which the jury returned answers 
to specific questions, and it is not specified in what particular the 


verdict is wrong. 
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. An absolute gift to a child of the donor may be changed into an 
advancement, with the consent of the donee; and an advancement 
may be changed, by consent, into an absolute gift ; nor is it neces- 
sary that this should be done by will. 

.) This is not in conflict with the case in 39 Ga., 108. 

. If a father gave his children negroes, and charged the same to 
them on his book, and afterwards destroyed the account which he 
had made, and declared at the time that they should not be ac- 
counted for against his children, the jury could consider this, with 
the other evidence, in determining whether the negroes should be 
considered as advancements. 

. The child should accept the gift in order to make it an advance- 
ment; if not received by the child, it would not be such. 

. The question being whether certain negroes should be charzed 
against the children ot a decedent as advancements, there was no 
error in admitting testimony that the intestate said that the war 
had freed the negroes, and he did not want hischildren to account 
for them, and that he would tear up the memorandum charging 
them to such children, which he accordingly did. Such statements 
were not hearsay, but were sayings again-t the interest of the de- 
cedent’s estate, tending to lessen the value ot it for distribution. 

(a.) The husband of a daughter of the intestate was not incompetent 
to prove these facts, because the title to the negroes vested in him 
at the date of the gift, by virtue of his marital rights, and the intes- 
tate is dead. He has no interest now that the negroes are free, and 
he is no party now. 


October 16, 1883. 


Practice in Supreme Court. Advancements. Gifts. 
Parent and Child. Evidence. Witness. Before J. M. 
McNEILL, Esq.. Judge pro hac vice. Talbot Superior Court. 
March Term, 1883. 


Reported in the decision. 


J.M. Marrnews; W.S. Wautacr & Son, for plaintiffs in 
error. 


J. H. Martin; Jonn Peasopy, for defendants. 
Jackson, Chief Justice. 


The administrator cited the heirs at law of the intestate to 
appear before the ordinary to settle with the administrator 
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their respective accounts as such heirs at law. The case 
was carried by appeal to the superior court, and the judge 
thereof being disqualified, the case was tried before J. M. 
McNeill, one of the bar in atttendance on the court. 

The jury answered certain questions propounded by the 
court, fixing the amount due by the administrator, and the 
advancements made to each of the heirs, and thereupon 
the court entered a decree, settling the division of the fund 
in the hands of the administrator according to the finding 
of the jury. 

From the judgment of the court, denying a motion for 
a new trial made by certain of the parties, those parties 
excepted, and have brought up the case to be reviewed here. 

1. The three first grounds of the motion are, that the 
verdict is contrary tothe charge of the court, to the weight 
of the evidence, and without evidence to support it, and 
contrary to law, equity and justice. 

We do not see that the verdict is subject to this criticism 
and objection. It is not specified in either of these grounds 
wherein it is thus obnoxious to the evidence, or the law, 
or the justice and equity of the case. The verdict was a 
special verdict 1n response to certain questions, and which 
response is thus unsupported, is not alleged and specified ; 
nor has it been made to appear to this court by the record 
or argument thereon wherein or how the verdict is thus 
attacked, or 1s liable to attack. 

So, not being informed of the weak points so referred to 
in general terms, and not being able to see them in the 
record, we dismiss these points without further comment. 

2. The fourth ground is, that the court erred in refusing 
to give the following request to charge: 

“If you are satisfied, from the evidence in this case, that 
W. B. Harris gave to any of his children negroes, which 
he intended as advancements, and at the time they were 
so given, said negroes must be accounted for by the persons 
receiving them, at their value, at the time they were re- 
ceived. And it would not matter if he had said to different 
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persons, and at different times, that he did not mean his 
children to account for them as advancements. A man 
having given property as an advancement, cannot change - 
it into an absolute gift, so that the law will not require it 
to be accounted for as an advancement, unless it be done 
by a will duly executed for that purpose.” 

There was no error in refusing this charge. Suppose he 
executed a deed of gift, why would it not answer as well 
asa will? Yet such isthe breadth of the request. In the 
case at bar, the intestate tore up the note book in which 
was the negro charged as an advancement, and then said 
to the effect that,as negroes were freed, he did not wish 
the heir charged with him as an advancement. Why may 
not this be done? An absolute gift may be changed into 
an advancement, with the assent of the heir to whom the 
gift was made; why not an advancement into an absolute 
gift? In Harper vs. Parks, 63 Ga., 705, the absolute gift 
of a piano as an advancement was changed into a gift for 
life, the donee assenting. So,in 51 Ga., 20, it was held that 
declarations by the parent that notes held by him as debts 
against a son, he desired to be advancements, changed 
their character into advancements. And in West et ail., 
ex’rs, vs. Bolton, 23 Ga., 351, cited in 51 Ga., the same 
ruling, in effect, was made. 

In 39 Ga., 108, relied on by plaintiff in error, it is deci- 
ded that the “ memorandum kept by the parent, of his ad- 
vancements to his children, indicating a scheme of distri- 
bution of specific articles in kind, is only evidence of the 
fact of the advancements and prima facie of their value, 
and its indications of the intestate’s scheme for the distri- 
bution of his estate will be unheeded, unless the paper be 
proved as a will.” 

There was no declaration by the intestate that any ad- 
vancement was recalled, but because on the paper in 1860 
he said his children were now made equal, and because the 
slaves were set free, it was argued that his intention was 
to make all equal. No point was made on his power to 
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change an advancement into a gift. It does not collide 
with the other cases. 

3. There was no error in charging that, “if the jury 
should believe he gave the children negroes, and charged 
the same to them on his book, and afterwards destroyed 
the account which he had made, and declared at the time 
that they should not be accounted for against his children, 
then you may consider this, with the other evidence in the 
case, in determining whether the negroes should be con- 
sidered as advancements,” for the reasons just given in 
respect to the 4th ground of the motion. 

4. The 6th ground complains of a charge as inapplicable 
because unsupported by evidence. It is to the effect that 
the child should accept the gift to make it an advancement ; 
if not received by the child, it would not be such. 

It is very plain law. We do not see how it could hurt, 
even if the evidence did not strictly make it applicable to 
the case. 

5. Under the view already taken, the 7th ground was 
properly overruled, as there was no error in ruling in tes- 
timony “that the intestate said that the war had freed the 
negroes, and he did not want his children to account for 
them, and that he would tear up the memorandum charg- 
ing them to his children, and that he did tear it up.” It 
seems by counsel to be‘put on the ground that the intes- 
tate being dead, the husband of intestate’s daughter was 
not competent, because the title to the negroes vested in 
him at the date of the gift by virtue of his marital rights; 
but we fail to see his interest, now the negroes are free, 
and he is no party now. It was also put on the ground 
that it was hearsay; but we think it admissible because 
the sayings were against the interest of the decedent’s 
estate, inasmuch as it lessened the value of it for distribu- 
tion that much, and the ruling in 51 Ga., 20, supra, covers 
it. 

Judgment affirmed. 
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CHEAPSTEAD vs. FRANK et al. 


Where notes were given for a loan at usurious interest, and various 
payments were made, without direction as to how they should be 
appropriated, and under no express contract to keep down interest 
or to satisfy the usury charged, there was no error in refusing 
to charge to the effect that such payments were made to satisfy the 
usury, and that as more than six montns had elapsed before this de- 
fence was set up, aclaim that the note was usurious was barred by 
the statute of limitations. The statute of limitations relied upon to 
defeat this defence is alone applicable to suits brought to recover 
usury which has been paid, or to a set-off claiming such a demand. 


February 2, 1884. 

Interest and Usury. Statute of Limitations. Before 
Judge Hammonp. Fulton Superior Court. April Term, 
1883. 


Cheapstead brought suits in a justice of the peace court 
on five promissory notes given by Mrs. Frank, as principal, 


and Moses Frank, as security, to the order of one Guild, 
and indorsed by him. The cases were carried to the supe- 
rior court: by appeal, and consolidated. The defendant filed 
a plea to the effect that she had borrowed an amount of 
money and given notes therefor; that various payments 
had been made, which were sufficient to pay off the prin- 
cipal and legal interest; that she then gave the notes sued 
on, and they were given entirely for the usury, and were 
therefore void. Most of the payments contended for were 
admitted, but there was a direct conflict in the testimony 
as to one of them. Plaintiff contended that, at the time 
the notes were given, there was a settlement, and the pay- 
ments went to settle the usurious interest and a part of 
the principal, leaving the notes in suit for the balance. 

It is unnecessary to detail the evidence. The jury found 
forthe defendant. Plaintiff moved for a new trial, on the 
following among other grounds: 

(1.) Because the court refused to strike the plea, on mo- 
tion, on the ground that the defence set up was barred by 
the statute of limitations. 
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(2.) Because the court refused to charge, as requested, 
“ that if the third note of the original series for $1,136.00 
was originally valid for $800.00 only, with seven per cent 
interest thereon, and the balance usurious, and if after- 
wards, to-wit, at the time of the giving of the notes here 
sued on, there was a settlement and accounting between 
the parties, and if said large note was taken into consider- 
ation as a note for $1,136.00, and payments previously 
made and then made applied to it as a note for that 
amount, namely, $1,136.00, and if thereon, by the inten- 
tion of the parties, such payments were applied to such 
part of such note which was usurious as well as that which 
was not so, then I charge you that a failure to sue for or 
plead such payment or payments within six months there- 
after, would be a bar by limitation of any right to set the 
same up here by the Franks as a defence in this action.” 

(3.) Because the court charged as follows: “If there had 
been payments made on such previous note, and these pay- 
ments had been sufficient to discharge principal and law- 
ful interest due on that note, and no other consideration 
entered into these notes sued on except the usury due on 
the first note, then it would be your duty to find for the 
defendant.” 

(4.) Because the court charged as follows: “If pay- 
ments were made on the first note, the law would apply 
that first to the extinguishment of the lawful interest due 
on that, and next to the principal, and if they were made 
sufficient to extinguish the lawful principal and interest 
due on the first note, after first taking the usury from the 
first note (if there was any in it), and the notes sued on 
were given for the usury, then they would be void, and 
plaintiff could not recover.” 

(5.) Because the court failed to submit specifically to 
the jury the payment concerning which the evidence was 
conflicting, but submitted the question of payments made 
altogether. 
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Huttyer & Brortuer, for plaintiff in error. 


MarsHALu J. CLARKE, for defendant. 


Hatt, Justice. 


The question in this case was, whether the notes, the 
foundation of this suit, were without any consideration to 
support them. They were given in settlement of a loan 
at usurious rates of interest. The defendant contended 
that.they were for a balance claimed to be due on this 
original transaction that she had paid the entire amount 
of the loan, together with the lawful interest due thereon. 
The plaintiff insisted that the original contract was purged 
of the usury, and that these notes were given for the balance 
found to be due when this had been done, including cer- 
tain fees and costs which had been paid to an attorney, 
who had instituted proceedings to collect the original debt. 
It did not appear that the defendant had recognized her 
liability for this latter sum previous to the time the pres- 
ent notes were given, or that she had in any manner un- 
dertaken to pay it, or was legally liable therefor. It was 
admitted that there was usury in the origina) contract. 
The evidence as to the consideration of these notes was 
in direct conflict, and appears to have been pretty evenly 
balanced, with perhaps a preponderance in favor of de- 
fendant’s account of the matter. It seems that these three 
notes, given for the first loan, were payable at different 
times; that the first note that fell due was paid and de- 
livered to the maker; that at the same time a large credit 
was placed on the second note; that at different times two 
other credits were made on this, and the remaining note, 
two hundred dollars at one time and four hundred and 
twenty-five dollars at another time; and that, when the 
notes sued on were given, two hundred dollars were paid 
in cash. There was no direction as to how these various 
payments should be appropriated. They were not paid 
under any express contract to keep down interest or to 
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satisfy the usury charged. The plaintiff insisted that: the 
payments were made to satisfy the usury, and that, as more 
than six months had elapsed before this defence was set 
up to the present suit, the claim that the note was usurious 
was barred by the statute of limitations. The court was 
requested to charge the jury to that effect, but declined 
‘so to do, and charged that directly the reverse of this was 
the law. 

Both the refusal to charge as requested, and the charge 
as given, were proper under the law. 60 Ga., ,665; 
42 Ih., 451 , Code, $2794; 22 Ga., 193; 57 Lb., 4388 ; 54 Zb., 
190. This last case is in point as to the division of the 
debts into separate notes. The statute of limitations relied 
upon to defeat this defence is alone applicable to suits 
brought to recover usury which has been paid, or to a set- 
off claiming such ademand; and the case relied upon by 
plaintiff, 64 Ga., 510, as opposed to this view, sustains it, 
as will be evident, when reference is had to the decision 
in 61 Ga., 38, cited by the court as governing that case. 

It is insisted that the charge was erroneous as to the 
credits, because that there was no contest as to any of 
them, exccpt one, and that this should have been distin- 
guished from the others, and the charge should have noted 
that distinction, and should not have submitted to the jury 
to pass upon the entire amount and number of these 
credits, without directing their attention specially to the 
question made upon this one. The record does not show 
that any such point was made cr decided by the court be- 
low: indeed, it is apparent that such was not the case, and 
it is scarcely necessary to remark, that it is not properly 
here for determination on this writ of error. 

Judgment affirmed. 
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Sttvey ve. Tue State or Georata. 


. Where it was shown to the court, in a criminal case, that the jury 
who were charged therewith had dispersed, the onus was on the 
state to show that the accused had sustained no injury thereby. 
The state failing in this, the verdict was a nullity, and should not 
have been received, or if received, should have been set aside by 
the court. 

. The fact that, before dispersing, the jury agreed upon a verdict, 
reduced it to writing and left it with their foreman, did not show 
that the accused was not injured. Such a writing was not a ver- 
dict, but a mere resolution, which it was in the power of the jury 
to alter or change at any time before 1t was delivered into court. 


February 2, 1S84. 


CriminalLaw. Jurors. Verdict. Practice in Superior 
Court. Before Judge Hammonp. Fulton Superior Court. 


April Term, 1883. 
Reported in the decision. 


Van Epps, Catnoun & Kina; D. P. Ht & Sov, for 
plaintiff in error. 


B. H. Hut, solicitor general, for the state. 
BianDFoRD, Justice. 


The plaintiff in error was indicted for the offence of an 
assault with intent to murder. After the testimony had 
been delivered, the arguments of counsel (made), and the 
jury charged with the case by the court, the officers in charge 
of the jury permitted six of them to withdraw and sepa- 
rate from, and go to their homes; the others remained in 
the room, but were suffered to go to and return at will 
from the water-closet ; one of the jurors separated himself, 
and by himself went to an engine house. One of the 
jurors asked a bailiff what the practice was, when the jury 
had agreed upon a verdict; he told him that they could 
write it out, give it to the foreman, and could go home. 
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About nine o’clock, the jury agreed upon a verdict, which 
was written out, and given to the foreman, after which the 
jury dispersed, as above stated. The next morning, the 
court caused the jury to be assembled in their room, and 
caused them to be brought before the court, when the court 
commenced to purge the jury, which elicited the facts be- 
fore stated, and further, that the jury had not talked with 
any one about their verdict ; but the investigation failed to 
show what was said in their presence and hearing about 
the case, and this was made manifest in the case of the 
juror Watts. The jury then returned their verdict, which 
was received by the court over the objections of defend- 
ant, and defendant moved to set aside said verdict. The 
court refused the motion, and defendant excepted. 

When it was shown to the court that the jury who were 
charged with the case had dispersed, the onus was on the 
state to show that the accused had sustained no injury 
thereby. If the state fails in this, the verdict isa nullity, 
and should not be received , or if received, should be set 
aside by the court. 5 Ga., 150; 14 /b., 15; 45 Jb., 282; 
68 Jb., 760. 

In this case, the purgation fell short of showing that the 
accused had not been damaged. 

The agreement by the jury to find a verdict in a certain 
way, and the reducing the same to writing and delivery 
to the foreman, was not a verdict, but a mere resolution, 
which it was in the power of the jury to alter or change 
at any time before the same was delivered into court, so 
that the argument, or much of it, that the accused was not 
hurt by the separation of the jury, because they had agreed 
upon and signed a verdict before the separation, is without 
foundation. The irregularities and misprisions of the 
jury in this case were many, and called for the exercise of 
the punitive power of the court. The right of trial by 
jury is one of the dearest and most sacred rights of free- 
men, and courts cannot guard it with too much jealousy. 
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The jury should not only be free from fault, but the ap- 
pearance of evil should be avoided. 
Judgment reversed. 


Hurr vs. MARKHAM. 


A court of equity will not interfere with the remedies provided for 
landlords to collect their rent and to recover the premises from 
delinquent tenants, as contained in sections 4077 to 4081 of the 
Code, except in extraordinary cases, to prevent fraud and irrepar- 
able injury or damage. Such a case is not presented here. 


February 2, 1884. 


Landlord and Tenant. Injunction. Equity. Before 
Judge Hammonp. Fulton Superior Court. April Term, 
1883. 


Huff filed a bill against Markham, alleging, in brief, 
that he had leased a hotel from Markham, who had vio- 
lated the agreements made in such lease, and had failed to 
make necessary improvements and repairs, causing an ex- 
penditure of large sums by complainant ; that the defend- 
ant had talked among the guests and others having busi- 
ness relations with complainant, injured his credil and 
business, and by his wrong conduct rendered complainant 
unable to pay the rent as it fell due; that defendant had 
sued out a warrant to dispossess him, though on an ac- 
counting, defendant was in fact largely indebted to him; 
that he had offered to return the hotel to defendant, if a 
reasonable allowance should be made for his improve- 
ments, etc., but this had been refused; that he also sought 
to transfer his lease, and effected a sale of it with the 
assent of defendant, but the latter subsequently withdrew 
his assent, and prevented the consummation of the agree- 
ment. An account and settlement of all matters between 
the parties, and an injunction to prevent interference with 
complainant’s possession, were prayed. 

v 71-36 
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The injunction was refused, and the case was carried to 
the Supreme Court, and decided at the February Term, 
1883, where it will be found reported (see 70 Ga., 284). 
On the return of the remitter, the bill was amended by 
alleging that the defendant had, since the decision of the 
Supreme Court, begun another proceeding to evict him as 
‘a tenant holding over; that other like proceedings were 
anticipated, thus causing a multiplicity of suits and dam- 
-age to the business before the issues could be determined; 
‘that defendant will claim in such actions double rent 

against complainant, if he can recover any at all, that in- 
juries have continued to accrue from the failure of defend- 
ant to repair, etc., as he was bound to do, since the filing 
of the bill. The prayer was for a consolidation of the 
eases and a determination of all the issues at once, and 
for injunction to restrain defendant from prosecuting his 
proceedings to dispossess claimant. 

A general demurrer was filed to the bill, for want of 
equity, because there was a common law remedy, because 
the bill was inconsistent, contradictory and uncertain, did 
not offer to pay, give security or place the parties in statu 
guo, and sought to join both an action for breach of con- 
tract and one for tort. There was also a special demurrer 
to that part of the bill praying for an injunction. The 
court sustained the demurrer and dismissed the bill, and 
complainant excepted. 

(Another case between these parties, growing out of this 
‘lease of the hotel, and the contest arising thereunder, on 
.a bill in the superior court of Bibb county, will be found 
‘reported at the present term, and also at the February 
term, 1884, of the Supreme Court.) 


Lyon & Gresuam; W. A. Hawkins; F, J. M. Daty, for 
plaintiff in error. 


Asporr & Gray; E. N. Broytes, for defendant. 
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Nutting vs. Hill et al.. assignees. 
BLANDFORD, Justice. 


A court of equity will not interfere with the remedies 
provided for landlords to collect their rents and to recover 
their premises from delinquent tenants, as set forth in 
§§4077 to 4081 of the Code of this state; except in extra- 
ordinary cases, to prevent fraud and irreparable injury or 
damage. 

The case presented by the plaintiff in error in his bill 
does not come within the exception stated in the above 
rule; for aught that appears by the allegations in the ~ 
plaintiff's bill, he has a full, complete and adequate rem- 
edy at common law. 

The case of Hall vs. Bell, 42 Ga., 179, fully covers and 
controls this case. When the present case was before this 
court, at the September Term, 1882, the case of Hail vs. 
Beil, cited, was quoted very fully, and approved by the 
court in the decision then rendered. Weconclude that the 
decision referred to is conclusive and decisive of this case. 

The decree of the court, sustaining the demurrer to 
plaintiffs bill, and dismissing the same, is affirmed. 

Judgment affirmed. 


Nottine vs. Hitt et al., assignees. 


. Where an action was brought upon a negotiable instrument by 
the holders thereof, who alleged that they were assignees of a 
certain bank, these words were surplusage or mere words of de- 
scription, and a plea of nul tiel corporation to such an action was 
demurrable. 

. By the acts of 1870 and 1872 the Citizens’ Bank of Georgia was 
duly incorporated and chartered. 

. Where to a suit on a promissory note by certain plaintiffs, who 
alleged themselves to be the assignees of a bank, a plea of set-off 
was filed to the effect that certain persons had been depositors in 
the bank of which the plaintiffs were assignees and receivers, and 
that, after the assignment and before the bringing of this suit, they 
transferred to defendant for value their claim, such plea was de- 
murrable, it nowhere being alleged that the assignees took with 
notice. 


February 2, 1884. 
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Nutting vs. Hill et al., assignees. 


Corporations. Banks. Actions. Pleadings. Assignees. 
Before Judge Ciark. City Court of Atlanta. June 
Term, 1883. 


Hill et al., assignees, brought complaint in the statutory 
form against J. F. Nutting, as principal, and W. H. Nutting 
et al., as indorsers, on two promissory notes. The declara- 
tion began as follows: “The petition of Lodowick J. Hill 
and William S. Thomson, who sue as the assignees and re- 
ceivers of the Citizens’ Bank of Georgia, showeth” that 
the defendants are indebted to them, ete. The copy notes 
attached to the declaration were signed by J. F. Nutting, 
payable to W. H. Nutting or order, and indorsed by W. 
H. Nutting and Stephens & Flynn. Defendant W. H. 
Nutting pleaded nw/ tied corporation and set-off, as stated 
in the decision. On demurrer, these pleas were stricken ; 
a verdict and judgment were rendered for the plaintiffs, 
and defendant excepted. 


W. R. Brown; W. I. Heywarp, for plaintiff in error. 
CANDLER & THomson, for defendants. 
BLANDFORD, Justice. 


The defendants in error brought their action upon a 
promissory note against the plaintiff in error, in which 
they alleged that they were assignees and receivers of the 
Citizens’ Bank. The defendant pleaded, first, nw? tied cor- 
poration. Second, set-off, in which plea of set-off it was 
alleged, “that said plaintiffs are justly indebted to him 
in the sum of $239.63, for money originally deposited in 
said Citizens’ Bank by Brumby & Bro., Cleaton & John- 
son and Joseph Kerwood, all of whichis evidenced by the 
books of said bank, of which bank plaintiffs are assignees 
and receivers. Said parties, depositors as aforesaid, for a val- 
uable consideration, some time after the assignment made 
by said bank, did transfer, sell and assign their several 
claims unto defendant, before the bringing of any action 
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against him by plaintiffs.” These pleas were demurred 
to by the plaintiffs, the demurrer was sustained and the 
pleas stricken by the court, and this is excepted to and 
error assigned thereon. 

The demurrer was properly sustained to both pleas. 
The plea of nul tied corporation had nothing to rest upon ; 
first, because the action was brought upon a negotiable 
instrument by Hill and Thomson, who alleged that they 
were assignees, etc., and these words were surplusage, 
words merely of description; and further by the acts of 
1870 and 1872, the Citizens’ Bank was duly incorporated 
and chartered. 

The demurrer to the set-off was properly sustained ; it 
nowhere alleged that Hill and Thomson were assignees with 
notice, or that they were not bona fide assignees without 
notice. Code, §2244, is decisive of this question. 

The judgment is affirmed. 


—————— 


West et al. vs. CoLquitt, governor. 


[Blandford, Justice, being disqualified, did not preside in this cas.] 


Where one has been arrested and given bond to answer for a criminal 
offence, the sureties on such recognizance are not discharged by 
the subsequent arrest of their principal on another charge, and the 
giving of a bond, with other sureties, to answer therefor. If the 
state should keep him in continued custody, so as to render his 
production easy for it, but impossible for the sureties, they would 
be relieved ; but the mere temporary restraint prior to the giving 
of the second bond would not work a discharge. 


October 9, 1883, 


Criminal Law. Bail. Principal and Surety. Before 
Judge Wiis. Taylor Superior Court. April Term, 1883. 


Reported in the decision. 


A. A. Carson; J. H. Horsey; W. S. Watuace & Son, 
for plaintiffs in error. 
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T. W. Grimes, solicitor general, by J. M. McNEt1, for 
defendant. 


Jackson, Chief Justice. 


The single question which this record makes is, whether 
the sureties on a recognizance to produce the body of the 
prisoner to answer for one offence are discharged by a sub- 
sequent arrest on another offence, and recognizance with 
different sureties for appearance thereunder ? 

In Buffington vs. Smith, governor, 58 Ga., 341, this court 
held that where the state held the principal in her peni- 
tentiary, she could not forfeit the bond of the sureties to 
produce his body to answer another indictment, for the ob- 
vious reason that she alone could produce him and try him, 
if she wished to doso. But this question is quite different 
from that then decided. Of course, if the state already 
has the man in her power, she cannot make another pro- 
duce him; nor can she, with any sort of justice, make that 
other pay her for not doing what she can easily do, but the 
other cannot do at all. But the question here is, whether, 
when two sets of sureties on two several recognizances or 
bonds, for two distinct offences, obligate themselves to pro- 
duce the defendant to answer each several offence, and one 
offence is committed after the other bond has been taken, 
and the defendant is arrested thereunder, and new bond or 
another bond is given on the second arrest, for the second 
offence, the question is, I repeat, whether in such a case 
the first sureties are discharged by the second arrest for a 
different offence and the bail thereon? 

Certainly no such ruling has been made by this court 
to that effect, nor are we aware of any case in the English 
or American courts to that extent. It would be strange if 
any American court should so hold, because the nght to 
give bail on reasonable terms is a right guaranteed by the 
constitution of the United States, in Article VIII of the 
amendments to that constitution. Code, §5313. The 
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same right is guaranteed in the [Xth paragraph of the bill 
of rights in the Georgia constitution. Code, §5001. 

The meaning of these fundamental provisions in the or- 
ganic laws of the American Union and of this state is, that 
a party accused of any and every bailable offence shall 
have the inestimable privilege of giving security for his 
attendance at court, and shall not be imprisoned, if he can 
give security in a reasonable sum of money for his appear- 
ance. The guarantee is not that he may give such securi- 
ty for one or for two offences, but for every offence he may 
commit, so long as he has friends who are willing to bind 
themselves and their property to assure his presence for 
trial. But if the re-arrest and the new trial on a second 
offence discharged the sureties 7n the first bond, no court or 
sheriff or other officer of the law could ever permit, in jus- 
tice to the state, a second bond which would thus annihi- 
late the first. Especially would he not do so, if the first 
were a bond to answer for a heinous offence, in a corre- 
spondingly large sum of money as penalty, and the second 
in a trifling bond, for a trivial offence. 

Nor is the answer a good one, that the officer must bring 
all parties before him and renew all the bonds by having 
all the sureties before him. Such proceeding would take 
time; sureties might be scattered, and before they could 
all be got together, the defendant would be in jail, and his 
constitutional right would be annulled to the extent of 
thatimprisonment. If it be answered again, that no officer 
dare delay accepting bail when tendered under these con- 
stitutional provisions, and the right to give bail would still 
exist in full force and be unimpaired, then see how disas- 
trous the operation would be for the interests of the state 
and the people. Whenever one was bailed to answer for 
a grave crime, in a heavy penalty, all he would have to do 
would be to commit a light offence and give bail to answer 
that in a small sum—for it must not be excessive, under 
the constitutions, but proportionate to the offence—and, 
ipso facto, the bail for the grave offence are discharged, 
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and the principal is beyond seas, having only to pay a 
small trifle. The law is sense, and this result is nonsense. 
It cannot be low, any more than nonsense can be sense, so 
far as the A:nerican and Georgia constitutions are of force. 

When tie bail agree to produce their principal at court, 
they do so in full view of the fact, that the principal may 
commit another offence, and may give bail for that, under 
another arrest; and that, because they have agreed to pro- 
duce his body to answer for the first offense, the state does 
not bargain with them not to arrest him if he sins again, 
and then, that her highest law guarantees to him the right © 
to give other bail to answer that. The state does an act 
perfectly lawful, when she so arrests him for a second 
offence. If she should keep him in her own custody, of 
course the bail in the first case would be discharged ; be- 
cause she could produce him, but they could not; and it 
would be against all reason to punish the sureties for what 
she did, and by so doing prevent them from keeping their 
bargain with her, and when all reason for the bail ceased, 
because she had the man in her own jail or her own peni- 
tentiary. But when, under a right the man exercised, other 
people had enough faith in him to bail him for another 
offence. to be answerable to court, then two sets of sureties 
contract with the state to produce him for two offences. 
If they conflict, and one is tried and imprisoned by the 
state, then, as in Buffington’s case, the sureties are dis- 
charged, because the state has the principal in her own 
custody, and can produce him and try him on the other 
offence. if she wishes todo so. And whichever case is tried 
first, if it result in imprisonment, the sureties for the other 
are discharged ; but so long as the state has not the man in 
her custody, the bail in each case is bound. The mere ar- 
rest, discontinued by the bail in the second case, does not 
annul the first bond. The moment the principal is released 
on other bail, that bond is operative again. Momentarily 
it may have been stunned by the second arrest, and would 
remain insensible as long as that arrest lasted, but the in- 
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Lowe, trustee, vs. Holbrook, trustee. 


stant the principal breathed free breath again, under the 
great constitutional guarantees of easy bail, that which he 
gave before to be free revives by the new breath of the 
second bail, and as both gave him liberty, both are bound 
for the exercise of that liberty, on the terms each bargained 
for’ and nothing short of the continued custody of the state 
can reiieve either, and that only so long as it continues. 
Neither of the cases cited by plaintiff in error conflicts with 
these views. 27 Ga., 311, was bail on civil process, and 
actual imprisonment worked the discharge of the sureties ; 
34 Ga., 25 and 206 were cases where the principals were 
in the military service during the war, and 540 of the same 
was where, slavery having been abolished, the master was 
relieved as bail for hisformerslave 24 American Reports, 
26, is the case of imprisonment of the principal under the 
military of the United States. In‘%2 American* the prin- 
cipal was imprisoned in another county for another offence. 
It is a Texas case, just like the Buffington case in this state, 
supra. In 44 Texas, 11,i8 the case of a second arrest and 
new bail on the same indictment. 
Judgment affirmed. 


*Sce 32 Am. R., 571. 


Lowe, trustee, vs. HoLsrook, trustee. 


The unauthorized ase of the premises of another in putting trash, 
filth and garbage upon the same, in such a manner as to interfere 
constantly with their reasonable and unimpeded use by the owner, 
and to occasion him hurt, annoyance and damage, in addition to 
being a nuisance, is a continuing trespass, which may be irrepar- 
able in damages; and whether the wrong-doer is insolvent or not, 
these repeated acts may give rise to a multiplicity of suits. To 
avoid these consequences, or for other reasons which may exist, 
a court of equity may interpose by injunction. 

(a.) That one of two joint owners permitted a party wall to be erec- 
ted with certain windows left open in it, was not alone sufficient 
to show that he licensed the wrongful use of such windows to his 
injury. or estop him from seeking to remove or restrain such wrong 
and damage. 

February 2, 1884. 
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Nuisance. Trespass. Damages. Injunction. Before 
Judge HamMmonp. Fulton County. At Chambers. August 
28, 1883. 


Holbrook, trustee, filed his bill against Lowe, trustee, 
alleging, in brief, as follows: Complainani and defend- 
ant are owners of adjoining lots, on which are houses 
which were built two stories high, with a party wall be- 
tween them. Afterwards, defendant added another story 
to his building, making it three stories high, and resting 
the wall partly on his side and partly on complainant’s. 
This was done voluntarily by him, and he cut several 
windows in the wall, overlooking the roof of complainant’s 
store. From these, filth, trash and refuse matter were con- 
stantly thrown on complainant’s roof, corroding the tin 
with which it was covered, stopping the gutters, and caus- 
ing damages to his tenants, to which complainant is com- 
pelled to respond, and injuring the value of his property. 
Complainant notified defendant to close these windows 
and cease the use of them, and upon this being refused, 
he erected, in front of them, on his own side, a wooden wall 
or fence covered on one side with tin as a protection against 
such nuisances, and also against the danger of fire which 
is greatly increased by the windows. Defendant is pro- 
ceeding to cut down this obstruction or wall. The dama- 
ges are of constant and repeated occurrence, and cannot 
be estimated in one suit, but will require a multiplicity of 
suits. The prayer was for an injunction to prevent inter- 
ference with the wall erected by him,and with his premises, 

Defendant’s answer set up that he had erected the wall 
and left the windows with the knowledge of complainant, 
and without objection from him; that he had arranged the 
whoie interior of his building with reference to the light 
and ventilation so afforded: that it would cost about 
$500.00 to alter this arrangement that he had offered to 
put grates on his wiadows so as to prevent the throwing 
of trash, etc., on complainant’s roof, but complainant had, 
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at night or early in the morning, put up a plank wall or 
obstruction covered with tin, which rested on his roof and 
leaned against the higher wall; that this was done to an- 
noy defendant; that he knows nothing of any damage to 
complainant; that complainant was estopped from com- 
plaining of defendant’s windows; and that if they could 
now be closed up, complainant should be required to pay 
for half the wall and also the expense caused to defendant 
by the necessity of re-arranging the interior of his building. 

On the hearing, the injunction was granted, and defend- 
ant excepted. 


W. I. Herwarp; J. B. Repwrwe. for plaintiff in error: 


Jutius L. Brown; W. D. Etuis, by brief, for defendant, 


HA.t, Justice. 


The jurisdiction of equity to arrest a nuisance about to 
be erected or commenced, is unquestionable, whenever it 
will be irreparable in damages, and the consequences re- 
sulting therefrom are not merely possible. but to a reason- 
able degree certain. Code, §3002. 

The unauthorized use of the premises of another, in 
putting trash, filth and garbage upon the same, in such a 
manner as to interfere constantly with their reasonable 
and unimpeded use by the owner and to occasion him 
hurt, annoyance and damage, in addition to being a nui- 
sance, isa continuing trespass, which may be irreparable in 
damages, and whether the wrong doer is insolvent or not, 
these repeated acts may give rise toa multiplicity of suits 
and occasion circuity of action; and to avoid these con- 
sequences a court of equity may interpose by injunction. 
Apart from these instances, other circumstances may exist, 
which, in the discretion of the court, will render a resort to 
this remedial process proper. Code, §3219. 

The erection of the party wall in this instance, and the 
windows left open in it, are not complained of as nuisances 
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or trespasses per se. It is the use, or rather the abuse, of 
these openings that is objected to. 

It is hardly conceivable, that the complainant, by allow- 
ing this wall to go up, with the windows in it, could have 
licensed their use so as to obstruct his gutters and cause 
his roof to leak, to the injury and damage of the goods 
stored in his building, and the annoyance and hurt of his 
tenants. It would require very clear proof to lead us to 
this conclusion and to authorize the application of the doc- 
trine of equitable estoppel, to prevent the removal or re- 
straint of such wrong and damage, if indeed any thing 
would justify it, as it was contended by plaintiff in error 
should be done. We perceive nothing in the facts of this 
case that will raise evena slight presumption that the de- 
fendant in error ever sanctioned or allowed the plaintiff in 
error to use the premises in any such way. 

The judge of the superior court, so far from abusing his 
discretion in ordering this temporary injunction, has exer- 
cised it wisely and properly. The case should go to ajury, 
that the various questions of law and fact involved may 
be passed upon and settled, upon a full hearing, with all 
testimony before the court, and when the relief, if the 
complainant in the bill should be found entitled thereto, 
may be properly adjusted and framed, so as to suppress 
the mischief with as little hurt and inconvenience to either 
of the parties as may be found essential to that end. 

Judgment affirmed. 


Swann et al. vs. GARRETT et al., executors. 


[This case was argued at the last term, but was re-argued at the present term, by 
order of the court. ] 


1. Where a testator directs that his executors shall sell certain prop- 
erty and divide the proceeds among certain named legatees, it is 
optional with such legatees to elect to take either the property 
itself or the money arising from the sale thereof. The legacy is as 
much of the property as of the proceeds of the sale; and to allow 
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the legatees to take the property, instead of the money arising 
from the sale, is no violation of the testamentary scheme. 

. A court of equity has jurisdiction and power to elect for an infant 
legatee where, upon due inquiry, it shall appear to be for the in- 
terest and advantage of the infant, that he shall take the property 
itself or its proceeds. The interests of all the legatees are to be 
consulted as well as that of the infant 
Jackson, C. J., dissenting. 


December 4, 1883. 


Wills. Legacies. Election. Equity. Infants. Be- 
fore Judge HammonpD. Fulton Superior Court. October 
Term, 1882. 


Emma J. Swann, William W. Austell, individually and 
as executor of Alfred Austell, deceased, and Leila C. 
Austell filed their bill against James Swann and W. J. 
Garrett, as executors of Alfred Austell, and against Alfred 
Austell, Jr., and Swann, as his guardian, alleging, in brief, 
as follows: In 1878, Alfred Austell made his last will. 


He died in December, 1881, owing no debts. William 
W. Austell and his brother-in-law, James Swann, and W. 
J. Garrett were appointed executors, qualified, and are ex- 
ecuting the will. After various bequests, the will, by its 
ninth item, directed the residue of testator’s estate to be sold 
or converted into money by his executors, at such times and 
places and under such circumstances as they might deem 
best, and the proceeds be equally divided between his 
children, share and share alike. The residue consists of 
eight bonds of the Atlanta City Brewing Company, dated 
December 1, 1881, for $1,000.00 each, due December 1, 
1885, bearing eight per cent interest per annum, secured 
by trust deed on the property ; fifteen bonds of North Caro- 
lina, bearing four per cent interest ; eighteen bonds of South 
Carolina, bearing six per cent interest ; four hundred and 
six shares of stock in the Atlanta National Bank; twelve 
hundred and fifty shares of the stock of the Spartanburg, 
Union and Columbia Railroad Company ; and about one- 
twenty-third of the Asheville and Spartanburg Railroad 
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Company and its property. These securities are all desir- 
able and valuable as permanent and safe investments, and 
if sold, the proceeds could not again be so well or profita- 
bly and safely invested; as permanent investments, they 
have become more desirable since the date of the will; 
they are worth more and are more desirable at their 
market value than any other securities that could be 
bought with the money, and it is to the interest of all the 
legatees under that item of the will that said property and 
securities should not be sold, but should be divided in kind. 
The prayer was that parties defendant be properly made, 
and a guardian ad litem be appointed for the minor, if his 
interest should conflict with that of his regular guardian ; 
that the property be not sold, but be divided in kind by 
commissioners to be appointed for that purpose; that the 
executors be enjoined from selling the property and secu- 
rities, and for general relief. 

On general demurrer, the bill was dismissed, and com- 
plainants excepted. 


Hopkins & GuENN, for plaintiffs in error. 


N. J. Hammonp, for defendants. 
BLANDFORD, Justice. 


Alfred Austell died, leaving his last will and testament. 
By the ninth item or clause of said will, said testator 
directed that all the residue of his estate not before disposed 
of should be sold and converted into money by his execu- 
tors, at such time and place and under such circumstances 
as they might deem best, and the proceeds be equally 
divided between his children, share and share alike. Tes- 
tator left four children at his death, surviving him, three 
of whom, the plaintiffs in error, are of full age, and one, 
Alfred Austell, Jr., who is a minor, and who is defendant 
in error. 

The plaintiffs in error filed their bill against Alfred 
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Austell, Jr., and Wm. J. Garrett, one of the executors to 
said will, in which they allege that the property constitut- 
ing the residue of testator’s estate, which is directed to be 
sold by his executors, consists of certain shares of bank 
stock, bonds, and interest in a certain railroad in South 
Carolina, etc.; that this property is very valuable, and 
has increased in value since the making of testator’s will, 
and is desirable as a permanent investment; that there 
are no debts to be paid, and no one is interested in this 
property except the legatees under the will; that it will 
be greatly for the interest of all parties interested, not to 
sell this property, but that the same be divided in kind 
between them, and they pray that the same be divided in 
kind, and for general relief. To this bill the defendant, 
Garrett, demurred, upon the ground that there was no 
equity in the bill. The court sustained the demurrer, and 
dismissed the same. To this decree the complainants ex- 
cepted, and this writ of error is brought to review and 
reverse the same. 

1. Where a testator directs that his executors shall sell 
certain property, and divide the proceeds between certain 
named legatees, it is optional with the legatees to elect to 
take either the property itself or the money arising from 
the sale of the same. Such a bequest is as much of the 
property itself as of the money arising from the sale of the 
same ; to allow the legatee to take property instead of the 
money arising from the sale, is no violation of the testa- 
mentary scheme of the testator; the purpose of testator 
is, that the legatees, who are the objects of his bounty, 
shall have his property, and if this can better be accom- 
plished by the legatees taking the property itself, rather 
than to have a sale of the same and taking money arising 
from such sale, what objection can be raised to this course ? 
The more valuable the bequest is, would seem not to con- 
flict with testator’s desires, but would be in conformity 
thereto; so it cannot with any reason be said that this 
course would be violating or making a new will for the tes- 
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tator. The question is as to investment, not of the construc- 
tion of an investment, which would be of the most benefit 
to the legatee, cannot possibly be considered as contrary 
to the testator’s wishes. So, where there are no interests 
except that of the legatees to be affected, they may take 
the property, instead of having the same sold, because the 
property vests absolutely in the legatees; it belongs to 
them upon the death of the testator, and so this court held in 
Adams vs. Bass, ex’r., 18 Ga., 130, and that case went much 
further than we are required to go in this case. In that case, 
the testator directed his estate to be sold by his executors, 
the proceeds to be invested in state bank stock, and the divi- 
dends thereon to be equally divided, as they should be 
declared, between his nephews and nieces, without limita- 
tion of time, and without making further disposition of said 
fund. It was held that this was a bequest of the principal 
as well as the interest, and that the whole vested absolutely 
and at once in the legatees, and that it was optional with 
the legatees to take either the property itself or the pro- 
ceeds. How much stronger is the present case before us 
than the one cited above! Here, the direction is to sell the 
property, and divide the proceeds among the legatees; there 
the executors were required not only to sell the property, 
but to make a particular investment, and to divide the pro- 
ceeds of such investment between the legatees; yet the 
court held that the property itself belonged to the legatees, 
and vested in them, and they might elect to take the prop- 
erty, or its proceeds. And in this case we now hold that the 
property mentioned and devised under the ninth item vests 
absolutely in the legatees, and it is optional with them to 
take the property or its proceeds. 1 P. Williams, 130, 389, 
471; 1 Roper on Legacies, 547 ; 2 Jarm. on Wills, 188 note ; 
2 Story’s Equity, 1213, 1215; 16 Ala., 489. 

2. A court of equity in this state has jurisdiction and pow- 
er to elect for an infant legatee, situated as the minor is in 
this case, where, after due inquiry, it shall appear to be for 
the interest and advantage of the infant, that he take the 
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property itself or its proceeds. The interests of all the 
legatees are to be consulted, as well as that of the infant. 
2 Jarm. on Wills, 188 note ; 19 Beavan, 494; 2 Randolph, 
404; 16 Ala., 409; 3 Leigh, 428; Hillon Trustees, 396; 3 
Wheaton, 578; Adams on Equity, 296 ; Pomeroy on Equity, 
1213. 

These authorities amply sustain the proposition an- 
nounced above, but we are not left without guidance from 
our own statute. If this property should be sold and con- 
verted into money, then the money would have to be in- 
vested by the guardian for the infant, and he could only 
invest.in stocks, bonds, or other securities issued by this 
state ; any other investment must be made under an order 
of the superior court. ‘Code, §2530. So it is clear that, if 
this property were sold, the superior court would have 
power to direct an investment of the money in the identi- 
cal property sold. We cannot see why, if the court has 
the power to direct a re-investment in these identical securi- 
ties, it has not the power to say, let the present investment 
stand. The only thing is, will it be for the benefit and 
advantage of the infant? This should be made satisfacto- 
rily to appear by the proof submitted at the hearing. This 
power of the court is to be exercised for the infant’s bene- 
fit. There is equity in this bill, and the court erred in 
dismissing the same. 

Judgment reversed. 


Hatt, Justice. concurred, but furnished no written opin- 
ion. 


Jackson, Chief Justice, dissenting. 


The will of the testator is the law of the distribution of 
his property. What he wishes to be done with it, must be 
done, unless it contravenes the policy or law of the com- 
monwealth. No court, either of law or equity, can right- 
fully annul or alter this law of the testator’s will or wish 
touching his property, any more than such court can right 

v 71-37 
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fully annul or alter any other law of the state enacted by 
the general assembly ; because the right to dispose of the 
testator’s property to suit himself rests on a statutory en- 
actment of that general assembly, just as binding as any 
other enactment it makes. If, therefore, the bill of these 
complainants seeks to dispose of this property therein de- 
scribed differently from the manner in which General 
Austell declared in his will that it should be disposed of, 
it is in the teeth of the law, and as equity follows the law, 
it is without equity; and inasmuch as the demurrer is 
general, it is demurrable, and should have been dismissed, 
and the judgment of the chancellor should be affirmed. 
Code, §§2399, 2456, 3083. 

Indeed, equity, under the statutes of this state, is power- 
less to interfere with the probate or execution of a will, 
even in cases of fraud; but the courts of ordinary and the 
superior court, on its law side, by appeal from the court 
of ordinary, have exclusive jurisdiction thereof. Code, 
$3172. 

But in this case there is no question of fraud, and the 
Code last above cited is alluded to simply to show, not 
only that equity follows the law, as prescribed in section 
3083, but for fear that, upon some vague general idea of 
fraud in the bestowal of favors after death, such as possi- 
bly equity’s longer arms might reach, a testator’s will 
might be set aside, the door is shut and locked to equity, 
and strict law alone is permitted to deal with the’execu- 
tion of a will. 

The sole question made here is, has a court of equity 
the right to interfere with the execution of this will by 
the executors—with the management of the property 
therein set out in the bill, and disposed of in the only 
clause of the will which is exhibited, as prescribed in that 
clause; or in other words, is it equitable that the court of 
equity shall intervene ? 

What is the bill? 

It is filed by the adult children and legatees of General 
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Austell against their minor brother and co-legatee and 
the executor of the will, to compel the infant to elect to 
take property in kind, which the testator wished and willed 
that he should not take in kind, but should be converted 
into money, and otherwise invested ; and it asks the court, 
in view of the incapacity of the infant to elect by his 
guardian or other legal mode, itself to act as standing in 
loce parentis, and elect for the infant to take in kind his 
share of the property bequeathed in common to him and 
the complainants, when the testator—the real parent—had 
declared his wishes, or his will, to use the technical name 
for the paper, that the infant should not take it in kind, 
but that it should be turned over to his guardian in money, 
and the money be invested as the law directs a guardian to 
invest it; and inasmuch as the executor is proceeding to 
sell the property, as directed to do by the will, for the 
purpose of getting the money in its place, as required by 
the will, in order to be otherwise invested by the guar- 
dian of the child, these complainants pray that the harsh 
writ of injunction issue from the court of equity to stop 
this sale by the executor, though required to sell by the 
will.* 

The error alleged is the denial by the chancellor of this 
writ in this case; and this court is seriously asked to rule 
that the chancellor abused his discretion as an equitable 
judge, when he denied the harsh writ! 

Surely, some overpowering necessity must exist to re-- 
quire the interposition of the chancellor. Surely, this bill 
must somewhere, in statement, charge or exhibit, show 
this necessity. It is the regular administration of an es- 
tate by the legal custodian thereof, who is engaged in doing 
the very thing which his law of administration and distri- 
bution—the will of the testator—required him to do; and 
our statute warns the chancellors of this state to be par- 


*Compare 68 Ga., 733; 47 Id., 195: McCook et al. vs. Pond, a‘?m'r; Elan ex‘z, 
vs. Elam et al.; Bailey et al., ex'rs vs. Ross, adm’r, et al.; Rakestraw, ex’x, vs. Bake- 
straw etal, (Ali at Sept. Terth, 1363). 
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ticular and cautious in such interference with estates. 
Code, $5144. 

Some necessity, therefore, some change of values of a 
remarkable character, some total transformation of the 
property in question, and of the surroundings of the testator 
at the time of the execution of his will, must have occur- 
red since that date to authorize this court to control the 
chancellor in withholding this writ, when it is remembered 
that our statute again declares that “the granting and con- 
tinuing of injunctions must always rest in the sound dis- 
cretion of the judge, according to the circumstances of 
each case.” Code, §3220. 

I look in vain to find in this record any necessity for 
this interference with the executor. I can find no hint of 
any change in the situation of the property, or of any ma- 
terial change of value. There are vague allegations of the 
desirableness of these investments, and unmistakable aver- 
ments that complainants prefer a distribution in kind, and 
that they consider it their interest and that of the infant 
to take the property in kind, and that in their judgment no 
better investments—perhaps in zeal they say none as good 
—can be made. 

But these general allegations amount to nothing, except 
to substitute the judgment of the complainants for that of 
the testator, and to substitute that judgment, not only for 
themselves in respect to what he gave them a share apiece 
of, but to substitute it for the infant, who also has a 
share. In so far asthe complainants themselves are con- 
cerned, as they are all adults, and as the proceeds after 
sale of the estate in common are to be divided between 
them, and as they prefer, against the judgment of the tes- 
tator, to receive the bequest in kind, there are authorities 
to the effect that, at their election, they may take in kind 
and stop the sale, because the testator intended them to 
have the proceeds, and well knew that, being sui juris, 
they could buy in the property or re-invest in it, if they 
wished, and thus the will. the intention. the substance of 
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the gift of the testator, is not contravened, but practicaily 
carried out. This principle is recognized in 18 Ga., 150— 
a case in which it seems that even another investment had 
been directed in the testator’s will. But in that case no in. 
fant’s bequest was in common with those of adults, and the 
real question made here is not there decided; nor am I 
aware of any case where it has been decided; certainly, 
none by this court can be found in the most remote degree 
resembling this. The principle here sought to be enforced 
is nakedly to change the character of the property which 
the testator willed that an infant legatee should receive, or, 
rather, to compel the infant, by the mere election or de- 
cree of a court of equity, to take that property in kind 
which the testator said that the infant should not take in 
kind. In other words, the court of equity changes for the 
infant the will of the testator, and makes its will the law 
instead of the testator’s will. I use the language, “ elec- 
tion or decree,” because the words are substantially the 
same. In effect, the court “elects” when it “decrees ;” and 
what it elects, it decrees. Its decree upsets the will, be- 
cause it elects so to decree, and therefore so to upset. And 
if this dangerous onslaught on the sanctity of the right of 
a dying father to say by will what kind of property he ad- 
judges his helpless and infant son shall not hold in his 
minority, be not repulsed, at least checked, by the barrier 
of a dissenting opinion, a court hereafter is the law of a 
dead man’s estate, and judicial discretion is the measure of 
testamentary right and parental providence. 

If, therefore, as tenant in common with his co-legatees, 
this infant be hurt by the removal from the corpus of the 
joint estate three-fourths of it before the sale, so that his 
single share thus left alone will bring less money in pro- 
portion, I hold this bill inequitable, because equity will 
not heip adult legatees at the expense and to the hurt of 
an infant. There is no allegation in the bill that the shares 
of the complainants can be turned over to them without 
damage to the infant, if his be sold separately. So far as the 
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statements of the bill go, they allege that, if all be divided 
in kind, all will be benefited, but it is not stated that part 
can be divided in kind and the residue sell for as much. 
Therefore, if equity cannot alter the will as to the infant’s 
taking his part in kind, against his deceased father’s elec- 
tion for him, it will not let the adults have their shares in 
kind, because the infant will be hurt. Hence, there being 
no allegation that he would not be hurt, the biil is inequi- 
table, and the injunction was properly refused. 

Can equity alter, nay, annul, the will of the testator 
in respect to thisinfant’s share, the status of the property 
bequeathed being unchanged since the will, and the neces- 
sities of the infant not absolutely demanding tie interfer- 
ence of thecourt? I concede that, where material changes 
have occurred since the execution of the will, a court of 
equity may interfere; because no mancan know what the 
will of the testator would be, if in life, or would have been 
had the changed situation existed when he made his will; 
and therefore the key of the will, the intention of the 
testator, is lost, and it cannot be found and ascertained. 
The best substitute for it is a court of equity; but when 
it unlocks, it enters no door forbidden by the testator; it 
does nothing contrary to his intention; but it ascertains, 
as far as consummate reason and close scrutiny can, what 
testator would do, what he would will in the changed con- 
dition of things; what he would then intend, and it does 
that. It carries out the will so far as it can do in the 
changes wrought by providence or time. 

So, too, where the necessities of the infant, actual food 
and raiment, or other overpowering emergency demand 
its intervention, equity will sell to feed and clothe, because 
it knows that the parent or testator would do the same 
thing underthe same emergency. But. beyond these cases 
I deny the power, the legal power, not the mere brute 
force or mechanical strength, of any court, law or equity, 
to act, for the effect is to annul or alter a will , because in 
all other cases except change of status or necessity, the 
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testator has passed himself on the case with all the facts 
before him, and has legislated upon it, and made the law 
of it and adjudicated it. It has become not only law on 
the statute book, but law applied by the court to the facts, 
a court clothed with the jurisdiction of the case; it is 
therefore res adjudicata, and from this judgment there is 
no appeal known to law or equity. 

But suppose equity had such power, would it exercise 
it in the case made by this bill? Should it? Ought it to 
do se? What is the case made by the bill? What prop- 
erty is to be forced on this child? Bonds of the states 
of North and Sovth Carvlina, stock in an unfinished rail- 
road in South Carolina and an undivided share in the 
corpus of that unfinished railroad, stock in the First Na- 
tional Bank in Atlanta, and bonds in the Atlanta Brew- 
ing Company; these are the items of property which the 
testator directed to be sold, converted into money, and the 
money divided among these three adult complainants and 
this infant defendant. These items the executor was pro- 
ceeding to sell when arrested by the application for this 
injunction. If equity has the power, ought it to grant this 
injunction ? 

This single clause in the will is the only part of that in- 
strument exhibited, to the bill; the others are not before 
us. This specifies these items of property, which the tes- 
tator required the executors to sell and convert and change 
the investment he had made therein. What were his 
reasons? He is not compelled by any law to give any. 
It is enough for him to say, “I will it so.” That will 
makes the direction law. Nothing but the time of sale is 
left to the discretion of the executor. No point on the 
present, as the proper time, is made in the bill. The only 
point the bill makes is that the investment is good, and 
therefore, complainants want the property above itemized 
divided in kind and not sold. But the testator has adju- 
dicated that point ; and for sound reasons, if reasons must 
be given, to sustain his will. He has decided that these 
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five several investments are bad or dangerous. and that he 
decrees the sale. Who shall reverse that decree? Shaii 
these complainants? They may differ from the testator’s 
judgment, and decide that their investments are good, and 
they may re-invest in them if sold, and therefore they 
might, by.a consent decree, reverse that of the testator, as 
equity avoids circuity of actions or steps, and wili let them 
have at once what they could get by buying and re-invest- 
ing. They might do that, however unwise it might be; 
but there is a slight impediment tn their way. itis an 
infant, little and powerless, yet equity loves him as she 
loves everything that is weak and helpless, and will always 
shield such against the strong. It may seriously hurt this 
child that he be forced te speculate in the completion of 
an unfinished railroad in another state, outside of Georgia’s 
chancery jurisdiction, and while her chancery might not 
care how far these suz juris legatees carried their specu- 
lations in building railroads and in staking much money 
on the venture, yet she will not turn loose a ward of chan. 
cery to stray wildly off into such a wilderness of adventure, 
over the Savannah river into another jurisdiction, and be- 
yond the reach of her nursing arms. Sbe w'll not force 
him, against his father’s will, to choose such speculative 
chances, against the sober judgment of that shrewd and 
thrifty father; nor will equity choose for her ward in chan- 
cery any such venture, in the teeth of what the parent 
thought was best for his child. 

Nor should a Georgia equity court regard as much more 
entitled to the election of her ward in chancery the uncer- 
tain and shifting stock in sucha foreign railway company. 
That may be a little safer than shares in the corpus of the 
property of the road, demanding expenditures and outlays 
to complete it to greater extent, perhaps, than the stock; 
though that may also be forced, by stress of weather, to 
help complete the road, or sacrifice the interest already 
invested. 

So, too, while a Georgia court of equity should always 
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be very civil to her sister states, and by no means depre- 
ciate their bonds or lessen their credit, yet comity hardly 
requires her to be so polite as to prefer the foreign securi- 
ties to her own; and when one of her citizens makes a 
valid and legal will, the effect of which is to change the 
investment of a Georgia ward in chancery from bonds of 
North and South Carolina to Georgia bonds, the Georgia 
court will not be so polite toward her sisters, and so un- 
selfish in policy as to restrain, by the harsh process of in- 
junction, the executor of the will from selling the North 
and South Carolina bonds, and investing the proceeds in 
those of Georgia; especially when the statute law of 
Georgia requires the guardian so to invest; and the more 
especially when the court becomes such guardian in chan- 
cery, and as such alone is implored to elect for its ward. 
Code, §1833. And while the United States should always 
command the respect of a Georgia court of equity, and 
especially in all her fiscal agencies located within Georgia 
territory, yet with all the vast strides towards centraliza- 
tion which the government of the Union has made since 
the overthrow of states’ rights and local self-government 
by the dominant national party, it has not yet been re- 
quired that the states shall invest the money of their 
wards in chancery in the stock of the national banks, 
against the will of a testator who knew all about those 
banks; and while he was willing to invest there himself, 
as long as he could supervise the management, yet de- 
clared his unwillingness that his infant son should hold 
stock therein—dreading, doubtless, the hazard the stock 
would run, as by the revised statutes of the United 
States, sections 5140-1-2-3, bank stock is liable in double 
its amount in ease of loss. The Georgia chancellors, being 
yet free to administer equity unshackled by Federal bonds, 
will hardly be expected to enjoin an executor from selling 
such stock of an infant in such a bank, managed by whom 
she knows not, and over which the state has no supervision 
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whatever, and turning the proceeds over to a guardian 
whose duty it will be to invest in bonds of the state. 

An1 while courts of equity take no part in the choice 
of meat and drink, and suffer men to swill lager beer to 
the utmost capacity of stomachs, however capacious, in- 
terposing only when, by reason of stupor from the effects 
of continuous potations, an unhappy inebriate may be de- 
frauded out of money or other property, yet they are not 
so desperately enamored of the Dutch viand themselves 
as to lay the heavy hand of an injunction to restrain an 
executor from selling the bonds of an infant on a lager 
beer company, in order to invest the same in other and 
better securities, especially as such bonds soon fall due, and 
are no permanent investment for one of tender years, and 
as the testator’s will required the sale. 

Thus it is seen that all of the securities, which the clear 
mind of the testator decreed by his will to be sold, are pre- 
carious and uncertain, or extra-jurisdictional and equally 
uncertain, and some actually hazardous and unfit as invest- 
ments for this ward of chancery ; that though the bill puffs 
them up in broad and glittering generalities as great and 
excelling, yet, by the exhibit their true character is ex- 
hibited, when open to view by the slightest crack of analy- 
sis, and thus, on the very face of the bill—for the exhibit 
is part of it, and the most material part—its destitution of 
equity and want of the slightest claim to the remedy by in- 
junction, are apparent. Therefore, in my judgment, the 
chancellor could do nothing less than declare it demurrable, 
and refuse the injunction. 

From the fact that but a single clause required this 
property sold, and all the rest of the testator’s estate was 
distributed, by order of his will, in kind, the conclusion 
is irresistible, that the protection of this infant was in 
the breast of the testator when he decreed this sale and 
change of investment; that his will was that the balance 
was a good investment for the child, but that these items 
were not; that such being his intention, it should be car- 
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ried into effect, unless some overpowering necessity de- 
manded the contrary, and not the contrary either, but such 
change as the testator would himself make if alive; that 
no such necessity or change of situation appears, but that 
the case made is a bald effort to coerce an infant to spec- 
ulate in foreign railroads and stocks, to keep his property 
in bonds of other states, to risk his inheritance, or rather 
the legacy given him by his father in a national bank, and 
to retain the bonds of an uncertain brewery, and to do all 
this in the teeth of that father’s will There is neither 
equity nor policy nor morality in the bill. It is disrespect- 
ful to the parent, in that it scorns his advice and tramples 
on his wishes; inequitable, because it forces the infant 
to yield to the adult, the weak to the strong; impolitic, 
because it prefers other states to our own; and suicidal, so 
far as chancery may protect the ward, in that it deprives 
itself of power to look after him ina foreign jurisdiction. In 
every view I am enabled to take of it, the chancellor was 
right to refuse the injanction. To grant it, is to allow our 
court of equity on facts the jury, to pass judgment on the 
propriety of this will, and to change the wise investment 
decreed by the parent for his infant son. For these reasons, 
I dissent from the reversal of the judgment. 

See, cited by defendant in error, 1 Ga.,514; 10 7b., 121; 
36 1b., 666; 2 Story’s Eq. Jur., 1213, 1250; 18 Ga., 142; 
19 /b., 186; 1 P. Wms., 389; Lead. Cases in Eq. (W. & 
T.) 559, 569, 548; Adams Eq., 642, 284; 6 Hill (N. Y.) 
416; 3 Wheat., 578-586; 2 P. Wms., 308; 30 /d., 20 note; 
19 Vesey, 124; 1 Vesey, 453, notes 3,4; 16 Ala., 409; 1 
Duer (N. Y.), 286-302 ; 49 Ga., 397; Code, §3147, 3161, 
30815 1 Iredell Eq., 251; 4 Maddox, 492; Story’s Eq. 
Jur., 1067, 1068, 1077, 1096, 1214; Revised Stat. U. S., 
5140, 5141, 5142, 5143, 5151, 5152; Code, §§2448, 2456, 
2584, 3144, 3147, 2465, 1949, 3161, 2603, 2604, 1830, 1831, 
1832, 1838. 
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GRANNIS et al. vs. CUBBEDGE, HazLEnursT & CoMPANY. 


Where a firm received certain bonds with coupons attached thereto, 
and gave a receipt therefor, in which it was specified that ‘‘ we 
azree to return all of the aforesaid bonds with the coupons attached, 
not due, to said Grannis (the person from whom obtained) ou the 
first day of July, 1878, and agree to pay to said Grannis ten per 
cent interest on the face of said bonds from July 1, 1877, to July 
1, 1878, for the use of said bonds, interest to be paid semi-annually 
as the coupons become due on said bonds,’’ such debt was not a 
fiduciary debt within the meaning of the bankrupt act, so as not 
to be discharged by the bankruptcy of the signers of the receipt. 

(a.) This case differs from those of agents whose general business is 
to deal with the property of others as agents entrusted therewith, 
and who fail to pay a debt contracted in such business; such as 
an executor, auctioneer, factor, or commission merchant. 


October 23, 1883. 


Bankruptcy. Contracts. Principaland Agent. Before 
Judge Simmons. Bibb Superior Court. April Term, 1883, 


E. ©. Grannis and Martha T. Wheaton (now Trammell) 
brought separate suits against Cubbedge, Hazlehurst & Co., 
and by agreement they were tried together. Each was 
based on a receipt of the form set out in the decision. It 
was admitted that defendants had been discharged in 
bankruptcy; but it was insisted that the debt was of a 
fiduciary character, and not affected by the bankruptcy. 

On the trial, the receipts were introduced, and Grannis 
testified to the delivery of the bonds under the contracts 
contained in the receipts, his demand for them, the fail- 
ure of defendants to deliver them, and their value. It was 
admitted that defendants had been discharged 1n bank- 
ruptey. 

Yn motion, the court granted a non-suit, and plaintiffs 
excepted. 

Lyon.& Gresuay, for plaintiffs in error. 


Lanier & Anperson; L. N. Wuirtte; Hm. & Harezis, 
for defendants. 
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Jackson, Chief Justice. 


The question made by this record is, whether the de- 
fendants are discharged from paying the bonds in the 
receipts sued on, by their discharge in bankruptcy. if so, 
the grant of the nonsuit was right ; if not, wrong. Whether 
discharged or not, turns on this other point, do the receipts 
make a fiduciary debt under the provision of the bankrupt 
act of 1867—Revised Stat. U.S., §5117? 

The receipts set out four seven per cent bonds on the 
Western & Atlantic Railroad Company, Georgia, numbers 
=161, 1165, 1166, and 2123, one six per cent state of 
Georgia bond, No. 2131, each for $1,000.00; three eight 
per cent bonds of the city of Atlanta, Georgia, one No. 45 
for $1,000.00, and two, Nos. 65 and 68, for $500.00 each ; 
one $1,900.00 Western Railroad Company of Alabama 
first-mortgage eight per cent bond, indorsed by the Cen- 
tral Railroad & Banking Company of Georgia, No. 324; 
and various other bonds, described and numbered with 
like particularity, and all, including the above, described 
as falling due certain dates, with coupons also described 
as payable at certain dates. 

The receipt for these bonds, thus described, concludes in 
these words: 

‘‘ We agree to return all of the aforesaid bonds with the coupons 
attached, not due, to said Grannis on the first day of July, 1878, and 
agree to pay to said Grannis ten per cent interest on the face of said 
bonds, from July 1, 1877, to July 1, 1878, for the use of said bonds; 
interest to be paid semi-annually as the coupons become due on said 
vonds.’’ 

Is the debt, incurred by the failure to deliver these bonds 
back to Grannis on the day agreed upon in the receipt, a 
fiduciary debt, under that provision of the bankrupt act? 

This court has decided that where one, whose general 
business is to deal with the property of others as an agent 
entrusted therewith, fails to pay a debt contracted in such 
business—such as an executor, or auctioneer, or factor, or 
commission merchant—he comes within the class of fidu- 
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ciary agents described in said clause of the revised stat- 
utes. 44 Ga., 460; 54 7b.,125; 60 Jb., 532; 67 Zb., 702.* 

But beyond these general agents, whose business was, 
in its very nature, fiduciary, we are not aware that this 
court has extended its ruling, so as to embrace others not 
so engaged in a general fiduciary occupation. 

In the last-named case, reported in 67 Ga., 702, at the 
close of the opinion, on pp. 706-7, this court says: 
“It is insisted, however, that these cases (referring to 
those in 44 and 54 Ga.,) are overruled by the case in 
5 Otto, 704, and that being a decision of the Supreme 
Court of the United States touching the construction of 
the bankrupt act, it must prevail. We recognize the rule 
claimed, that, in the construction of any law of congress, 
it would be the duty of this court to conform its decisions 
to those made by the Supreme Court of the United States, 
when the points ruled are in principle the same, but on a 
careful examination of the case in 5 Otto, we do not regard 
it necessarily in vonflict with the rulings in 44 and 54 Ga., 
and are not prepared to reverse those rulings without a 
construction of the act by the Supreme Court of the United 
States on the question therein made.” And further, it is 
there recognized that our rulings are in conflict with those 
of other states, but it is announced that we adhere to the 
principle ruled in those cases by this court, until overruled 
by the U. S. Supreme Court. In Hill, administrator, vs. 
Sheibley, 68 Ga., 556, this court goes further and says: 
“Those cases cover agents whose general business is to 
deal with the property of others entrusted to them for that 
purpose, and it still appears to us that they are, from the 
very nature of their employment, trustees, and the debts 
contracted by them or owing by them from their business, 
and the confidence placed in them in that business, are 
fiduciary, and were contracted in that capacity. But this 
case comes within neither of the classes ruled by this court 


*Failure to return collaterals held not to bea fiduciary debt, and “ fiduciary ” 
discussed. Heunequin vs. «lews, (Supreme Court of U.38., May 5, 1884), Kepo. ter, 
vol. 17, No. 25, p 709. (Rep.) 
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as within the exceptions of the 33d section of the bank- 
rupt act of 1867. The defendant was to apply the money 
to his own use in part. It is, in effect, a case where one 
man entrusted to another money for a joint or partnership 
speculation in real estate in Rome, and the debt sued on 
is owing for that money. To extend the principle to this 
case would be to extend it to every case of partnership 
where one partner got-hold of the contribution of the other, 
and misapp!ied it. 

“We cannot say, then, that the court erred in ruling that 
this debt is not fiduciary in the meaning of the act. As to 
fraud, there is no more fraud here than in all cases where 
aman gets another’s money or property into his possession, 
and, misapplying it, fails torepay it when it is demanded. 
This point in this case seems to be directly within the 
ruling in 5 Otto, 704.” 

Again in the same case, we say: “This court has gone 
to the extent of holding that an auctioneer, a commission 
merchant, and an executor, in the use of funds, goods, etc., 
entrusted to them, are fiduciary agents, and debts due from 
these classes of trustees are fiduciary debts. 44 Ga., 460; 
54 Jb., 125; 60 Jb., 532, (misprint there 523). We adhere 
to the judgment therein made, and shall apply the princi- 
ple to all cases of kindred character until we are clearly 
satisfied that the Supreme Court of the United States holds 
adversely to our view. We cannot, however, shut our 
eyes to the fact that the current of authority in the federal 
and state courts runs counter to the view this court has 
taken, and therefore it would be unwise in this court to 
extend the principle beyond the class of cases within those 
enumerated above, or clearly analogous to them.” 

We thus quote copiously from this opinion in (ill, ad- 
ministrator, vs. Sheibley, because we think that the princi- 
ple ruled in that case controls this. That case arose ona 
receipt like this does. The receipt there is as follows: 
“ Received Rome August 13, 1866, of Dr. Joseph A. Davis 
five hundred dollars, to be appropriated on joint account 
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to buying property in the city of Rome; in case of no in- 
vestment, to be returned.” There was no investment, yet 
it was not returned, and the action was brought for the 
money. Yet, because it was to be used as money for the 
defendant’s use in part, this court held the debt not of a 
fiduciary character. 

In the case at bar, the bonds were to be used by Cub- 
bedge, Hazlehurst & Co., and ten per cent interest, was 
paid for their use. In /Zill, adm’r, vs. Sheibley, the use was 
for a joint venture. In the case at bar, the use was for the 
venture alone of Cubbedge, Hazlehurst & Co. The use 
must have been to borrow money on their hypothecation 
as collateral. No other conceivable use they had for 
them. They were applied to that use and not misap- 
plied as in fill vs. Sheibley. Sheibley paid nothing 
for the use, and was to pay in skill only. Cubbedge, 
Hazlehurst & Co. paid ten per cent interest, when the 
bonds were only 6, 7 and § per cent. We think that 
the case of Hill vs. Sheibley was more a breach of trust 
than the case at bar, and more fraudulent than the 
case before us now. Certainly there was as much fraud 
there as here. There the money was misapplied, yet 
this court ruled that “there is no more fraud here than 
in all cases where a man gets another’s money or property 
into his possession, and, misapplying it, fails to repay it 
when it is demanded,” and say that “this point in this 
case seems to be directly within the ruling in 5 Otto, 704.” 
If that case was, surely this is, within that ruling. Cub- 
bedge & Hazlehurst failed. They could not pay these 
bonds, the identical bonds, because they were employed 
in the use agreed upon and paid for in interest on their 
face. They could not redeem them because of their failure. 
They could not pay other bonds or their value for the same 
reason. There is no more fraud or breach of trust in it 
than where one entrusted to another money for a joint 
speculation, and failed to return it, though it was misap- 
plied. 
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We conclude, then, that this debt is not fiduciary, in the 
sense of the bankrupt act of 1867, and hence that the non- 
suit was right. 

Judgment affirmed. 


PowE LL vs. THE County 0E MuscogEE. 
(Blandford, Justice, being disqualified, did not preside in this case, } 


All claims against counties must be presented by written demand to: 
the ordinary, or county commissioners in session (when there are 
any), within twelve months after such claims accrue or become 
payable, or the same are barred, unless held by minors or persons 
laboring under disabilities. Where it appeared from plaintiff’s 
evidence that this requirement had not been complied with, a 
non-suit was properly awarded. 

(a.) Mere conversations with individual members of the board of 
commissioners, looking to a compromise of the matter, were not 
sufficient. 


October 9, 1883. 


County Matters. Actions. Non-suit. Statute of Lim- 
itations. Before Judge Witu1s. Muscogee Superior Court. 
May Term, 1883. 


Reported in the decision. 


B. A. Tuornton, for plaintiff in error. 


L. F. Garrarp, for defendant. 


Jackson, Chief Justice. 


The grant of the non-suit is assigned as error in this re- 
cord. It should have been awarded on the bar of the stat- 
ute of limitations. The statute declares that “all claims 
against counties must be presented within twelve months 
after they accrue or become payable, or the same are 
barred, unless held by minors or persons laboring under 

v71-38 
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disabilities, who are allowed twelve months after the re- 
moval of such disability.” Code, §507. 

This suit was brought after the expiration of twelve 
months from the time the right of action accrued by the 
mule being killed in crossing the bridge. No claim for 
damages was presented to the commissioners in writing, or 
to them sitting as commissioners, even verbally, and the 
plaintiff labored under no disability ; therefore the right 
of action was barred by the statute. The members of the 
commission were seen individually by the plaintiff and his 
attorney at different times, and the matter brought to their 
attention, and propositions te compromise were made by 
the attorney; but no formal claim was presented in writing, 
-or laid before the body in session, either regular or called, 
.at any time, verbally or in writing. 65 Ga., 216. In that 
-ease this point is ruled, anl the ruling covers this case. 
The presentation of the claim is the beginning of the pro- 
ceeding to get damages. It must be within twelve months. 
It ought to be in writing, as the demand and its date is 
the beginning of a judicial proceeding within a period 
which would prevent the bar of the statute. It was made- 
in writing formerly to the inferior court, and then to the 
ordinary, whexe there are no commissioners; so it should 
‘be to the commissioners of roads and revenue, where there 
are such. Code of 1863, §§4028, 4022. The duties of the 
inferior court sitting for county purposes, were devolved 
upon the ordinaries by the constitution and laws, after the 
‘Code of 1863, and the mode of procedure, in the absence 
-of special legislation changing it, was the same. The sec- 
tions cited from the Code of 1863 show that the mode of 
procedure before the inferior court was in writing, and 
when they were in session on county affairs. By the judg- 
ment in 65 Ga., 216, following the necessary logic of the 
change, the same mode is ruled as proper for the ordinary, 
and so it should be for county commissioners, who manage 
the same affairs in Muscogee. Acts of 1872, p. 451. 

The result is, that the claim should have been presented 
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in writing, to the commissioners in session, within twelve 

months from its accrual. It not having been done, and 

suit of no sort having been begun within twelve months, 

the claim is barred, and the non-suit was right. 
Judgment affirmed. 


Woopwarp et al. vs. BIvINs. 


[Blandford, Justice, being disqualified, did not preside in this case.] 


1 Under the act of 1876 (acts 1876, p.51), courts of equity alone have 
jurisdiction of suits for the recovery of property which had been 
set apart as a homestead and exemption, and which had been there- 
tofore sold. Where ejectment was brought for such property, a 
piea to the jurisdiction was not demurrable. 

. Where a homestead was set apart to the head of a family, under the 
laws of the state, and afterwards he was adjudged a bankrupt, and 
the premises were sold by his assignee, and bought by a purchaser 
prior to 1876, to an action of ejectment brought for the recovery of 
the property, a plea to the jurisdiction of a court of common law 
was properly sustained. 

(a.) It will not be presumed that the bankruptcy was involuntary, 
or that the proceedings therein were irregular. 


December 4, 1883. 


Jurisdiction. Equity. Homestead. Bankruptcy. Pre- 
sumptions. Before Judge Wits. Taylor Superior court. 


April Term, 1883. 
Reported in the decision. 


L. F. Garrarp; C. J. THornton; W. S. Watace, for 
plaintiffs in error. 


W. A. LittLe; Joun PEABopY, for defendant. 


Hat, Justice. 


To this action of ejectment the defendant filed a plea 
to the jurisdiction of the court, “ for that the suit was insti- 
tuted, and is pending for the recovery cf property which 
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had been set apart under the homestead and exemption 
laws of this state, and was thereafter sold to defendant, 
and that a court of equity alone has jurisdiction of said 
case, under the laws >f this state, whereas the same was 
returned to,and now pending on the common law side 
of the court,” wherefore, etc. 

To tais plea the plaintiff demurred, and the demurrer 
peing overruled, and exception having been taken to the 
decision of the court overruling the same, issue was taken 
upon the plea, which was tried under an agreed statement 
of facts, to the effect that John L. Woodward, one of the 
lessors of the plaintiff, and father of the plaintiffs lessors 
in the second count of the declaration mentioned, as the 
head of the family, had the premises in question set apart 
and exempted to him as a homestead, under the constitu- 
tion and laws of the state; that afterwards he was adjudged 
a bankrupt under the laws of the United States; that the 
premises had been sold by the assignee in bankruptcy, ap- 
pointed by the court under said adjudication, and purchased 
at said sale by, and conveyed to, James H. Bivins, prior to 
the year 1876. . 

On this agreed statement of facts, the presiding judge 
held that the court had no jurisdiction of the case, but that 
a court of equity, under these facts, alone had jurisdiction ; 
to which decision the plaintiff excepted. Upon this ruling, 
the jury returned a verdict, finding the issue on said plea 
in favor of the defendant. The demurrer to the plea was 
properly overruled. It was in the very terms of the act 
of 1876, p. 51, and set forth all the facts, which, under that 
act, deprived courts of common law of their jurisdiction, 
and conferred it upon courts of equity. Neither was there 
error in the ruling of the court nor the finding of the jury 
in favor of the plea,upon the agreed facts. 59 Ga., 883; 
64 1b., 747; 66 Zb., 600. It would be improper to pre- 
sume that the proceedings in bankruptcy, by which the 
premises in question were brought to sale, were irregular 
and unauthorized; nor can we infer that John L. Wood- 
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ward was an involuntary and not a voluntary bankrupt. 
If the former fact had existed, and was deemed material, it 
should have been made clearly to appear, and have been 
inserted in the agreed statement of facts. It is scarcely 
doubtful if the fact of the proceedings in bankruptcy would 
have aided the case, even if they had been forced upon 
him. If any of the lessors of the plaintiffs have rights, 
these rights may be as effectually set up in a court of equity 
as ina courtof law. The rights of all the parties could be 
more fully ascertained and definitely settled in that court 
than under this action of ejectment. 
Judgment affirmed. 


Tue ALABAMA GREAT SovuTHERN RAILROAD vs. GILBERT. 


The charter of a railroad company empowered it to condemn for 
right of way a stated number of feet in width of road-bed and on 
each side thereof, provided it did not interfere with any building. 
The company did not condemn any of the land of a land-owner on 
its line, but constructed its road through his land, and used the 
road-bed on-y. He built a house upon that part of his land near 
the track, but not in the occupancy of the company, and remained 
in the peaceable and adverse possession of it continuously for about 
nine years, when proceedings were taken by the company to con- 
demn the land to the full extent of the right of way, including that 
built on: 

Held, that this could not be done. 

(a.) Charter rights antagonistic to rights of private property will be 
strictly construed ; and their exercise must be in strict compliance 
with the law granting them. 

(8.) The right to condemn land on gach side of the road-bed was a 
privilege which the company might exercise or not; and when it 
faiied to exercise such right, the land-owner was not prevented 
from. using his land near the track. 

‘c., What acorporation first condemns, or buys, or takes as necessary 
for its franchise. it wil. be bound by as its election ; and the char- 
ter rights w:li be thereby exhausted, so far as the then existing 
charter vests 11 wit: power 

(d.* A mere prescriptive title would suffice to bar the company from 
the nght te condemn iand on which a building had been erected. 


November 20, 1883. 
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Railroads. Eminent Domain. Laws. Corporations. 
Prescription. Before Judge Fain. Dade Superior Court. 
March Term, 1883. 


Reported in the decision. 


W.N. & J. P. Jacoway; R. J. McCamy, for plaintiff in 


error. 


T. J. Lumpkin; Grauam & GrauaM, for defendant. 


Jackson, Chief Justice. 


By the charter of the Alabama Great Southern Railroad 
Company, formerly the Wills Valley Railroad Company, 
the company is empowered, under the state’s right of emi- 
nent domain, to condemn for right of way so many feet of 
width of road-bed, and each side thereof, provided it does 
not interfere with any building. Acts of 1854, p. 464. 
On defendant’s land the company failed to take steps to 
condemn the land according to the charter, but constructed 
the road over defendant’s land without doing so, and has 
been in the use and enjoyment of the road-bed alone since 
its construction. The defendant, in 1873, some nine years 
before proceedings of any sort were taken to condemn the 
land under the charter, built upon that part of his land 
near the track of the road, but not in the occupancy of the 
company, and has been in the peaceable and adverse pos- 
session of it continuously for that period. 

In 1882, proceedings were begun in the court of ordinary 
to condemn the land tothe full extent of the right of way, 
including that portion of his land so built upon by defend- 
ant. The case was taken by appeal to the superior court, 
and decided adversely to the company, whereupon 1t ex- 
cepted, and brought the case to this court. 

The question is, can the company now condemn the land 
with the buildings thereon, or rather the land so built 
upon ? 
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The right of private property is very sacred in the eye 
of the law. It stands on the same foundation, as the 
co-ordinate rights of personal liberty and personal security. 
It only yields to the right of eminent demain in the state, 
and it can be taken for public use only after just compen- 
sation. Constitution of Georgia, Ccde, §§4994, 4995, 
5024. 

It is upon the principle that railreads are for public use 
that private property can be condemned for their way over 
the lands of others, and provision is made in the charter 
of railroad companies for the manner of condemning it and 
the extent to which that condemnation can go, always 
upon just compensation, and the mode of ascertaining it. 
These charter rights, overriding, as they do, the high 
right of private property, are construed strictly; and the 
exercise of the right must, with equal strictness, be held 
to a rigid compliance with the law of its existence, the 
chartér by which alone it can move. 5 Ga., 561; 7 Jb., 
221; 49 Jb., 151. 

This charter grants this company the right to subject 
Jand to the purposes of this railway, but only naked land. 
Land on which buildings of any sort are erected, cannot 
be condemned on any terms whatever, against the will of 
theowner. Buildings are on this land of defendant; there- 
fore it cannot be condemned under this charter. 

But it is said that at the time the road-bed was con 
structed, the defendant had not erected the building in 
question, and that he built with knowledge that the com. 
pany was entitled to condemn that part of his land whereon 
he did build. The reply is that the company saw fit to 
content itself with the road-bed only. It did not even con- 
demn, under the charter, that much of defendant’s prop- 
erty, but it was either given to the company, or bought by 
it from defendant, or the company was permitted by a 
sort of tacit license to use so much of defendant’s proper- 
ty. Was he thereby prohibited or estopped from using 
his own just as he chose—that which remained his, and 
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had not been touched? The company was not obliged to 
condemn and pay for all the width which the charter 
allowed—the entire fifty feet. How much,of his own 
must this man conjecture that the company would take 
and pay him for, under the charter? How long must he 
wait (before using his own as he pleased) upon the action 
of the company ? 

We think that he had the right to reason, and believe 
that the company had all it wished for the exercise of its 
franchise, and to act upon such reason and belief, and build 
upon his own land not embraced within what the company 
had elected by its own conduct, as sufficient for its use un- 
der its charter. 

The law favors laches in nobody. “ Vigilantibus non 
dormientibus jura subveniunt” is its unvarying maxim. 
Certainly, in the exercise of a franchise, to take another’s 
for its own use, it will not aid a sleepy corporation. 

If the building had been where it is, when the road was 
constructed, the land could not have been condemned. The 
corporation slept over its rights until the property in- 
creased in value, and changed its character by being built 
upon, and now seeks to do what it could not have done had 
it been so valuable and improved then. 

Besides, the authorities are to the effect that what a cor- 
poration first condemns, or buys, or takes as necessary for 
its franchise, it will be bound by as its election ; and the 
chartered rights will be thereby exhausted, so far as the 
then existing charter vests it with power. Mills on Em. 
Dom., sec. 58; 35 Barb., 373; 9 Paige, 323; 10 Bush, 529; 
17 Ohio, 340; 30 Maine, 498; 31 N. J., 205; Note to 1 
American Railway Cases, 147. 

It would seem to be immaterial whether it bought or 
eondemned, or merely occupied as a trespasser or licensee, 
The principle assuredly must be the same, so far as respects 
the conduct of the owner of the property after the piece of it 
judged tobe necessary by the corporation had been carved 
off. Indeed, it would be in reason stronger, when applied 
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to the company as a licensee gratuitously ; and strongest» 
when applied to the company as a trespasser. 

Moreover, if the defendant, though in possession under 
mere color of title, had been in such adverse and continu- 
ous possession more than seven years, with his building 
on this part of the land, and the company had not moved, 
he would have been protected. A mere prescriptive title, 
possession under a quit-claim deed, or any sort of color of 
title, would bar the company from the right to condemn 
this building and the ground thereunder. Shall not a per- 
fect title have equal effect? Can the true owner, with 
perfect title, be condemned to give up his home, or his 
business house, or any other building, when one in under 
merely colorable title would be protected? Surely not. 

Judgment affirmed. 


Austin, JR., vs. State; Lyie vs. STATE. 


. The act of 1874, which provided that no manager of elections, or 
other person, should receive taxes on election day, except the tax 
collector, was amendatory of an act passed in 1862, to alter and 
amend the revenue laws of this state. It was not a criminal en- 
actment; nor was any other penalty provided by it than the loss 
of a vote. Nordid-the act-of 1878, Code, §4568 (a), render a per- 
son criminally liable who paid a tax execution to a constable in 
wnose hands it was for collection, on the day of the election, and 
then voted. 

(a ) Penal laws are to be strictly construed in behalf of the defend- 
ant. 

2. Where execution had been issued for taxes, and placed in the 
hands of a constable for collection, payment to him on the day of 
election was payment to an officer authorized by law to receive it, 
who was pro hac vice the tax collector, and it was never intendea 
that such payment should be made illegal : 

(a.) Besides, in these cases there was no intention to violate the law. 


September 11, 1833. 


Criminal Law. Voting. Tax. Consiable. Laws. Be- 
fore Judge Cops. City Court of Clark County. April 
Term, 1883. 
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~~ Austin, Jr., vs. State; Lyle vs. State. 


Reported in the decision. 


E. K. Lumpxtrn, for plaintiffs in error. 


Sy_vanus Morais, solicitor city court, by brief, for the 
étate. 


Jackson, Chief Justice. 


The defendant was indicted for the offence of illegal 
voting, in that he had not paid all taxes, which, since the 
adoption of the present constitution of this state, had been 
required of him previous to the year in which an election 
was held for sheriff, in the county of Clark, but had voted 
without so paying; the indictment being under section 
4568 of the Code. 

On the day of the election he did pay the taxes to a con- 
stable who had the ji. fa. for taxes in his hands for collec- 
tion; but the act of 1874, in the following words, prohibits 
the payment of taxes on the day of election to any person 
except the tax collector: 

‘‘An act to amend section four of an act to alter and amend the 
revenue laws of this state, and to provide a penalty for the viola- 
tion thereof. 

‘Be it enacted, etc., that section four of an act to alter and amend 
the revenue laws of this state, and to provide a penalty for the viola- 
tion thereof, approved December 15th, 1862, be amended by adding 
after the word “‘ officers,’’ in the tenth line, the following clause: 
‘And it shall not be lawful for any manager of an election, or other 
person, to receive any money for taxes on the day of election, except 
the tax collector; and if any voter shall vote who has not. paid his 
taxes, his vote shall be illegal, and the commissioners who consoli- 
date their returns of the election, shall not count such votes in making 
out the return.’ ”’ 

The facts were, that the defendant, on the day of elec- 
tion, paid his taxes to a constable who had received the 
ji. fa. for taxes for collection from the tax collector, and 
the presiding judge held that he was guilty of the crime of 
illegal voting, because he did vote after so paying his 
taxes ; and the question is, was he guilty of that offence, 
and punishable under section 4568 (a) of the Code? 
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That section was codified from an act passed in 1878, 
four years after the act of 1874, and is in these words, on 
this branch of the offence of illegal voting: 

**Any person who shall hereafter vote at any such election (allud- 
ing to elections for the legislature and county officers), * * * who 
has not paid ali taxes which, since the adoption of the present con- 
stitution of this state, have been required of him previous to the year 
in which said election occurs, and which he has had an opportunity of 
paying, agreeably tolaw * * * shall be indicted, and on convic- 
tion punished,”’ ete. 

The act of 1874 provides for no indictment for illegal 
voting, in paying taxes on election day; no prior act pro- 
vided for it. The act of 1862, of which the act of 1874 is 
amendatory, contains no such penalty, but totally differ- 
ent punishment. The only penalty alluded to in the act 
or title of the act of 1874 is that the vote shall not be 
counted, and thus the voter shall lose his franchise. It 
could not possibly have reference to the penalty provided 
four years after, and codified in section 4568 (a), of being 
indicted and punished under that section; and therefore 
we think that the court erred in holding that he was pun- 
ishable in this way under the act of 1878, in section 4568 
(a) of the Code. Penal laws are strictly construed in be- 
half of the defendant, and this rule certainly excludes the 
idea that the general assembly, in 1878, had in contem- 
plation the payment of taxes on the day of the election at 
all. 

2. But let all this pass, and we are quite clear that if 
the defendant had been indicted under the act of 1874, and 
that act had authorized it, or if the words in the act of 
1878 “or which he had an opportunity of paying agreeably 
to law,” embraced in it the payment of taxes on the day 
of the election to any person but the tax collector, and 
made such payment no payment, still the court, we think, 
ruled erroneously on the facts made by this record. The 
collector of this tax that day was this constable; to all 
intents and purposes he was the tax collector. The tax 
had passed from the hands of the tax collector, before exe- 
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cution, into that of the constable, as the officer of the law 
clothed with power to collect and receive it, and payment 
of this fi. fa. to this officer was never intended to be made 
illegal. 

Besides, it is clear that there was no intention to 
violate the law. When told by the managers that he 
could not vote because his name was on the defaulters’ 
list, and he had: not paid taxes, he asked who had the tax 
fi. fa., and was told that one of two constables had it. He 
asked one if he had it, and finding he did not, but being 
informed by him that the other had it, he went to him, 
who hunted it up among his papers, where it had been 
for some time, with other fi. fas. for taxes; and defend- 
ant paid it off and took it up, and was told by the consta- 
ble that it was all his taxes, and that he could vote; and 
thereupon he did vote. Surely there is no criminal intent 
in the case; and the fact that he did vote, construed in 
connection with the other facts, and in the light of those 
facts, proves that he was innocent of criminal intent and 
of crime. 

The case of Lyle is controlled by the case of Austin vs. 
The State, just decided. 

Judgment reversed in both cases. 


PuLiiaAM vs. DILLARD ef al. 


1. A motion to set aside a judgment, like a motion to arrest it, must 
be based on some defect apparent on the face of the record. The 
two differ only in respect to the term at which each must be sev- 


erally made. 
2. Entries on the bench docket of the superior court are no part of 


the record. 
November 20, 1883, 


Practice in Superior Court. Record. Judgment. Be- 
fore W. K. Moore, Esq., Judge pro hae vice. Gordon Su- 
perior Court. February Term, 1883. 
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Reported in the decision. 


Jos. McConnELL; R. J. McCamy, for plaintiff in error. 
T.C. Mitner; McCurcuen & Suumate, for defendants. 
Jackson, Chief Justice 


This was a motion in the court below to set aside a judg- 
ment on the zround that the defendant was discharged in 
bankruptcy from the debts provable therein, and the debt 
on which this judgment was founded was provable in 
bankruptcy. 

It appears that suit was brought on this debt prior to 
the defendant’s adjudication as a bankrupt, and that the 
suit proceeded to judgment without any plea of the pen- 
dency of the proceeding in bankruptcy, of defendant’s 
application for discharge, or of the adjudication or any 
other record or minute evidence thereof. On the bench 
docket there was some suggestion of the fact, but no entry 
on the minutes or elsewhere of record. 

1. A motion to set aside a judgment, like a motion to 
arrest it, must be based on some defect apparent on the 
face of the record. The two motions differ only in respect 
to the term in which each must be severally made. Code, 
§3587, 3588. 

2. Entries on bench docket are no part of the record. 
1 Ga., 355; 4 7b.,159; 11 7b., 330; 38 Jd., 587. 

It follows that, no defect in the judgment appearing on 
the face of the record, the judgment should not have been 
set aside. Steadman vs. Lee, 61 Ga., 58. 

Judgment reversed. 
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Epprnea vs. AIKEN. 


. Where, pending a bill in equity to collect an ind :btedness, the de- 
fendants removed out of the state and were proceeding to remove 
all of their property, an attachment would lie in favor of the com- 
plainant; but equity having jurisdiction of the claim and the par- 
ties, full relief could be granted by it by injunction and receiver, 
in the nature of an equitable attachment. 

(a.) A demurrer, because of the existence of a common law remedy, 
should be filed at the first term. 

2. Where, after the grant of an injunction and the appointment of a 
receiver under a supplemental bill, one of the defendants dissolved 
and vacated the order by giving the bond required, and made no 
further motion for six years and until a decree was had on the 
original bill, he could not then demur to the supplemental bill, and 
move to vacate the order granted thereunder. 


January 8, 1854. 


Attachment Demurrer. Equity. Zaches. Before Judge 
Apams. MelIntosh Superior Court. May Term, 1883. 


To the report contained in the decision, it is only neces- 
sary to add the following: The original bill in this case 
was filed by Aiken against Epping, Bellas & Company and 
Staples, for an account and settlement of certain partner- 
ship transactions, and to recover an amount alleged to be 
due to him by them. This was filed in 1875, and Epping 
was served. In 1877, a supplemental bill in aid of the 
original was filed, alleging non-residence of parties and 
threatened removal of property. Under this, an injunction 
was granted and a receiverappointed. The order was dis- 
solved by the giving of bond, as stated in the decision. In 
1883, Epping filed a demurrer and also a motion todismiss 
the bill and vacate the judgment. They were overruled, 
and he excepted. 


W. S. Bastneer, for plaintiff in error. 


Lester & RAvENEL; W. R. Gientiu1at, for defendant. 
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Jackson, Chief Justice. 


Pending a bill filed by Aiken against Epping and his 
two partners, one only of whom appeared and answered, 
there having been service only on Epping, the complain- 
ant, Aiken, brought another bill, in the nature of a supple- 
mental bill, against the same defendants, stating the pen- 
dency of the first bill, the indebtedness, the fact that all 
the defendants had ceased to reside in this state; that all 
of the property left by them in this state consisted of cer- 
tain office furniture, and a steam-tug, called the Starlight, 
then at the wharf at Brunswick, that defendants were caus- 
ing the removal of this property beyond the state, and if 
removed, then that any judgment or decree he would ob- 
tain in his said bill would be worthless. The bill concluded 
with a prayer for a receiver and injunction against remov- 
ing the property or interference therewith. 

This supplemental! bill was filed in 1877, and the origi- 
nal bill in 1875. The judge, on the day the bill was filed, 
granted the injunction and appointed the receiver, with 
leave to defendant to move to dissolve within five days, 
or at his option, Epping alone being served, to dissolve 
without motion, by giving bond with good security in the 
sum of $4,000, for the payment of any decree which might 
be rendered under the original bill. On the next day after 
the bill was filed, Epping dissolved the injunction and va- 
cated the order for a receiver by giving the bond. 

Afterward, on Feb. 19,1883, F pping demurred tothe bill 
for want of jurisdiction and equity, and filed a motion to 
dismiss the bill and vacate the order and bond,on the 
grounds that the court had no jurisdiction to grant the re- 
lief prayed for, that there was no equity in the bill, and 
that the order and bond were without authority, illegal and 
void. The demurrer was overruled, the motions to dismiss 
the bill and to vacate the order were denied, and on these 
error is assigned here. 

1. The complainant could have attached the property 
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and secured whatever decree he could obtain on the origi- 
nal bill, at law; but a court of equity having jurisdiction 
of the claim and the parties, would not force a party out 
of its court to seek a remedy elsewhere. Therefore, it 
attached the property itself. The supplemenéal bill was 
good, being in the nature of a pendente lite equitable at- 
tachment in a cause already pending in equity The de- 
murrer was too late to rely on the remedy by attachment 
at law. Such a demurrer must be filed at the first term, 
so that the party might not be delayed in going to law. 

2. The defendant, at his own option. gave the bond, 
got his property released, rested on his oars for six years, 
and took no steps to move until after the decree was had 
in the original bill. He is estopped. He cannot put the 
party complainant back in statu quo. His laches should 
shut equity against him, if nothing else. But his own 
volition—his consent—binds him. “Consznsu; tollit erro- 
rem.” Even if originally wrong, the consent sanctifies the 
error of the judge. Really, however, the bill appears to 
us all right, as supplemental and ancillary to one pending; 
and equity, averse to a multiplicity of suits and courts, 
will render full relief where it has jurisdiction. It had it 
in the original case, and has decreed relief, and that decree 
has just been affirmed. This judgment must also be 
affirmed, and the bond, voluntarily given, be held valid 
to secure the debt. 

Judgment affirmed. 


Tucker vs. EDWARDS. 


After a horse had been exempted under §2040 of the Code, the pos- 
session of the head of the family was for their use and benefit ; 
and if the horse were tortiously taken from his possession, the 
wife, on behalf of herself and children, could proceed by posses- 
sory warrant to recover it. 

(a.) A consent extorted from the head of the family while in jail did 
not affect the rights of the wife and children as to the exemption. 


January 15, 1884, 


SEPTEMBER TERM, 1883. 
: Tucker vs. Edwards. 


Parties. Homestead. Actions. Before Judge Potts. 
Taliaferro Superior Court. August Term, 13883. 


Mrs. Edwards, on behalf of herself and minor children, 
sued out a possessory warrant against Tucker and Peck to 
recover a horse. On the trial, it appeared that the horse 
had been set apart to Edwards as the head of a family as 
an exemption; that he had ridden the horse to town, had 
been arrested and thrown into jail; that Tucker had taken 
the horse from the rack where it was hitched, and that it 
was subsequently found in the possession of Peck ; Tucker 
set up a claim to the horse by reason of a purchase at a 
judicial sale, but it appeared that he had returned it to the 
possession of Edwards after the purchase. 

On behalf of plaintiff it was contended that this purchase 
was by agreement for the benefit of Edwards and his family; 
this was denied by Tucker. It appeared that while Ed- 
wards-was in jail, Tucker stated that he could have him 


put in the penitentiary, but would let him out if he would 
give up the horse. ‘To this Edwards assented. 

The justice awarded possession to plaintiff. Defendants 
carried the case to the superior court by certiorari. On 
the hearing, the certiorari was dismissed, and defendants 
excepted. 


J. W. Hixon; W. H. Brooks; J. C. Reep, for plain- 
tiffs in error. 


J. F. Rew, by brief, for defendant. 


Jackson, Chief Justice. 


A horse was exempted under section 2040 of the Code 
by the husband and father, as head of the family, for his 
wife and children. The husband was put in jail, and the 
defendant took the horse from the rack where he was 
hitched. The wife, for herself and minor children, took out 

v 71-39 
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a possessory warrant for the horse, and the justice of the 
peace awarded her the possession. The superior court 
dismissed a certiorari complaining of this judgment, and 
affirmed the action of the justice of the peace, and error 
is assigned here on the dismissal of the certiorari and the 
affirmance of the action of the justice court. 

There can be no doubt at all that the horse was illegally 
‘and fraudulently taken from the possession of the husband 
and father, when put in jail at night. He left the horse 
hitched to a rack, und without leave or license he was 
taken by defendant to the possessory warrant, from the 
rack. Afterwards he frightened the father and husband, 
while in jail and under duress, to give a sort of consent to 
the illegally acquired possession ; but the whole transac- 
tion appears tortious and invalid. He did setup a sort of 
claim to the horse by virtue of a constable’s sale, but paid 
not a cent, and turned him over to the head of the family, 
who it seems afterwards paid off the fi. fa. himself. The 
single question worth a moment’s thought is, whether the 
head of the family or the wife should have brought the. 
possessory warrant. It is purely technical which should 
bring it. The real use and possession is in the wife and 
children. Code, §§2040, 2048. It is for their “ use and 
benefit,” as those sections declare, and the husband’s pos- 
session is for them, and is therefore their possession ; and 
as she brings the case for herself and the minor children, 
‘ doubtless because of the sort of extorted consent of the 
husband, and as no consent of his could legally dispossess 
them of the horse, we shall rule that the warrant was prop- 
erly sued out by the wife and minors, and the possession 
proper!y restored to them. 

Judgment affirmed. 
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Rick, surviving partner, vs. CAUDLE. 


1. In a suit for compensation, growing out of the breach of a con- 
tract. under which the plaintiff claimed the exclusive right to sell 
certain goods at a given price, in a designated territory, and in 
violation of which, others were employed to do the work without 
his consent, when he was ready and willing to carry out his con- 
tract, the measure of damages wuld be the difference between 
the cost of doing the work and the price to be paid for it; that is, 
the profits of the enterprise, after deducting the legitimate and ac- 
tual cost of its execution. 

2. The amendment which the court allowed to plaintiff’s declaration 
introduced no new cause of action, nor did it amount.to a misjoin- 
der of causes of action. 


February 2, 1884. 


Damages. Master and Servant. Contracts. Amend- 
ment. Before Judge Ciark. City Court of Atlanta. 
December Term, 1882. 


Caudle brought his action against Austell & Rice on an 
open account, as follows: 
‘‘ Austell & Rice, 
“1881. To Thomas A. Caudle, Dr. 
‘Nov. 1. To selling 50 tons Pendleton’s and Burgess’s guano, at 
three dollars per ton, : « $150 
‘‘Nov.1. To amount so.d by sub agents of Austell & Rice 
within territory of Thomas A. Caudle, 75 tons, 
at three dollars per ton, . ° . . ° 225 
$375.”’ 
He amended his declaration by alleging that, by agree- 
ment with defendants, he was to have the exclusive right 
to sell guano for them within a certain territory, and was 
to receive $3.00 per ton for all he should sell ; that he sold 
fifty tons; that they also permitted other parties named to 
sell guano within the agreed territory, who sold together 
seventy-five tons, for which he claims pay at $3.00 per ton. 
It is unnecessary to detail the evidence. The jury found 
for the plaintiff on the first count (the claim on account of 
guano sold by plaintiff) $21.90; on the second, $85.06, 
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making a total of $106.96. Austell having died pending 
the action, it proceeded against Rice, surviving partner. 
He moved for a new trial, on the following among other 
grounds: 

(1.) Because the amendment to the declaration was 
allowed, and evidence was admitted under it.—The objec- 
tion was, that it set out a new cause of action. 

(2.) Because the court charged as follows: “If you be- 
lieve, from the evidence, that the plaintiff and defendant 
made a contract, by which plaintiff was to have the exclu- 
sive right to sell guano for defendants within a certain ter- 
ritory, for the year 1881,; and if you believe that defend- 
ants placed other agents within said territory, in violation 
of the contract, and that such other agents sold seventy-five 
tons of guano, or any number of tons, then the plaintiff 
would be entitled to recover of the defendants such dam- 
age as he may have sustained by reason thereof; and the 
measure of such damage would be $3.00 per ton on every 
ton sold by such agents—it being conceded in the case 
that by the contract the plaintiff was to receive $3.00 on 
each and every ton of guano sold by himself.” 

The motion was overruled, and defendant excepted. 

























B. F. Assortt, for plaintiff in error. 







D. N. Martin, for defendant. 







Hatt, Justice. 





1. Ina suit for compensation growing out of the breach 
a contract, which consisted in depriving plaintiff of the 
exclusive right which it was claimed he bargained for, to 
sell certain goods at a given price in a designated terri- 
tory, and in employing others to do the work, without his 
consent, and when he was ready and willing to carry out 
his contract, the presiding judge charged the jury that 
he was entitled to recover as damages the entire amount 
at which it was shown he agreed to make the sales, 
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although they were made by others. This court, in the 
case of Wallace vs. Tumlin, 42 Ga., 463, held that “the 
actual damages the plaintiff was entitled to recover, in 
such a case, embraced the difference between the cost of 
doing the work and the price to be paid for it; that the 
measure of damages for the breach or refusal to carry out 
such contract should be computed by ascertaining the 
profits of the enterprise, after deducting the legitimate and 
actual costs of its execution ;” and they would have re- 
versed the judgment for this error in the charge of the 
superior court, had not the plaintiff's evidence given the 
correct measure of damages, which enabled them to correct 
the judgment, by ordering the amount of the cost of exe- 
cuting the contract to be written off. 

‘ We are not authorized to give a similar direction to this 
case, which we would willingly do, for the want of any 
evidence upon this material point. 

2. The amendment which the court allowed to plaintiff's 
declaration introduced no new cause of action, nor did it 
amount to a misjoinder of causes of action, as was in- 
sisted by the defendant; it simply supplied a defective 
statement of the plaintiff's case, as set forth in the plain- 
tiffs original declaration. 

This disposes of the exceptions as to testimony, found- 
ed upon the supposed error in sustaining the amend- 
ment. The other grounds of the motion are determined 
by what has been said in reference to the judge’s charge. 

Judgment reversed, 
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Hyams vs. MILLER, trustee, et al. 


Where compensation is to be paid to a broker or real estate agent 
by way of commissions, the whole service or duty must be per- 
formed before any right to commissions arises, unless the act of 
the principal has prevented the performance of it. 

(a.) Where a property owner contracted with a real estate agent that 
the latter should not only find a purchaser for his property, but 
also make actual sale of the same, on terms stated, before claiming 
commissions, it was necessary for the agent to complete the sale ; 
he must find a purchaser in a situation, and ready and willing to 
complete the purchase on the terms agreed on; upon doing this, 
he would be entitled to commissions, although the vendor should 


refuse to perfect the sale. 

(b.) That the agent carried a proposition to purchase from a proposed 
buver to the owner, and the latter indorsed upon it accepted, did 
notentitle the agent to commissions, where the trade was not con- 
summated, without fault on the part of the principal, 


Decemb. r 4, 1£83. 


Contracts. Principal and Agent. Brokers. Commis- 
sio:s. Before Judge Roney. Richmond Superior Court. 
April Term, 1883. 


Reported in the decision. 


L. Parnizy ; J. C. C. Buacx, for plaintiff in error, cited, 
on commissions of real estate agents, 2 Wait’s Act. & Def., 
282 end cit., 283; 51 N. Y. (6 Sick.),124; 58 Jd., (13 Zd.), 
683; 55 Td, (10 Jd.,), 319; 104 Mass., 204; 10 Am. R,, 
431; 60 Ga., 212; 2 Suth. Dam., 449, 450; 14 CO. L. 
Jour., 36; 9 /d., 295; 4 Stew., N. Y., 59; 7 OC. L. Jour., 
"187; 44 Wis., ; 21 Am. R., 192 and cit.; 5 OC. L. Jour., 
409; 16 /d., 442. 


Foster & Laman, for defendant, cited 20 How., 227; 13 
Ga., 214 (2); 17 Id, 844; 14 Id., 134 (3); 32 Id, 493; 
36 7/.,431 ; Hiliiard Sales, 35,36; 1 Benj. Sales, 1,2; 28 
Miss., 384; 1 Wait’s Act. & Def., 270; 31 Md., 250, (1 Am. 
R., 49); 29 A7., 512; 12 Gray, 491; 101 Mass., 255; 13 La. 
Ann., 151; 43 Barb., 529; 68 Penn. St.,42; 21 Barb., 145; 
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4 Daly, 143; 52 Mo., 249; 34 Md., 440; 43 Cal., 306; 46 
Conn., 136; 10. B.(N.S.), 296; 10 B. & C., 438. 


BLaANpDFORD, Justice. 


Plaintiff in error brought his suit in Richmond supcricr 
court to the October term, 1882, against Leroy J. Miller, 
as trustee of his wife, Mary T. Miller, and her trust estate, 
and Josiah Miller, and the said Leroy J. Miller. He al- 
leged that on the i4th of September, 1881, he was, and for 
a long time had been, a real estate agent in the city of 
Augusta, engaged in buying and selling real estate for 
others upon commission; that on said day and year he, as 
such agent, received from said Leroy J. Miller, trustee, his 
written letter of authority, authorizing him to sell a certain 
piece of real estate (a copy of which letter appears below). 
He further alleged that, in pursuance of said authority, on 
said day and year, he procured a purchaser for said prop- 
erty in the person of one Lexius Henson of said city, and 
then and there obtained from said Henson his written 
agreement to purchase said property (a copy of which 
agreement appears below), that said written 4greement of 
said Henson was presented by him to the said Leroy J. 
Miller, and that the same was accepted by himon said day 
and year, by his entering upon the face of the same his 
acceptance as follows: “Accepted September 14, 1881, L. 
J. Miller, trustee.” That at the time of the sale and the 
procuring of said purchaser, he believed all of said property 
belonged to said Leroy J. Miller, trustee, but since ascer- 
tained that only a portion of it did so belong, the other 
portion belonging to said Josiah Miller, who had authorized 
the said Leroy J. Miller to sell his said portion along with 
that of the trust estate, and that in conferring authority 
to sell and accepting the bid of said Henson, said Leroy J. 
acted rot only as trustee, but as the duly authorized agent 
of the said Josiah. That valuing the whole of said property 
at $25,000, that of the trust estate was worth $18,000, 
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and that of said Josiah was worth $7,000. Petitioner 
prayed that, in the event that the court should hold that 
the said Josiah Miller was not liable, that the said Leroy 
J. Miller might be held liable, and that if the court so di- 
rected, the parties might be required to interplead and 
determine among themselves their respective liabilities, 
and for such other and further relief as he might be entitled 
to in the premises. 

Defendants demurred to the petition, upon the following 
grounds, to-wit : 

(1.) That there is no sufficient cause of action set forth 
in his declaration. 

(2.) That there is no sufficient cause of action set forth 
against Leroy J. Miller, trustee, and no cause of action that 
can bind the trust estate. 

(3.) That there is an improper joinder of causes of action 
in said declaration. 

(4.) That there is an improper joinder of parties. 

(5.) That said declaration is bad for uncertainty. 

(6.) That in said declaration there are improper prayers 
for relief. 

(7.) That there is a want of proper parties. 

Which demurrer the court overruled, and defendants 
excepted and assigned error by interlocutory bill of excep- 
tions. The jury returned a verdict for defendants. Mo- 
tion for new trial was made, upon the following grounds: 

(1.) Because the verdict in said case was contrary to 
the evidence. 

(2.) Because the verdict was against the weight of the 
evidence. 

(3.) Because the court erred in charging the jury this, 
viz: That a real estate broker is not entitled to his com- 
missions until he produces a purchaser in a situation, and 
ready and willing to complete the sale. 

(4.) Because the court erred in charging the jury, that 
it was the duty of Hyams to disclose to Miller everything 
that passed between himself and the purchaser in refer- 
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‘ence to the trade, and if he did not, then it was a fraud on 
Miller, and he could not recover. 

(5.) Because the court charged the jury, if they found 
this transaction to be a bargain and not a sale, this was the 
end of the case, and they must find for the defendant. 

(6.) Because the court erred in charging the jury that 
the broker must not only find a purchaser who was ready 
and willing, but one pecuniarily able to purchase. 

(7.) Because the court erred when it qualified plaintiff's 
written request to charge, in these words: “ But you must 
believe from the evidence that there was a sale;”—the . 
request to charge being in these words: “If the plaintiff 
was employed as a broker and effected a bargain and sale 
by a contract mutually binding on the vendor and vendee, 
he is entitled to his commissions, whether the employer 
chooses to comply with or enforce the contract or not, un- 
less you believe he otherwise agreed.” 

This motion for new trial was refused, and plaintiff ex- 
cepted. 

The following evidence was intreduced : 

For plaintifi—M/r. Hyams :—Am real estate agent and 
broker. Identifies agreement of September 14, 1882, of 
L. J. Miller, trustee, authorizing him (Hyams) to sell prop- 
erty therein described. Also instrument of same date, 
signed Lexius Henson. Upon receipt of the offer from 
Henson I took it to Miller, and he wrote the acceptance 
which appears upon the face of it. Some time afterward 
I sent my account to Mr. Miller for $1250, 5 per cent upon 
the sum named ip the writinge, Mr. Miller did not pay— 
refused to pay it, and sent it back tome. The amount ig 
still due me. 

Cross-examination :—Henson did ‘not take the prop- 
erty. Did not pay the whole or any part of the sum offered. 
I did not collect any of the agreed purchase money. (The 
sale was never completed.) The property is still owned 
by the defendants. I claim that my commissions were 
due when I obtained Henson’s written offer for the prop- 
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erty, and Miller indorsed his acceptance of it thereon. It 
was nothing to me afterwards whether the sale failed of 
completion or not. Miller was satisfied with Henson as a 
purchaser. I know that he was satisfied with him, because 
my negotiations with Henson for the purchase of the prop- 
erty had been going on for several weeks, and Miller knew 
to whom I was trying to sell the property. Miller had 
tried to sell the property to Henson before he put it in 
my hands for sale. It was not my agreement with Miller 
that my commicsions were to be paid from the proceeds 
of the sale, and as the payments were made; they were to 
be paid in one payment, when the sale was made. Henson 
did not say to me that he did not have the money with 
which to pay for the property. He did say to me that he 
thought he could borrow the money. I think I did say to 
him, in the course of the negotiations, that Mr. Davison 
would let him have the money, and that Mr. Davison was 
then at Beaufort, and would return in two or three days, 
when he could get the money from him. Henson did not say 
to me that he would take the property, if he could borrow 
the money. Both, the contract with Miller for the sale of 
the property and Henson’s offer of purchase are in my 
handwriting. After Henson had agreed to purchase, I 
went to my office, wrote out the offer, and took it to his 
(Henson’s) restaurant, where he signed it. I then took it 
to Miller; he indorsed his acceptance thereon. I did not 
give the written offer of Henson to Miller, but showed it 
to him; kept it myself; have had it ever since. No deed 
was ever presented to Miller for his signature, or a deed 
demanded of Miller so faras I know. I did not repeat to 
or inform Miller of any conversation I had with Henson 
touching*the purchase of property, or the offer by Henson. 
** Aveausta, Ga., September 14th, 1881. 

‘* Mr. M. Hyams, Esq.: 

‘* Dear Sir—I authorize you to sell my property, located on the 
south side of Broad street and running through to Ellis street, known 


as ‘‘ Miller,’’ with improvements on Broad and Ellis streets, for 
twenty-five thousand ($25,000) payable as foliows: $5,000 cash, bal- 
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ance in one, two and three years, witli 8 per cent interest on the de- 
ferred payments. Rents to be transferred to the purchaser from the 
date the cash payment is made; possession of the property to be 
given October 1, 1882, except the store; and the purchaser can make 
his own arrangements with the present tenant, E. D. Smythe & Co., 
for possession of said store; purchaser to pay for papers. I will give 
you five per cent. (5) commission on the gross sales. 
Very respectfully, L. J. Mrvuer.’’ 


** Avausta, Ga., September 14th, 1882. 
“* Mr. Hyams, Esq.; 

‘* Dear Sir—I will give you for the property located on the south 
side of Broad street and running through to Ellis street, known as 
‘* Miller,’’ with improvements on Broad and Ellis streets, twenty-five 
thousand dollars, payable as follows: $5,000 cash, balance in one, 
two and three years, with 8 per cent interest on the deferred pay- 
ments. Rents to be transferred to me from the date I make the cash 
payment, and possession of the property to be given me October 1, 
1882, except the store. I will make my own arrangements with the 
present tenants, E. D. Smythe & Co., for possession of said store. I 
will pay for papers. Very respectfully, 

Lexius HEnson.”’ 
** Accepted September 14, 1881. 
L. J. Mier, Trustee.’’ 

Deed from John T. Shewmake, trustee, to L. J. Miller, 
trustee, dated March 14, 1871, giving him power to sell, 
which was admitted. 

Deed from Z. Daniel, assignee, to Josiah Miller, dated 
as follows: The title to Josiah Miller as alleged in 
petition was admitted. 

W. C. Jones :—Knows the Miller property; thinks the 
Broad street property worth $18,000, and Ellis street half, 
worth $7,000. I so assess for city taxation. 

Cross:—Am city taxation assessor. Lexius Henson re- 
turned, and was assessed for taxation for 1880, property 
worth $3,000 ; in 1881, $1,600 ; in 1882, $1,300; all on stock 
and fixtures in bar-room and restaurant. 

For defendant—Z. J. Miller: Put property in Hyams’ 
hands for sale at price named, $25,000; payments to be 
made as stated in the authority given in writing, dated 
September 14,1881. Hyams was to sell the property, 
have the titles made out without cost to me, and upon the 
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gross receipts of the sale I was to pay him 5 per cent, as 
the payments were made. This was my distinct agree- 
ment with Hyams, to pay his commissions from the money 
received from the sale of the property, and as the several 
payments were made. There has never been any sale of 
the property. Hyams brought me the paper signed by 
Henson agreeing to buy the property, and asked me to 
write my acceptance of it across it, which I did. He took 
the paper away with him, and failing to hear anything from 
him for two or three days about the matter, I went to see 
him, and asked him if Henson had paid the first instaH- 
ment. He said no, that the gentleman who was to lend 
Henson the money was absent from the city, but would 
return in a few days, when he would close up the matter. 
In the following two weeks I called on Hyams perhaps 
half a dozen times, each time inquiring the cause of the 
delay in paying the money and prepar'nz papers. On 
each occasion the cause of the delay was said to be the 
absence of the gentleman who was to lend Henson the 
money, and that everything would be made all right upon 
his return. I became satisfied that the sale had failed, 
and concluded to wait until Hyams should complete the 
trade by getting the first installment and presenting me 
the deeds to sign. I heard no more from Hyams until 
some time in December, just prior to the bringing of this 
suit, when he sent me a bill for $1,250, commissions for 
selling the property. I then saw the game he was trying 
to play on me, and I sent the bill back to him with the 
statement that he hadn’t sold the property, but that when 
he did, his commissions would be due and paid. I heard 
no more from him until this suit. Hyams’ statement that 
I knew he was negotiating with Henson for the purchase 
of the property prior to his presenting the offer from Hen- 
son, is not true; nor was his statement true that I had 
been trying to sell the property to Henson before putting 
it in his hands for sale. I had no knowledge or idea of 
who, if anybody, was negotiating with Hyams for the pur- 
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chase of the property prior to his presenting Henson’s 
offer to me for the acceptance. The acceptance which I 
wrote upon the offer was simply that I was willing to com- 
ply with the terms of the authority given Hyams to sell 
to Henson as a purchaser, upon his paying the cash pay- 
ment, and otherwise complying with the provisions as to 
purchasing. I had no idea of accepting Henson’s offer 
upon any other terms, or of releasing Hyams from his 
part of the contract to sell the property, prepare papers, 
etc. Hyams never, at any time, in any of our conversa- 
tions, made any such claim, but in each and every inter- 
view referred to Mr. Davison’s absence as the cause of the 
delay in collecting the first installment, and preparing the 
necessary papers for my signature, and promised to do so 
as soon as Mr. Davison returned. 

Cross :—The agreement as to commissions was as I sta- 
ted. They were to be paid from the money realized from 
the sale of the property—5 per cent of each payment 
upon the receipt of the money. I was compelled to make 
this arrangement, because I had no money to pay other- 
wise, and Hyams knew it, for I so informed him at the 
time of making the agreement. I only know why Hen- 
son failed to take the property from what he told me since 
this suit was brought. Never spoke to him upon any sub- 
ject connected with the property before this suit was 
brought. I never attempted to sell ittohim. Never 
spoke to him on the subject. I did not think that he had 
either the means or inclination to purchase it. Hyams 
did not tell me of any conversation he had with Henson. 

Re-direct :—Hyams did not tell me that Henson’s writ- 
ten offer was conditional upon his being able to borrow 
the money. I knew nothing whatever of what passed be- 
tween Hyams and Henson. Hyams brought the written 
offer to me, and requested me to accept it across the face, 
which I did. The store on Broad street was under lease 
to E. D. Smythe & Co., with three years to run, at the 
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time of the offer of Henson. Have no children. I had 
authority sell both lots. 

Lexius Henson :—About the date of this paper (offer of 
Henson) Hyams came to see me, and offered to sell me 
the Miller property; priced it to me at $25,000—$5,000 to 
be paid cash, balance in one, two and three years, with 
interest,—saying it was a better stand formy business. [I 
told him I did not have the money. He said you can 
borrow it from Mr. Davison. I said I didn’t know about 
that. Hyams says, oh yes, you can; after some further 
talk on the subject, I said to him, if I can borrow the 
money I'll take the property at the price named. He did 
not mention to me that the store was under lease, and 
that I could not get possession of the store until the exp. 
ration of the lease. If he had, I should not have consid- 
ered the proposition at all. My idea and purpose was to 
move into the store and Broad street building the first of 
October, then near at hand. Hyams pressed the matter 
on me from the start. Would not give me time to think; 
said if 1 got the property I would have to act that day, as 
Mr. Harry King was hot after him for it, but he wanted 
me to have it. He left me, and came back to my place 
of business about two o'clock, when I was very busy with 
my customers at dinner; pulled out a paper, and said that 
in order to keep King from getting in ahead of me and 
buying the property, he had put the matter in writing, 
and asked me to sign it. I told him how busy I was, and 
asked him to call again, but he kept pressing me to sign 
the paper, saying if I did not Mr. King would step in ahead 
of me. I started to read the paper, but my business call. 
ing my attention away, under the impulse of the moment, 
I took up a pen and signed it. That evening, after the 
rush of dinner was over, I went around to see Hyams 
about the matter, and then learned that he had deceived 
me about the stores, that I could not get possession of them 
for several years, which would defeat my purpose in pur- 
chasing, and I promptly informed Hyams that he had mis- 





SEPTEMBER TERM, 1883. 617 


Hyams vs. Mille, trustee, e al. 





——— 


led me, as I had stated to him that if bought I would want 
possession October 1; that the property was worthless to 
my business without the first floor, and that I would not 
take the property or have anything to do with it. He 
never mentioned the subject to me after that interview. 
Hyams took the advantage of me all the way through, and 
shoved me into the matter faster than I wanted to go. 
Miller never offered me the property for sale at any time. 
He never spoke to me upon the subject of the property, 
or my refusal to purchase until after this suit. He then 
asked me why I had not completed the purchase? I told 
him how Hyams had deceived me, and repeated to him 
about what I have here stated, I did not complete the 
purchase for reasons stated; paid no part of the price 
offered. 

Cross:—After the return of my friend, I went to him to 
get money to buy the property. This was several days 
after contract was signed. 

Hyams, recalled in rebuttal :—Henson gave me as one 
of the reasons why he did not complete the purchase, that 
Mr. Miller and Mr. Alexander objected to his opening a 
bar-room and restaurant next door to them, and would 
sue out an injunction against him, if he undertook to open 
there. I carried the offer for Henson to sign to his place 
of business, between 12 and 1 o’clock; found him sitting 
at his desk; handed him the paper; he read it, signed it, 
and handed it back to me, when I took it around to Miller 
for his signature, and he signed it and accepted it on the 
14th of September, 1881. Miller knew Henson, lived in 
fifty yards of his place of business, and had known him for 
years back. Knew him as well asI did. I deny that I 
told Henson to buy the property upon the condition that 
he could borrow the money. Never would have sold it to 
him on this condition, because it would have been in vio- 
lation of the written agreement, etc. My fee was to come 
from the sale of property and not from partial payments. 
Never did sell property in that way; when bargain and 
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sale is made, I consider my fees earned. Never promised 
to see after papers or deeds. This is not the business of a 
real estate man. Henson was anxious to buy the property, 
and had seen Miller before frequently. He signed the 
paper of his own accord, and said he thought he would be 
able to do a big business there. He afterwards told me 
why he did not pay the money, and gave two reasons: Ist. 
Because the adjoining parties would object; but 2d. (and 
this was his chief reason) his friend, Mr. Davison, told him 
he had made a bad trade and paid too much, and he had 
better let it alone. The statements made by Miller as to 
the trade are not true; he did try to sell it to Henson be- 
fore I took it in charge, and he asked me afterwards to 
help him all I could to make Henson pay down the money. 

Under the facts of this case, was the plaintiff entitled to 
recover? We think not. The contract between these 
parties was, that the plaintiff was not only to find a pur- 
chaser for defendant’s property, but he was to make actual 
sale of the same upon the terms proposed by defendant. 
Plaintiff's taking the proposition and acceptance of Henson 
to defendant, and the same being accepted by defendant, 
did not make him liable to plaintiff for commissions, the 
sale not being consummated. The undertaking of plain- 
tiff was to make sale of defendant’s property, upon the 
terms proposed and submitted by defendant. Until this 
was done, plaintiff was not entitled to commissions, nor 
was defendant liable to pay any. 

The rule is, as we understand it, where the compensation 
is to be paid by way of commissions, the whole service or 
duty must be performed before any right to commissions 
arises, unless the act of the principal has prevented the 
performance of it. 1 Wait’s Act. & Def.,270; 101 Mass., 
257; 54 Penn. St., 394; 3 Hun, 152; 56 N. Y., 289; 27 
Vt., 127; 99 Mass., 170. 

In the case of McGavock vs. Woodlief, 20 Howard, 227, 
the Supreme Court of the United States laid the rule down 
thus: “The broker must complete the sale; that is, he must 
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find a purchaser in a situation, and ready and willing to 
complete the purchase, on the terms agreed on, before he 
is entitled to his commissions. Then he will be entitled 
to them, though the vendor retuse to go on and perfect 
the sale.” 10 B. & C., 438.* 

Applying these principles to the case before us, the ver- 
dict and judgment of the court below was right, and the 
same is affirmed. 

Judgment affirmed. 


BEenTon vs. Horsbey. 


. There is no variance between the description of the property sued 
for as set forth in the declaration and in the deed appended as a 
portion of the abstract of title. No exception was taken at the trial 
on account of such variance, and no such question was passed upon 
by the court. 

. There being evidence as to the relative situation of a fence, which 
ran near the bank of a creek, and the line of high water on that 
side, a charge that the jury would ‘‘find the line on the west side 
of the creek along with the fence of W. H. Preston up to the line 
of Davidson at high-water mark,”’ etc., was noterror. ‘‘Along’’a 
line does not necessarily signify that an object must be on the line ; 
but the location of the line was left to the jury. 

. When land is conveyeu by metes and bounds, whether there 
be more or less than the quantity named in the deed, the purchaser 
obtains the whole of it. It was not error to charge this principle, 
and the whole charge not being sent up, will be presumed correct ; 
nor does it appear that the charge given misled the jury. 

. The verdict is supported by the evidence. 


December 21, 1883. 


Title. Ejectment. Charge of Court. Pleadings. Evi- 
dence. Variance. Water Courses. Deeds. Title. Pre- 
sumptions. Before Judge Lawson. Jasper Superior Court. 
April Term, 1883. 


*On commissions of real estate agents, see Albany L. J., vol. 26, No. 21, p. 413; 
Ibid., vol. 26, No. 23, p. 454, and citations; Holdridge vs. Cubbedge ef a/. (Septeme 
ber Term, 1883). (Rep.) ; : 

v 71-40 
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W.G. Horsley brought complaint for land against James 
Benton. The land was described in the declaration as fol- 
lows: 

** Commencing on the west side of said creek, and northwest of the 
public bridge over said creek, on the road leading from Wm. H. 
Preston to Madison, and about or near one hundred yards from the 
west end of said bridge, at the southeast corner of Wm. H. Preston’s 
creek-field fence, at high-water mark, and said line running with said 
Wm. H. Preston’s land line up said creek in a northwesterly direc- 
tion, at high-water mark on the west bank of said creek, till it reaches 
the line of John Davidson, then across said creek with said David 
son’s line, in an easterly direction, to high-water mark on the east 
side of said creek, then down said creek at high-water mark on the 
highest sine reached by high waters on the east side of said creek, 
till it reaches an oak tree on the abrupt jutting of the hill and termi- 
nation of the creek bottom, on the east side, a few yards away and 
just above and up the creek from said public bridge, thence across 
the creek in a westerly direction to the starting point at the corner 
of Wm H. Preston, where defendant has built and joined a fence to 
Wm. H Preston’s fence, making, by estimation, about fifty acres, 
more or less.’’ 


By amendment, plaintiff added, as part of his abstract 
of title, a deed from Pou to plaintiff and Newton, described 


below. 

On the trial, plaintiffintroduced the deed from L. W. Pou 
to plaintiff and L. B. Newton, dated January 15, 1869, 
which contained the following description of the land; 
Seven hundred and seventy acres, more or less, known as 
the Holland place, and 

‘*Also thirty acres of land, more or less, off of what is known as the 
mill tract, including the mill-seat, beginning at an old white-oak 
stump at the Holland bridge, on the road running from the old mill- 
seat to Wm. H._ Preston’s, and running along Wm. H. Preston’s line 
to high-water mark on the west bank; thence up said creek on the 
west bank, at high-water mark, to John Davidson’s line ; thence with 
Davidson’s line across said creek to the high-water mark on the east 
bank; thence down the east bank, at high-water mark of said creek, 
to a rock corner to be put up about one hundred yards, more or less, 
above the old bridge, tence nearly east to a red elm tree on the west 
side of the Madison road,”’ etc. 


Plaintiff also introduced a deed of settlement between 
himself and Newton. in which the latter conveyed to him 
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his interest in the Pou lands, as above described. It was 
dated Feb. 18, 1875. 

This controversy was over what land was covered by the 
following words in the description: “thence with David- 
son’s line across said creek to high-water mark to the east 
bank, thence down the east bank at high-water mark of 
said creek, to a rock corner to be put up about one hundred 
yards, more or less, above the old bridge.” Plaintiff con- 
tended that under these words, the line ran off from the 
creek channel proper, described a curve, including the land 
in dispute, and came back to the channel of the creek at the 
rock corner. Defendant claimed that the above stated 
words meant for the line to run along the bank of the creek 
at a point where, under ordinary circumstances, the high- 
water of the creek reached, and not including this tract 
of Jand, but only the strip along the bank of the creek. 
Defendant claimed under a deed from L. W. Pou to W. C. 
Leverett, from Leverett to John Benton, and from the lat- 
ter to defendant. These deeds conveyed to defendant al] 
of the land which was east of the line fixed by the deed 
from Pou to Horsley and Newton, and were junior to it. 

The following parol evidence was introduced on behalf 
of plaintiff; 

John Davidson testified: Has known land about sixty 
years. Has known it since Holland owned it ; is acquainted 
with the lines. The “mill tract” does not join witness’s 
land, but the premises in dispute do. Does not know where 
high-water marks are; can’t tell. The banks of the creek 
are higher near the creek than further off in the flat. Has 
seen the water overflow the bank and cover parts of 
the land claimed. Banks of creek are abrupt and high ; 
higher on east than on west side. Oultivated yearly on 
the west, within fifteen or twenty steps of the creek. Has 
known Pou to cultivate bottom indispute. There is a low 
place in bottom some distance from creek. Has know water | 
to back up in st when mill was running. Pou cut ditches 
there. Mill has not been there for about thirty years. Hors- 
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ley started to build a dam near where the road bridge is, 
and cut or partly cut a race. Oan’t say whether mill-dam 
would back water over bottom or not. Don’t think it 
would. Might back wateron a part of it. In his opinion, 
a mill would be useless without control of the bottom. 
Plaintiff testified : Bought land in controversy from Pou, 
together with Newton, about 1868, as shown in Pou’s deed. 
Went into possession, and held jointly with Newton until 
1875 then bought out Newton; then held exclusive posses- 
sion until defendant or his brother put a fence on the bot- 
tom. Supposed at first they did not claim title, but merely 
wanted pasturage. Did not know of any claim of title un- 
til the fall of 1881. The principal reason for purchasing 
any land from Pou was for mill purposes; and plaintiff 
would not have bought without this land. Asked Pou how 
much land lay above for purposes of a pond. He said he 
did not know; that it was unnecessary to name the num- 
ber of acres; that “more or less” and “high water mark” 
and bounds would convey it, and that he was throwing it 
in, as he didn’t need it for pasturage. Witness asked him 
how far high-water mark extended. . Pou replied, “Away 
up the hill-side, as far as witness wanted to goto back water 
from the dam.” Exercised the same acts of ownership 
‘over bottom as over the other unenclosed land. In 1876 or 
1877 spoke of fencing it in presence of Preston. The lat- 
ter was excited, and said his cattle would have no pastur- 
‘age, if this were done. He did not dispute title, and plain- 
tiff let it lie open as a matter of favor. Started to build a 
<lam, race and other improvements, in 1880, and expended 
about $800.00, but a freshet injured the work, and Newton 
having no funds, and plaintiff having already advanced 
heavily, the project was dropped, “else the waters would 
have been utilized, and the land in dispute covered by the 
mill-pond.” Witness detailed some conversation with W. J. 
M. Preston, in which he (plaintiff) asserted his right to the 
property, and Preston did not deny it. Did not know of 
Preston’s claiming the Pou place; he was not in pe-session. 
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Wm. Barr: Does not know where nigh-water mark is. 
W hen creek was up last spring, went and stuck up stobs af- 
ter the water had fallen about three inches. That was 
about one hundred yards from east bank of said stream. 
Water did not cover the whole bottom, but most of bottom 
was covered. Some of the land near the creek was higher, 
and not covered. Bottom is valuable for pasturage. De- 
fendant has built two fences running entirely across the 
creek, and joining the Preston fence on the west side. 

Defendant introduced the following parol evidence: 

W. C. Leverett testified: Has known land fifty years. 
Was shown to him by Holland when mill was there. Fine 
sugar-cane was then growing on it, while the mill was run- 
ning. There is a low flat place at the east side of the 
bottom. The dam which Horsley started to construct, 
might back water some distance up that; not all over bot- 
tom. The side of land next to creek is higher. Don’t 
know where high-water mark is. All the land embraced 
in the plat would make about sixty acres. 

W. J. M. Preston testified: Bought land in controversy 
from L. W. Pou; paid $1,000.00 cash; did not take deed to 
himself; deed was made to W. C. Leverett; lived with Pou 
on place in 1868; had bottom cultivated; had fence along 
line of bank of creek ; knows he always claimed it ; witness 
exercised acts of ownership over bottom and claimed it, and 
Horsley knew it, and never intimated that he claimed it. 
Denies conversations detailed by Horsley; land on east bank 
is higher than that on west ; land on west has been long cul- 
tivated. The fence is within 10 or 20 steps of the creek. 
Does not think mill-pond would overflow land in dispute. 
Witness pastured stock on the land, and exercised the 
same control as over his other land, but did not fence it 
in, and allowed the stock of others to run on it. Entire 
amount embraced in diagram is sixty-five to seventy acres. 

O. M. Benton testified Has been in possession of lana 
in dispute. Witness obtained it from his father, who ob 
tained it from Leverett. Witness has sold to his brother, 


———— 
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the defendant, but has not yet made adeed. Never heard 
of any adverse claim until just before Horsley went to 
Texas. Witness got Horsley, brought him to the place 
and asked him to show the lines; he could not do it; he 
did not claim the land in dispute; did not show any 
high-water marks; said he did not know them. 

The jury found for the plaintiff the premises in dispute. 
Defendant moved for a new trial on the grounds set out 
in the decision. ~hich was refused, and defendant ex- 
cepted. 


Kry & Preston; J. H. Lumpxrn, for plaintiff in error. 


G. T. & C. L. Bartiett for defendant. 


Hatt, Justice. 


This was an action in the statutory form ta recover 
thirty acres of land, more or less, situated on Murder Creek, 
in Jasper county,and was a part of a much larger tract that 
was owned by Lewis F. Pou, who, on the 15th day of Jan- 
uary, 1879, conveyed the premises in dispute to Lucien B, 
Newton and William G. Horsley. Newton subsequently 
conveyed to Horsley, the plaintiff in this suit. The boun- 
daries of the land are set forth in the deed from Pou to 
Newton and Horsley as follows: 

‘Thirty acres of land, more or less, off of what is known as the mill 
tract, including the mill-seat, beginning at an old white-oak stump at 
the Holland Bridge, on the road running from the cld mill-seat to 
William H. Preston’s, and running along William H. Preston’s line 
to high-water mark on the west bank, thence up said creek on the 
west bank, at high-water mark, to John Davidson’s line, then with 
Davidson’s line across said creek to high-water mark on the east 
bank, thence down the east bank at high-water mark of said creek to 
a rock corner to be put up about one hundred yards, more or less, 
above the old bridge.”’ 

The deed containing this description was set out asa 
portion of the plaintiff’s abstract of title. The defendant 
pleaded the general issue, and thereby admitted posses- 
sion of the premises sued for. On these pleadings a trial 
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was had, resulting in a verdict in favor of the plaintiff for 
the premises in question. A motion was made for a new 
trial, which was refused, and upon this refusal the de- 
fendant assigned error, and brought the case here by bill 
of exceptions and writ of error. 

The motion was made for a new trial upon these grounds: 

(1.) Because the verdict is contrary to law and evidence 
and without evidence to support it. 

(2.) That itis decidedly and strongly against the weight 
of evidence. 

(3.) That the court erred in charging the jury that they 
should “ find the line on the west side of the creek along 
with the fence of W. H. Preston up to the line of David- 
son, at high water mark, and thence down said creek at 
high-water mark, if from the evidence they could ascer- 
tain where it was, but if they could not find the high-water 
mark, then they would be authorized to find for the plain- 
tiff to the east bank of the creek.”—-Defendant objecting 
to so much of this charge as related to the line of Wm. H. 
Preston’s fence as being on the high-water mark or on a 
line with it. 

(4.) That the court erred in charging, “ When land is 
conveyed by metes and bounds, whether there be more or 
less than the quantity named in the deed, the purchaser 
obtained title to the whole of it.”—It -is claimed that this 
is error, because the jury mistook the meaning of the court; 
the evidence showing that the whole of the mill tract was 
thirty acres, over half of which was not in dispute, the 
effect of the charge was to withdraw from the consideration 
of the jury the quantity of lana embraced in the entire 
tract. in ascertaining what land was really conveyed by 
plaintiff's deed. 

(5.) The verdict is erroneous in that it finds for the plain- 
tiff land which never belonged to either of the parties liti- 
gant, viz., the land of Wm. H. Preston, no deed being intro- 
duced nor any other evidence fixing high-water mark at 
an along Wm. H. Preston’s fence. 
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1. It is insisted in argument that there is a variance be- 
tween the description of boundaries set forth in the decla- 
ration and that contained in the deed appended as a por- 
tion of the abstract of plaintiffs title. We do not find 
that this variance exists. The boundaries are more fully 
described in the declaration than in the deed from Pou 
to Newton and plaintiff. There are certain particulars in 
the former which are not found in the latter, which were 
doubtless averred to let in testimony applying the descrip- 
tion to the subject-matter in controversy. But be this as 
it may, no exception was taken at the trial on account of 
the alleged variance, and no such question was submitted 
or passed upon by the court. 

2. The third and fifth grounds of the motion for a new 
trial relate to the same subject, and will be considered to- 
gether. The objection to the charge and verdict amounts 
to this, that there was error in making the fence of William 
H. Preston the high-water mark on that side of the creek, 
and that the jury, in following this instruction, found for the 
plaintiff a portion of the land of William H. Preston, to 
which neither of the parties litigant laid claim. Wedo 
not agree with either of these conclusions; the court did 
not charge the jury that William H. Preston’s fence was 
at the line of the plaintiff, on the high-water mark; they 
were referred to the evidence to locate this line, and were 
instructed to follow it, if they could find from that source 
where it was. There was evidence as to the relative sit- 
uation of this fence to the line of the high-water mark on 
that side of the creek. “Along” a line does not signify that 
an object must be on the line, but rather the reverse ; along, 
in this sense, is used as the equivalent of up to, extending 
to, reaching to, and in this sense it is entirely consistent 
with the description contained in the deed from Pou to 
plaintiff and Newton. 

The defendant admitted possession of the entire tract of 
land sued for. He did not by his pleading show, as he 
might have done, what portion of it he claimed, and what 
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he did not claim. He put in no disclaimer as to any of 
it; he insisted on his right to the whole. There was, by 
the pleadings, no special issue made as to the proper bound- 
aries. This issue might have been presented either by a 
special plea or by a bill in equity in aid of the defence, 
out neither was done. The sole question for the jury to 
determine was which party had a right to the land in ques- 
tion, as they both claimed under a common grantor. Ev- 
idence was had as to what constituted high-water mark, in 
the understanding of the parties when the deed was made 
from Pou to Newton and plaintiff, which was older than 
defendant's deed, and which latter deed called for plain- 
tiffs line as his boundary on that side of the creek. The 
land was sold to plaintiff for a mill-seat ; it was probably 
intended that he should have all of it that might be covered 
by the pond made by damming up the stream to render 
it available for the purpose in view. This line being ap- 
parently in the contemplation of the parties, evidence was 
properly admitted, at least without objection from the de- 

fendant, to show the extent of the grant, in this phase of the 
case. There was evidence on which the jury could act, 

and which would authorize them to extend the line beyond 
the banks in which the stream, unobstructed by the dam, 
ordinarily ran. 

If the defendant demanded more certain evidence, it 
was in his power to have procured it, either by a survey 
under the order ot the court, and upon notice to his adver- 
sary (Rules of Court, 55 to 59, both inclusive ; Code. p. 1353 
Ibid., $578), or he might have had processioners appointed 
end the boundaries fixed by them. Oode, §§2384, 3493. 

It has been suggested that there will be difficulty in ex- 
ecuting the writ of habere facias possessionem in this case. 
When this occurs, it will doubtless be properly disposed 
of by the court to which the writ is returnable. We can- 
not raise the question and give directions in advance. We 
have no jurisdiction or authority to interfere and-give 
directions how to deal with a mere apprehended trouble. 
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3. The charge excepted te in the fourth ground of the 
motion was pertinent, and stated the principle of law em. 
bodied in it correctly. No exception is taken to it on this 
account; but it is insisted that the jury mistook the mean- 
ing of the court as to the quantity of land contained in the 
boundaries specified in the deed under which plaintiff 
claimed, and that they did not consider this fact in ascer- 
taining the boundaries. It1s not apparent to us that such 
was the case; it is very certain that no intimation was 
given by the court to that effect. The entire charge is not 
contained in the record, and we must presume that it was 
correct, and covered the point in question. 

4, While the verdict was not, perhaps, required by the 
evidence, we are of opinion that it is supported by it. and 
the presiding judge being satisfied that it was proper, we 
cannot, under well settled rules, interfere to set it aside, 
He has the discretion to act ‘n the case, and so far from 


abusing, he appears to have exercised it soundly and 


legally. 
Judgment affirmed. 


THURMAN, administrator, vs. KYLE. 


1. A citizen of Alabama, doing work or furnishing materials in Geor- 
gia, ha. the same remedies as a citizen of Georgia for like work 
done or material furnished, and may enforce his lien therefor un- 
der §§1979, 1980 of the Code. 

. Although parties may have agreed in Alabama as to the price of 
lumber to be furnished for building a house in Georgia, no quantity 
of lumber being agreed upon, but the same being furnished ac- 
cording to bills subsequently forwarded by the vendee, and the 
lumber was to be delivered in Georgia, and was so delivered and 
used, the law of the place of execution of the coniract controls, 
with respect to its construction and the remedies for its enforce- 


ment. 
Febru -ry 9, 1884. 
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Liens. Mechanics. Contracts. States. Actions. Be- 
fore Judge Farn. Dade Superior Court. March Term, 
1883. 


Reported in the decision. 
Grauam & Gran, for plaintiff in error. 
Joun G, Hare; KR. J. McCamy, for defendant. 


Jackson, Chief Justice. 


The only matter in dispute between the parties in this 
case is, whether the plaintiff has a lien on the store-house 
of the defendant which can be enforced as valid and bind- 
ing. The plaintiff lives and does business in sawing lum- 
ber in Gadsden, Alabama, and the defendant wanted lum- 
ber to build a store in Rising Fawn, Georgia, where he resi- 
ded. So he made a contract in Gadsden with the plaintiff 
to furnish him the lumber, as it should be ordered by him 
from Rising Fawn, Georgia—the places being connected by 
rail. It was ordered at different times in January and 
February, and sent to defendant at Rising Fawn, and used 
in building the store. The lien was duly recorded; and 
the questions made are, first, is it an Alabama contract, 
made with a citizen of that state, and can he, on such con- 
tract, have a lien on property in Georgia, under sections 
1979 and 190 of the Code? The language of 1979 is, 
among other things, “all contractors, material, men, and 
persons furnishing material for the improvement of real 
estate * * * shall each have a special lien on such 
real estate.” 

1. This plaintiff is a person who did furnish material to 
improve a lot in Rising Fawn, by its being contracted for 
and used in erecting a store-house on said lot. So he is 
_embraced in the words of the statute. Is he excluded by 
being a resident of Alabama? A citizen of Alabama, do- 
ing work or furnishing material in Georgia, has the same 
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remedies as a citizen of Georgia. This would seem to be 
settled by the constitution of the United States, and we 
are aware of no decision of any court to the contrary. See 
2 Swan, 130 

2. But it is said that the contract was made in AlAdbama, 
and therefore there is no lien. True, it was made in Ala- 
bama so far as the agreement to sell and buy at a certain 
price is concerned, but the delivery under this agreement 
was to be made in Georgia, and the lumber was delivered 
at Rising Fawn, in Georgia, as called for at different times 
subsequent to the agreement. So that, to all reasonable 
interpretation, it was to be executed in the state of Geor- 
gia; and if the agreement was thus to be executed in 
Georgia, and the materials furnished in this state, for the 
improvement of real estate here, all doubt about the va- 
lidity of the lien of an Alabama contract for lumber here 
would vanish; for the law of the place of the execution of 
a contract is the law of its construction, and the remedies 
for its enforcement. See 49th Barbour, 250, citing there 
45 Barb., 249; The Alida, 1 Abb. Adm., 173; 3 Comst., 
438; 17 N. Y., 458-465; 5 Sanf., 342,362; 2 Bosw., 506. 

Soin 78 N. Y. (Courtof Appeals), much relied on by 
plaintiff in error, the entire work on the machine was done 
in New Jersey, and it was, when finished, there delivered, 
and there became the property of the defendant. The 
ruling of the court was simply that the mechanic’s lien 
law of New York, for the counties of Kings and Queens, 
had no extra territorial effect, but was intended for the pro- 
tection of those who perform labor or furnish materials 
within the state. The court say “ when this engine was 
brought into this state and put into this factory. it belonged 
to the defendant. The plaintiff did not furnish any mate- 
rial in this state ;” as much as to say, if he had, his lien 
would have been valid. And in that case, too, the court 
leave it an open question whether that engine did not im- 
prove real estate where erected, intimating that if it had, 
the lien, even in that case, would be good. 
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In the case at bar, the material was to be furnished in 
this state, to be put on this lot; it was so furnished and 
used, and did improve the lot. So that even squaring this 
case with the strongest furnished by plaintiff in error, the 
lien here is good. 

In 45 Gu., 541, the case was that of a foreign contract 
executed in this state, and the point was made that it was 
so, and therefore no lien attached but it was unnoticed 
by the court; the decision turning on another point. 

In the case at bar, no complete contract was made in 
Alabama. The witness says: “A verbal contract was 
made between Kyle and Curry as to prices of lumber * * 
which Curry said he wanted forthe purpose of building 
a store in Rising Fawn, Georgia. No quality of lumber 
was at that time agreed on, Curry taking memorandum of 
prices, and said he would forward bills for what he wanted 
on his return home. The lumber was to be sent to Rising 
Fawn, Georgia,” and then the witness proves the account 
attached to the declaration, which shows when it was sent, 
at different times in January and February, the agreement 
as to prices having been made in December or early in 
January. 

So that in this case the contract was completed in Geor- 
gia, the lumber furnished in Georgia, and it improved real 
estate in Georgia. 

Judgment affirmed. 


Ceci, & THRASHER vs. GAZAN. 


1, Where a levy was made under an attachment before judgment, 
and a claim interposed thereto, the issue is whether the property 
levied on is that of the defendant in attachment or that of the 
claimant; the issue so made is not affected by a subsequent judg- 
ment which did not cause the levy, though illegal. Ifthe property 
be found subject to the attaching creditor, he must get a good judg- 
ment before he can get his money; and if that which he has be 
not good, he must get another. 
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2. Where interrogatories show no venue as to place of execution, 
they are not admissible, on proper objection chereto, unless some 
good reason can be shown which renders them admissible, not- 
withstanding the defect. None such was shown here. 

-) That the same interrogatories had been rejected for the same 
reason on a former trial, did not make them admissible on another 
trial. 

.6.) The object of notice in writing of the objections to the execution 
of interrogatories is that the other party may move to continue to 
have the interrogatories re-executed, if he deems them material ; 
if he deems them immaterial, that he may try; in either case, 
that he may act advisedly and without surprise. The notice is 
put on the interrogatories in writing, that there may be no mistake, 
and that the court may be certified thereof. When, therefore, ob- 
jection had been made to interrogatories, on the ground that no 
venue was shown, and they were rejected on that ground, on a 
second trial of the same case, at a subsequent term, the objection 
will not be overruled because notice thereof was not given in 
writing. 

.) Especially is this so, where the party who did not take out the in- 
terrogatories offered them in evidence. 

. The presiding judge did not abuse his discretion in overruling the 
motion for new trial on the ground of want of evidence to support 
the finding. 

. Though a motion to dismiss a writ of error, because the bill of ex- 
ceptions was withdrawn for acknowledgment of service after filing, 
would be good if made in time, yet where the motion was not 
made until the day after the case was argued, it came too late. 


September 18, 1883. 


Attachment. Olaim. Judgments. Interrogatories. 
Notice. Practice in Superior Court. New Trial. Prac- 
tice in Supreme Oourt. Before Judge Hansett. Brooks 
Superior Court. May Term, 1883. 


An attachment in favor of Gazan against Young was 
levied on certain mules, and a claim was interposed by 
Cecil & Thrasher. Ihe case was carried to the superior 
court by appeal. On the trial, plaintiff introduced in evi- 
dence the attachment papers having thereon the levy, 
verdict, judgment, and the judgment of the county court 
in the claim case, and proved possession in the defendant 
at the time of the levy. He also introduced testimony to 
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show a conversation, after the levy, between Young and 
Thrasher, in which the latter spoke of saving the mules, if 
Young would fix up the papers. 

The claimants introduced a bill of sale from Young to 
them, conveying the mules, and bearing date some months 
before the levy. They also introduced testimony to the 
effect that the bill of sale was executed at the time it bore 
date to secure a debt; that on the day of levy, 
Thrasher carried Young before witnesses, before whom he 
acknowledged his signature, and who signed the instru- 
ment. Thrasher explained the conversation between him- 
self and Young, by stating that if he was heard to say 
anything, it was that, if the papers were good, he would 
save the mules. 

The jury found the property subject. Claimants 
moved for a new trial, on the following grounds: 

(1.) Because the court erred in admitting in evidence 
the attachment papers in the case of Gazan vs. Young, as 
evidence for the plaintiff, over objection by claimants, for 
the following reasons: 1st. Because they were irrelevant. 
2d. Because no judgment had been issued on the attach- 
ment. 3d. Because a general judgment had been entered 
up, if any at all, when the pleadings required a special 
judgment; that is to say, a judgment against the property 
.evied on; and, 4th, Because there was an adjudication of 
the attachment case during the pendency of the claim 
case. 

(2.) Because the court erred in rejecting the interroga- 
tories of Young, when tendered by claimants, notwithstand 
ing the fact that said interrogatories had been rejected by 
the court on the former trial, on objection by the same 
party for the same reason, when they were then tendered 
by claimants. [The objection was that the place of execu- 
tion did not appear. No written objection was made. ] 

(3.) Because the verdict of the jury was decidedly 
against the weight of the testimony. 
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(4. Because the said verdict was against the law and 
the evidence, and was without evidence to support it. 

(5.) Not certified. 

The motion was overruled, and claimants excepted. 

On the day after the argument of this case, a motion to 
dismiss the writ of error was sent to the cierk by mail. 
The ground was that the bill of exceptions had been with- 
drawn for service after being, filed in the office of the clerk 
of the superior court. 


D. W. Rountres, for plaintiffs in error. 


W. C. McCAtt, by brief, for defendant. 
Jackson, Chief Justice. 


This is a claim case between a plaintiff in attachment 
and the claimants of two mules, which were levied on by the 
attachment prior to the judgment in attachment. The 
property was found subject, and a motion for a new trial 
having been denied, the claimants excepted. 

1. One ground of this motion insisted upon here is, that 
the judgment in attachment was void, and was improperly 
admitted in evidence. If it were, it could not affect the 
claim case, because the levy was not by an execution 
issued upon the judgment, but by virtue of the attachment 
before judgment ; and the issue was, is the property levied 
on that of the defendant in attachment, or does it belong 
to the claimants? It is clear that the levy being made be- 
fore the judgment against the defendant in attachment, 
could not be affected by a judgment which did not cause 
the levy at all, though that judgment were illegal. If the 
property be found subject to the attaching creditor, he 
must get a good judgment before he can get his money; 
and if that which he has be not good, he must get another. 
We are inclined, however, to think that at bar, though 
irregular, may be upheld as substantially correct, and 


—- 
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therefore valid; but it is not necessary now to adjudicate 
that point. Code, §§3323, 3327, 3379. 

2. The next point insisted on is that certain interroga- 
tories were improperly rejected by the court. There was 
no venue; therefore, they were properly rejected, unless 
the plaintiff in error shows some good reason at law why 
they were admissible, notwithstanding this defect. The 
reason urged is, that they were rejected at the former 
trial. Wedo not see how the fact of their having been 
once rejected as illegal made them legal and admissible 
on the next trial. The question of their legality came up 
afresh, it is true, for the grant of a new trial works a trial 
de novo ; but if they were illegally executed on the first 
trial, and rejected then, they were hardly healed by the 
grant of a new trial. It is urged that notice of objections 
to them in writing must be filed, if they have been twenty- 
four hours in court; and none were filed in this case, 
though these interrogatories had been in court ever since 
the last term; but the fact that they were then rejected, on 
the objection then made, made known that objection to the 
adverse party, gave the adverse party most emphatic and 
telling notice of it; more so, indeed, than an objection in 
writing unacted on by the court, and thus made known 
the objection to the opposite party, and knowledge is notice, 
whenever the object of the notice is to make known the ob- 
jection so that the party may not be taken unawares, but 
may act with his eyes open. The object of notice in writing 
of the objection to the execution of the interrogatories is 
that the other side may move to continue to have the in- 
terrogatories executed, if he deem the objections fatal; if 
he deem them immaterial, that he may try ; in either case, 
that he may act advisedly, and without surprise. The no- 
tice is put on the interrogatories in writing, that there 
may be no mistake about it, but the court may be certi- 
fied thereof, which is answered when the court acted upon 
the objection and rejected the interrogatories before, on 

v 71-41 
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the preceding trial. These views become stronger in a 
case where the party who did not take out the interroga- 
tories offered them. The party who took them out would 
hardly have to object to them in writing, or give notice of 
objections. Code, §§3888, 3889, 3892 ; 53 Ga., 162. 

3. We cannot say that the presiding judge abused 
his discretion in overruling the motion for a new trial, on 
the ground of want of evidence to support the finding. 
The property was in the possession of the defendant in 
attachment when levied on; and when that was shown, it 
was subject, unless the claimant showed title. The title 
shown was a bill of sale of older date than the levy; but 
this bill of sale was attacked for fraud, as having been 
antedated ; and as fraud is subtle, slight circumstances may 
prove its existence. The circumstances in this case are 
sufficient to uphold the verdict. Proof is made that de- 
fendant in aitachment and one of the claimants conversed 
about saving the property, after the levy of the attachment, 
by fixing the papers, and the property remained in pos- 
session of defendant, not only long after the date on the 
bill of sale, but after the levy. There is also some evidence 
of disclaimer of interest by the claimants, and the consid- 
eration of the sale to them by defendant is not as clear 
and full as it might and should have been, when the trans- 
action was attacked as fraudulent. 

In view of the whole record, we cannot do otherwise 
than affirm the judgment. 41 Ga., 196; 42 7d., 146. 

The judge declined to certify the last ground. 

4. The motion to dismiss the writ of error is good, but 
came too late. 

Judgment affirmed. 
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E Luis vs. Hunnicutt e¢ ail. 


There was no error in dismissing this bill for want of equity. The 
fee simple title to the property in question was put in Hunnicutt 
by the deed of June 20, 1867, from Payne to him, and there is no 
cloud on the title held under him. 

(a.) Were it otherwise, a court of equity would not reform a deed 
made by him individually, so as toconvert it into a deed as trustee 
for certain cestuis que trust who never received any of the purchase 
money, nor were otherwise involved by the individual deed of their 
trustee. 

February 9, 1884, 


Deeds. Title. Estates. Trusts. Equity. Before Judge 
Hammonp. Fulton Superior Court. April Term, 1883. 


Ellis filed his bill against Hunnicutt, Mrs. Hunnicutt, 
her children, Jonathan Norcross, and various purchasers 
of property under Hunnicutt and Norcross. The bill was 
in the nature of a proceeding guza timet and to remove a 


cloud from titles to real estate, and alleged, in brief, as 
follows: On December 8,-1856,one Edwin Payne made to 
Columbus Payne, as trustee, a conveyance of certain slaves, 
for the use of Letitia A., sister of the trustee, and the chil- 
dren of her body, with remainder over in case she died 
without leaving any child or children, but free from the 
use, benefit or control of any husband. The property 
mentioned in this deed was conveyed upon consideration 
of love and affection to Letitia A. and ten cents in money. 
It was as an advancement znter vivos to the said Letitia 
A., was valued at $3,450.00, and was not to be sold ex- 
cept by order of a court of chancery. This convey- 
ance was recorded December 7th, 1857. Afterwards 
Letitia A. Payne married Calvin W. Hunnicutt, and the 
negroes were delivere1 to him and his wife, and held by 
them until set free by the war between the states. On 
June 20, 1867, Edwin Payne conveyed a certain undi- 
vided half interest in about eighteen acres of land lying 
in Fulton county, and owned as tenants in common by 
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Edwin Payne and Jonathan Norcross. This deed was 
made “ between Edwin Payne, of the county of Fulton, of 
the one part, and Calvin W. Hunnicutt, husband of his 
daughter, Letitia A. Hunnicutt, formerly Letitia A. Payne, 
of the county of Fulton, of the other part.” It witnessed 

‘‘That the said Edwin Payne, in lieu of the negroes formerly given 
to Columbus M. Payne, as trustee for the said Letitia A., as an ad- 
vancement inter vivos, who have been set free by the late war,’’ (nam- 
ing the negroes) ‘‘ and for and in consideration of the natural love 
and affection which he has, and bears, to the said Letitia A , and the 
sum of five dollars,’’ etc., ‘‘ has granted, bargained, sold and con- 
veyed,” * * “unto the said Calvin W. Hunnicutt, as an advancement 
inter vivos of a portion of my estate which he would be entitied at my 
death, which is to be estimated at the sum of thirty-five hundred 
dollars in the final settlement of my estate, so as to make each of his 
children, either dead or alive, if dead, through their children, equal, 
receiving that portion to which the deceased, if living, would have 
been entitled, his heirs and assigns,”’ etc. 

The deed concluded by granting the said undivided in- 
terest to said Hunnicutt, “ his heirs, executors, adminis- 
trators and assigns in fee simple.” 

In the year 1870 said Edwin Payne died, leaving a will 
which was duly admitted to probate in Fulton county, with 
Columbus M. Payne as executor, and the estate is not yet 
wound up and the executor discharged. The will was 
executed on 13th July, 1858, and a codicil added thereto on 
28th May, 1864. In the sixth item of the will itself, such 
share of his estate as should go to his said daughter, Le- 
titia A., was to be held in trust for her for life, and then 
to go to her children. In the second item of the codicil, 
the only change made was that the share of said Letitia 
A. should vest in her husband, C. W. Hunnicutt, for life if 
he should survive her, and then go to her children. The 
ninth item of the will is as follows: 

‘*T have a book of accounts in which I have charged, and will 
charge, my above named children and grandchildren with the prop- 
erty I have given, or may hereafter give them, which is to be taken 
into the account on the final settlement between them, as advance- 
ments without interest. My desire is that my child:en shall receive 
equal portions of my estate. The children of my deceased daugh- 
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ter, Mrs. Manning, receiving the share to which their mother would 
be entitled, were she living. 

In the year 1869, Calvin W. Hunnicutt and Jonathan 
Norcross divided the land, the one-half interest in which 
had been conveyed by the said deed of 20th June, 1867, 
Hunnicutt receiving the southern part of the land, and 
each afterwards sold off certain parts of his share. 

On the 23d November, 1880, one Mrs. Stewart bought 
a portion of the land so taken by said Calvin W. Hunni- 
cutt in the partition, and received from Hunnicutt, in his 
individual capacity, a deed therefor, which was duly re- 
corded. Complainant, on Ist July, 1882, purchased from 
Mrs. Stewart this lot, he having on 16th October, 1880, 
purchased a part of the land adjoining that sold him by 
Mrs. Stewart. This first purchase was from C. W. Hunni- 
cutt, who sold to complainant, as well as to Mrs. Stewart, 
as if the Jand belonged to him in fee simple and unaffected 
by any use or trust whatever. Upon the land thus pur- 
chased by complainant valuable improvements have been 
made, and the lot and buildings could be sold for ten 
or eleven thousand dollars, but the person desiring to pur- 
chase thinks the deed of Edwin Payne to C. W. Hunnicutt, 
of 20th June, 1867, did not convey the absolute fee simple 
title, but only such title as the deed of trust of Sti De- 
cember, 1856, conveyed to Columbus M. Payne; or some 
other title incumbered with a trust in favor of Mrs. Hunni- 
cutt alone, or in her favor and in remainder to her chil- 
dren. And for these reasons complainant is prevented 
from effecting a sale of the property, and so has a cloud 

cast upon his title. 

Complainant in his bill admits “ that while it may have 
been, and probably was, the intention of said Edwin Payne 
to convey the said undivided interest in the said land, as 
set forth in said deed, to said Calvin W. Hunnicutt in fee 
simple, and free from the uses and trusts imposed upon 
the said trust deed made to Columbus M. Payne, yet com- 
plainant is informed and believes, and so charges, that the 


” 
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said deed of 20th June, 1867, was and isa trust deed,” 
or that under it Mrs. Hunnicutt has the tee simple title. 
Complainant avers that in no event does C. W. Hunnicutt 
have the title in fee simple. 

The prayer of the bill was, in effect, that the deed from 
Payne to Hunnicutt, of June 20, 1867, be construed and 
held to convey a free and unincumbered title ; or, if not 
so, that it be reformed so as to speak the true intention of 
the parties; that the partition between Hunnicutt and 
Norcross and the sales made by them be confirmed, and 
the title of the complainant be decreed valid. 

On general demurrer, the bill was dismissed, and com- 
plainant excepted. 


Henry B. Tompkins, for plaintiff in error. 
Hopkins & GLENN, for defendants. 


Jackson, Chief Justice. 


We see no error in the judgment Cismissing this bill 9a 
demurrer, for want of equity. The fee simple title to the 
property in question is put in Hunnicutt by che deed of 
June 20th, 1867, from Edwin Payne to him, and there is 
no cloud on the title of the plaintiff in error. If there 
were, no court of equity would reform a deed made by 
Hunnicutt individually, so as to convert it into a deed as 

rustee for certain cestuis gue trust who never received any 
of the purchase money or were otherwise involved by the 
individual deed of their trustee. 

Judgment affirmed. 
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Smitu et al. vs. PHINIZY et al. 


1, Equity is loth to open a judgment at law and let in defences which 
could have been made when the case was on trial at law and be- 
fore the judgment was rendered ; and it will never doso when the 
negligence of the defendant at law is the reason given, or apparent 
from the facts, why such defence was not made. 

. Where certain accommodation indorsers filed a bill, alleging that 
they became sach relying on the security furnished by certain land 
which their principals had conveyed to the creditor as security for 
the debt, and that the creditor had since re-conveyed the land to 
the debtors, but it appeared from the bill that both of the princi- 
pals were insolvent, that one of them was a bankrupt. and that 
the creditor had brought suit on the note against the principals 
and securities, without reference to the land, the sureties were 
thereby put upon notice that the creditor was not proceeding 
against the land, and if they failed to make any inquiry or to ex- 
amine the records to ascertain the condition of the landed security, 
and permitted judgment to be rendered against them, equity would 
not interfere in their behalf. 

(a.) The presumption is that an execution follows the judgment on 
which it is founded, and that the judgment does not go beyond th2 
pleadings. A general execution for money being exhibited toa 
bill, the judgment and declaration will be presumed to have been 
likewise general. 


September 11, 1883. 


Jadgments. . Equity. Practice in Superior Court. 
Principal and Surety. Presumptions. Before Judge 
Houtcuins. Clarke Superior Court. May Term, 1883. 


S. S. Smith and R. R. Saulter filed their bill against F. 
Phinizy and the sheriff of Jackson county, alleging, ir’ 
brief, as follows: Milledge S. Durham desired to borrow 
$1,000.00 from Phinizy, and to secure him therefor, pro- 
cured his two sons, M. L. and H. C. Durham, to make to 
Phinizy a note, dated January 29, 1874, due one day after 
date; also to make to Phinizy a deed to certain land, as 
security for the note, taking bond for a reconveyance on 
payment of the debt. Milledge S. Durham indorsed the 
note himself; and as further security—which Phinizy re- 
quired—complainants also indorsed it. They were accom- 
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modation indorsers, and relied on the land conveyed tc 
secure them from loss, it being worth much more than the 
debt. On November 21, 1874, $750 was paid and cred- 
ited on the note, and on that day Phinizy re-conveyed the 
land to M. L.and H.C. Durham. (From an exhibit to the 
bill it appears that this re-conveyance was recorded.) 
Complainants had no knowledge of this re-conveyance. 
To the February Term, 1876, of court, Phinizy commenced 
his action on the note against the principals and indorsers. 
Complainants relied on the land which had been conveyed 
to the creditor as ample security, and made no appearance 
or defence, and a judgment was rendered by default. 
The Durhams are all totally insolvent. and  L. and M. 
S. Durham have gone into bankruptcy, leaving no assets, 
and have been discharged.’ The execution has been levied 
on the property of Smith by the sheriff of Jackson county. 
Complainants have discovered the re-conveyance, and in- 
sist that they were injured by it and discharged. The 
prayer was for injunction, subpsena and general relief. . 

By amendment, complainants alleged that Phinizy, 
learning that M. L. Durham had been adjudged a bank- 
rupt, though no plea of bankruptcy had been filed, sus- 
pended his action against that defendant, and took judg- 
ment against the others. 

On demurrer, for want of equity, the bill was dismissed, 
and complainants excepted. 


S. P. Tavxmonp, for plaintiffs iz error. 


W.C. Howarp; L. & H. Coss; A. S. Erwry, for de- 
fendants. 


Jackson, Chief Justice. 


1. Equity is loth to open a judgment at law and let in 
defences which could have been made in defence when 
the case was on trial at law, and before the judgment was 
rendered ; and it will never do so, when the negligence of 
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the defendant at law is the reason given, or apparent from 
the facts, why the defence was not made. 1 Kelly, 138; 
2 1b., 280; 4 Ga. 176 63 Jb., 627. 

That principle rules this case. Phinizy’s deed of the 
land back to Durham was made the same year that Dur- 
ham deeded it to him, and recorded. Durham, for whom 
the complainants were sureties, became bankrupt; Phin- 
izy sued the note, yet these sureties of a bankrupt did not 
inquire at all about the security which the land, while 
Phinizy held it, was to him and to them; nor did they look 
on the record-book of deeds, open to them, to see whether 
or not it had been parted with by Phinizy, who was their 
trustee in law to hold it for them. This daches shuts the 
door of equity to them, when they seek to set aside a judg- 
ment which slight diligence could have prevented from 
being had. 

2. Besides, the suit at law itself gave them notice that 
the land was not available to Phinizy. It was not sued 
for by him, and judgment asked to condemn it. The pre- 
sumption is, that the execution follows the judgment, and 
that the judgment does not go beyond the pleadings, but; 
follows the declaration. The execution appended to the 
bill is a plain one for money—a general execution; the 
judgment, it is therefore presumed, was general, and the 
declaration was simply against the principal and sureties, 
and not for any special judgment against the land which 
Phinizy held as security ; so that the sureties were put on 
notice that Phinizy did not seek to go on the land, and 
the question must have arisen, has he abandoned it, and 
why? If he has, he has discharged us, and we must plead 
the discharge. Napier vs. Saulsbury, Respess & Co., 63 
Ga., 477, 480. 

So that, not only was the record open to the complain- 
ants, inviting their diligence, and the bankruptcy of their 
principal known to them, demanding their vigilance 
about this landed security, but the failure of the payee of 
the note to assert his lien on the land, and to get a special 
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judgment condemning it, appearing on the very face of the 
declaration against them, cried to them in a still louder 
voice, “ Look out for your landed security.” Yet, even 
this failed to awake them, and they slumbered on until 
the fatal judgment made that slumber the sleep of death. 
“ Vigilantibus non dormientibus jura subveniunt.” 


to 


Judgment affirmed. 





Tae Savannau, Frorma and WesTERN Raitway vs. 
BARBER. 


. The first grant of a new trial will not be closely scrutinized to de- 


tect errors therein. 


. The case was not fairly presented to the jury, and the grant of a 


new trial was right. 


.) Although a declaration may allege certain specifications of neg- 


ligence by the servants of a railroad company, yet if proof be al- 
lowed to go to the jury without any objection, and without any 
motion to rule it out, showing acts outside of those alleged, sem- 
ble that the plaintiff should not be held strictly to the allegata by 
the charge. . 


. Ina suit by one who was coupling cars, brought against the com- 


pany for an injury to bis hand, it was error to charge that the 
plaintiff could not recover, unless it was impossible for him to ex- 
tricate his hand without injury, when the emergency was upon 
him. The rule is, that he could not recover if, by ordinary care, 
he could have avoided the injury. 


. In order for a railroad employé to recover from the company for a 


physical injury to him, done in the business in which he was en- 
gaged, he must be blameless about the business which caused the 
injury. Negligence or carelessness not contributing to the injury, 
would not prevent a recovery. 


. While, in order for a railroad employé to recover against the com- 


pany for an injury occurringin connection with his employment, he 
must be blameless in connection therewith, and the company neg- 
ligent, yet when the employé shows either that he was blameless 
or the company was negligent, a presumption of the other arises, 
and the onus is shifted to the defendant. 


. Where the presiding judge thinks that he has expressed an opin- 


ion on the facts in his charge, and grants a new trial, his judgment 
will not be readily interfered with, unless the evidence demands 
the verdict, in spite of errors of law. 


Januery 8, 1984. 











SEPTEMBER TERM, 1883. 645 


The Savannah, Flor da and Western R ilway vs. Barber. 


New Trial.. Charge of Court. Allegata and Probata. 
Master and Servant. Railroads. Damages. Negligence. 
Onus Probandi. Before Judge Apams. Chatham Supe- 
rior Court. December Term, 1882. 


Barber brought suit against. the Savannah, Florida and 
Western Railway Company. His declaration alleged that 
he was a car coupler on that road; that a part of his duty 
was to “go between the moving cars or boxes attached to 
the engine, and stationary cars or boxes to be coupled, 
and to safely take up with his left hand the link used in 
coupling said cars and boxes, and cause said link to enter 
the bumper of the car-or box to be attached, and to be fast- 
ened with the coupling pin to be used for said purpose ; 
that said services of your petitioner in so coupling cars 
and boxes, in the employ of the aforesaid defendant, were 
of such a character, and were necessary to be performed by 
your petitioner in the manner aforesaid, and could not be 
performed, with any degree of safety by your petitioner, 
without the exercise by said engineman of care and dili- 
gence in regulating and controlling the speed, in manner 
aforesaid, of the said moving cars and engine;” that in 
the performance of such duty he gave the usual signal 
for the engineer to slacken the speed of the engine and 
moving cars, took up the link and held it in position to enter 
the bumper of the cars to be annexed, when the engineer, by 
putting on steam, reversing his engine, or other unknown 
means, suddenly increased the speed of the moving cars, 
caught the plaintiffs hand between the bumpers, without 
fault on his part, and crushed his fingers. 

There were two other counts in the declaration, one of 
which alleged that it was the duty of one Fisher, another 
employé of the road, to give the proper signals to the en- 
gineer, and while plaintiff was between the cars, he sud. 
denly, and without warning, gave a signal to the engineer 
which caused the increase of speed and the consequent in- 
jury. The third count alleged that both Fisher and plain- 
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tiff gave signals to the engineer (Ellis) ; that while plain- 
til! was between the cars, the engineer suddenly, either 
with or without a signal from Fisher, increased the speed, 
ete. 

It is unnecessary to set out the evidence in detail. It is 
only necessary to state that plaintiff testified that the link 
was in the stationary car, and he was proceeding to insert 
it into the bumper of the moving car, when the accident 













occurred. 

The jury found for the defendant. Plaintiff moved for 
a new trial on the following among other grounds : 

(1.) Beeause the court charged as follows: “It is for 
you tosay,on the whole case made by all the proof, 
whether Barber was without fault, and whether the com- 
pany was at fault, as allegedin the declaration, and Barber 
cannot recover in this case, unless you find that he was 
wholly without fault, and that the company was at fault, 
as alleged in the declaration. If you find that Barber con- 
tributed to the injury by any substantial fault, however 
slight, you need not pursue your investigation any further; 
it will then be your duty to render a verdict for the de- 
fendant. Toentitle Barber to recover, he must have been 
blameless. If he was not blameless, it will make no dif- 
ference whether Fisher or Ellis, or both of them, was neg- 
ligent. It will make no difference whether or not Barber 
acted under the orders of a superior officer; unless he was 
blameless, he cannot recover. Plaintiff can only recover 
upon proof of the acts of negligence and carelessness set 
out in the declaration, and proof of any other act or acts 
of negligence, or carelessness of the employés of the de- 
fendant, will not authorize a recovery, unless the jury is 
satisfied from the evidence that the acis of negligence set 
forth in the declaration have been satisfactorily proved.” 

(2.) Because the court charged as follows: “If you find 
that Barber was blameless, you will next look to see 
whether or not Fisher or Ells, or both of them was guilty 
of negligence which caused the injury ; youcannot find for 
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the plaintiff, unless you find that Barber was blameless, 
and that the engineer Ellis, either with or without a sig- 
nal from Fisher, suddenly put on steam, reversed his en- 
gine, or by some means unknown to Barber, increased the 
speed of the engine so as to cause the bumper of the mov- 
ing car and the bumper of the stationary car to come to- 
gether with such rapidity as to render it impossible for 
Barber to extricate his hand.” 

(3.) Because the court charged as follows: “Ifthe injury 
was caused entirely by any negligence of the company’s 
employés other than Fisher and Ellis, or by any negligence 
of Fisher or Ellis, or both of them, not alleged in the decla- 
ration, the plaintiff cannot recover.” 

(4.) Because the court charged as follows: “Examine 
the declaration and compare it with the evidence, and if 
you find that the evidence makes a different case from the 
one set forth in the declaration, the plaintiff cannot re- 
cover.” 

(5.) Because the.court charged as follows: “If you find 
that the plaintiff has alleged that it was his duty to cause 
the coupling link to enter the car or box to be attached, 
and the evidence discloses that he did not do this, but on 
the contrary, caused the link to enter the bumper of the 
moving train, he cannot recover.” [This ground is num- 
bered Sth in the motion. } 

(6.) Because the verdict was contrary to law ard evi- 
dence. 

The court granted the new trial, and defendant excepted. 


Cuisotm & Erwiy, for plaintiff in error. 


R. R. Ricwarps, for defendant. 


Jackson, Chief Justice. 


1. The first grant of a new trial is not closely scrutinized 
to detect errorsin the grant. This is the first grant to this 
plaintiff in error. 
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2. Even if it were our duty to reverse this well settled 
rule, and to examine the various errors of law alleged in 
the motion for a new trial, upon all of which error is 
assigned here, either by the plaintiff in error or the defend- 
ant on a cross-bill of exceptions, or pendente lite bill, it 
seems to us that the case was not fairly presented to 
the jury, and that the judge was right to try the case again, 
to correct manifest error. Though the declaration may 
allege certain specifications of negligence by the servants 
of the company, yet if proof be allowed to go to the jury, 
without objection, outside of those alleged, we hardly think 
that the plaintiff should be held strictly to the allegata, no 
objection having been made tc the admission of the evi- 
dence, and no motion to rule itout. The reason is obvious 
after verdict, because by amendment the declaration could 
have been amended, so as to cover the omitted allegations. 
Why should not the same rule obtain after the testimony 
is all in, the argument closed, and the judge is engaged in 
charging the jury? 49 Ga., 268; 52 Jb., 15. 

3. But as the case is to be tried again, and the declara- 
tion may be amended, if necessary, it is unnecessary to 
rule this point. It is quite certain that the court erred in 
charging that plaintiff could not recover, unless it was im- 
possible for him to extricate his hand without injury, when 
the emergency was upon him. The rule is that he could 
not, if by ordinary care he could have avoided the injury 
to his hand. Code, §2972. 

4. It is quite certain, also, that the court erred in the 
charge that plaintiff must be blameless, without qualifica- 
tion. The law is, blameless about the business which caused 
the injury. If neglectful or careless, it must have been 
contributory to his hurt, to prevent recovery. 63 Ga., 1738, 
since affirmed by a unanimous court. 

5. So the court erred in charging to the effect that the 
burden is on the plaintiff, not only to show himself blame- 
less about the catastrophe, but the defendant negligent. 
It is true both must appear to the jury; but the moment 





SEPTEMBER TERM, 1883. 649 


Keaton, executor, ef al. vs. Mayo. 


the plaintiff proves to the jury either, the legal presump- 
tion proves the other, intil rebutted, and the defendans 
must rebut that presumption. See 61 Ga., 151, where 
this rule was clearly applied vice versa, that is, in behalf 
of the railroad company. It was there held that where 
the company proved contributory blame on the part of 
plaintiff, or freedom from negligence itself, then the pre- 
sumption against it was rebutted, and the onus shifted on 
the plaintiff. It is true the above is not a case of an em- 
ployé, and the presumption is on the company the moment 
the killing is shown; but the principle in respect to the 
shifting of the onus is analogous. The case of the Central 
Railroad Company vs. Sears in 59 Ga., 436, is more di- 
rectly in point, and there the rule is laid down in favor of 
the company, “that no presumption arose in his (the 
employés) favor until he proved himself faultless or others 
to blame for the disaster.” When he did either, of course 
the burden was shifted. 

6. The court itself ruled that it gave expression or inti- 
mation of an opinion on facts, as charged in the 8th ground. 
Having so concluded himself, and desirous to avoid the in- 
timation another time, we do not interfere often with a 
judge who so thinks. While the facts do not require the 
verdict, so that the grant of the new trial would be erron- 
eous notwithstanding errors of law, we express no opinion 
on the point of weight of evidence, but leave the issue to 
the jury and court below. 

Judgment affirmed. 


KeEaTon, executor, e¢ al. vs. Mayo. 


[This cage was argued at the last tcrm, and the decision reserved.] 


1. Where an auditor reports the evidence before him and his conclu- 
sions thereon, such conclusions are prima facie correct, but the 
presumption of correctness may be rebutted, and this may be done 
by the evidence reported by the auditor as well as by aliunde tes- 
timony. If no facts are reported, but only results, then evidence 
outside of the record is essential to sustain the exceptions or over- 
throw the prima facie result. 
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2. Admissions made with a view to a compromise are not admissible 
in evidence. 

3. Where two partners were engaged. in working plantations, one of 
them manzying the business, and the other sold to the firm a plan- 
tation by turning it overas a part of the capital, he became a cred- 
itor to the fuil extent of the value of such plantation, and was ere 
titled to payment as a creditor before the firm could be said to 
make any profits for division. 

(a.) The entire case shouid be tried over, the matters in question 
should be again referred to the auditor, and the rule prescribed in 
Gunnell v. Bird, 10 Wall., 304, should be applied, as the mode of 
arriving at the true balance due, if any. 

October 9, 1883. 


Auditors. Practice in Superior Court. Partnership. 
Debtor and Creditor. Before Judge Wooren. Dougherty 
Superior Court. October Term, 1882. 


Reported in the decision. 


W. E. Smita; Vason & AtFriend; R. F. Lyon, for plain- 
tiffs in error. 


G. J. Wriaut; D. H. Pops, for defendant. 


Jackson, Chief Justice. 


The plaintiff in error, Keaton, sued Mayo, defendant in 
error, for an accounting 1 equity in respect to certain 
plantations jointly worked by them, Mayo being the man- 
ager, and of course accountable for the profits, after deduct- 
ing the necessary expenses, and paying for the plantations 
worked. The plantations were worked some four years, 
and at the expiration of that time they were divided be- 
tween the partners, and ail the personal property connected 
with the operation was also divided, but no final settle- 
ment of the transaction, the profits, etc., for the four years’ 
operations, was completed, and this bill in equity was 
brought by Keaton against Mayo for that settlement. 
There being long and complicated matters of account, the 
case was referred to an auditor, and was tried before the 
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judge of the superior court as judge and jury. on law and 
facts, when he found a balance due to the defendant in 
error, and the plaintiff in error being dissatisfied with his 
finding, under the right of excepting reserved to him, 
brings the case here for review, and assigns as error the over- 
ruling of many grounds for a new trial and the denial of 
that motion by the court. In the view we have taken of 
the case, we deem it unnecessary to consider all the grounds, 
as we think a new trial is demanded by some palpable 
errors set out in some grounds of the motion. 

1. It seems that the case was first submitted to a jury, 
and that the exceptions to the report made by the complain- 
ant were all dismissed from their consideration, on the 
ground that complainant had offered no evidence to sup- 
portthem. It seems that the complainant did offer the 
facts reported by the auditor himself,'as sworn to before 
him, as evidence that his conclusions or results drawn from 
these facts were incorrect; and thus the question is made 
whether the facts the auditor himself reports as the evi- 
dence before him can be used as evidence to attack his 
conclusions thereon? We can see no reason why this may 
not be done. His result, reached from this evidence, is 
prima facie correct, but it may be rebutted; and if the 
testimony before him rebutted it, where the necessity of 
getting more? In England, no new testimony at all was 
admissible, and at one time it was questioned in our courts 
whether new evidence, outside that reported, would be con- 
sidered on the exceptions. It is now well settled that it 
will be received and considered, but if it be unnecessary, 
why go out of the report itself ? 

It is true that some loose language in reported cases 
may have carried with it the impression that this court had 
ruled that the result or summing up of the facts or evi- 
dence by the auditor could not be attacked except on 
evidence outside of the report; but we take it that the 
meaning intended is, that the result is przma facie correct, 

v 71-42 
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and this prima facie truth must be overthrown by evi- 
dence put in from some legal source by the excepting 
party: and surely one legal source is that testimony which 
the auditor reports as the basis of his conclusion. In the 
case at bar, the exception went to the mode of his calcula- 
tion and to its result, and the facts in the report being con- 
ceded to be true, the result reached was excepted to as 
wrong. Why may not that be done to overthrow an error 
in figuring? Why offer more proof, when proof was in, 
already reported tohand? Wecannot see the reason for it. 

Moreover, when the judge acted as judge and jury, and 
therefore fact and law were both under his dominion, he 
seems to have adhered to the ruling he made when the 
case was before the jury, and before it was removed from 
them to him, which we think was clearly wrong, because, 
if the matter of calculation—the mode and the accuracy— 
be a mixed question of law and fact, he then had all be- 
fore him, and the exceptions should have been considered. 

Sometimes no facts are reported, or may be reported, 
but only results; then, of course, evidence outside of the 
report is essential, to sustain the exceptions or overthrow 
the prima facie result. 

2. It appears in the motion for a new trial that witnesses 
were permitted to testify to admissions made by Keaton, 
who was dead, and his executor made a party at the hear- 
ing, or before it, on a settlement of a friendly character 
between the partners, made by Gen. Wright, which strikes 
us as approaching a compromise, or admissions made in 
view of it, and for the purpose of bringingit about. If so 
made, this testimony was clearly inadmissible, and should 
have been rejected. If offered on the next trial, we think 
the entire facts connected with that settlement and its 
character should be drawn out by the court, and if the ad- 
missions were made by Keaton in a friendly effort at 
adjustment, and with a view to compromising his rights, 
they should be rejected. Any fact admitted as true with- 
out such reference to compromise, would be admissible; 
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but an admission of the price at which he was willing to 
let certain things be estimated, for the sake of such friend- 
ly settlement, would not be, nor would the quantity of 
such articles or their weight, if admitted as an inducement 
to reach such settlement or compromise. 

3. But the great point in the case, we think, is the fail- 
ure of the court, in the mode of calculation adopted, to al- 
low Keaton payment for the capital which he put in the 
concern, particularly the plantation which he sold to the 
firm, by turning it over as part of the capital of the firm, 
before any profits at all should have been estimated as 
made by it.* Keaton was a creditor of the firm to the full 
extent of that plantation, and entitled to be paid by the 
firm as acreditor, before it could be said to make any profits 
for division, just as much as any other creditor was. Two 
other plantations were bought and paid for by the firm 
from strangers; we do not see, in this record, how or in 
what that sold to it by Keaton was paid for. And the case 
presents the appearance of one, the managing partner, thus 
getting largely the advantage of the other, who put into 
the concern much more of the capital, though the manager 
received no salary, and putin much less. And this, when 
that manager had charge of the concern, should have kept 
books and been able to make a full and clear exposition of 
the entire business, which has not been done. 

We think that justice demands that the entire case be 
tried de novo; that the matters in question be again re- 
ferred to the auditor, in order that the rule prescribed in 
Byrd vs. Gunnell, 10 Wallace, 304, 307, be applied as the 
mode of arriving at the true balance due Keaton, if any, 
(and it appears to us, from this record, there should be 
some balance) may be applied by a calculation made on 
the basis of that rule. 


*One item in the claim of Keaton was, that he had sold to the firm a plantation, 
which had been used as part of the capital-stock, but never paid for. Mayo claimed 
that Keaton received more than he was entitled to, and was indebted tohim, The 
judgment was in favorof Mayo for a balance found due him, Keaton having died. 
his executor was made a partner. (Rep). 
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It is therefore ordered that a new trial be granted, and 
that the matters in controversy be referred again to the 
auditor, with directions to pursue the mode of calculation 
prescribed in said case, in 10 Wallace, to ascertain thereby 
the true state of the account between these parties, of 
course with the right of excepting to such report for trial 
in court, if desired. 

Inasmuch as most of the other points, if not all of them, 
relate to the exceptions to the present report, which may 
never be tried again, and are not valuable as matters of 
practice, we deem it unnecessary to adjudicate them. 

Judgment reversed, with directions. 


SuarpP, administrator, e¢ al. vs. FINDLEY et al. 


1. When, for any reason, existing or to exist it becomes impossible 
to carry out, in whole or in part, any last will and testament, a judge 
of the superior court has power to render at chambers any decree 
which may be necessary. A decree for the sale of real estate to 
which minors were entitled, could be rendered at chambers on 
the petition of the executor of the will, the legatees being parties, 
and the minor legatees represented by the executor is their guar- 
dian ad litem, there being no issue of fact, and all parties assenting 
thereto. 

(a.) Under §4214 of the Code, the judges are to determine on the im- 
possibility of carrying out the will, and the reason for action. 

(b.) That, owing to the disastrous effects of the then recent war and 
the total change in productiveness of landed property, a support 
could not be realized if the will were carried out, would seem to be 
a valid reason for action. 

(c.) The record showed a consent of parties in writing, and it was 
unnecessary for the court to submit to the jury the necessity for 
the sale. 

(d.) That the executor was appointed guardian ad litem for the minors 
did not render the proceeding void. 

(e.) Upon the presentation to the chancellor of the petition showing 
that the land of infants was involved, they became wards of chan- 
cery. 

. Where the decree for such sale provided that the money acquired 
therefrom should be delivered to the regular guardian of the infants, 
and it was so paid, after much litigation on bills in equity between 
the guardian and executor, and a prochein ami of the infants and 
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the executor, in which this decree was set up and relied upon by 
the representatives of the minors, such minors would be estopped 
from denying the validity of the decree. 

. Equity is loth tointerfere with and dispossess innocent purchasers 
who paid full value for the property. 

. The fact that the judge of the supzrior court considered the peti- 
tion to sell in term, and called in a jury to pass on the necessity 
of the sale, would not render the decree less effectual than if passed 
at chambers. 

. Anew trial being granted, the decree falls, and it is unnecessary 
to pass upon the exceptions thereto or the motion to dismiss the 
writ of error founded on a separate bill of exceptions as to the 
decree. 

.) It being unnecessary, at least, to file a separate bill of exceptions 
to the decree, the plaintiff in error must pay the costs connected 
therewith. 

. Where the names of some of the plaintiffs in error were omitted 
from the bill of exceptions, but their names could be supplied 
from the record, they could be inserted in the bill of exceptions by 
amendment, and service on them was unnecessary. 

. Where a case wassent to this court under the act of 1877, after the 
return day thereof, the burden is on the defendant in error to show 
that the clerk was delayed by counsel for plaintiff in error, or by 
the plaintiff's ewn conduct, in order to dismiss the writ of error 
on that ground. 

. Where a motion for new trial goes over to another regular term of 
court, and no action is had upon it, it will stand continued as any 
other case, and the writ of error will not be dismissed for that 
reason, nor will the motion be adjudged to be too late. 


February 9, 1884. 


Equity. Practice in Superior Court. Jurisdiction. 
Wills. Minors. Parties. Estoppel. Guardian. Title. 
Practice in Supreme Court. Before Judge Wixuis. Mon- 
roe Superior Court. February Term, 1883. 


This was a bill originally filed by John C. Goodwyn, 
Amanda P. Talmadge, for herself and as next friend of 
Tullia P. Goodwyn (afterwards Findley) and Puss C. 
Goodwyn (afterwards Freeman), against Bernier Pye, ad- 
ministrator de bonis non of Coleman G. Goodwyn, and 
numerous parties holding real estate under the adminis- 
trator’s sale hereafter stated. Numerous amendments 
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were made to this bill and the parties were materially 
altered, John C. Goodwyn being stricken, Mrs. Talmadge 
being also stricken as a party complainant, and in her 
capacity as guardian being made a party defendant; and 
C. H. Sharp, administrator, (he having succeeded to the ad- 
ministration of Goodwyn), and the administrator and ex- 
ecutor of two of the other defendants being made parties. 
In its ultimate form, the bill was in favor of Tullia P. Find- 
ley and Puss C. Freeman, against Sharp, administrator de 
bonis non, a surety on the bond of Pye and the other de- 
fendants above stated. It is unnecessary to detail the 
complicated and conflicting claims of the parties, but the 
substantial points on which the decision of the Supreme 
Court rests may be gathered from the following facts: 
Coleman G. Goodwyn died on January 6, 1862, leaving a 
widow and.five children, viz: Mrs. A. P. Talmadge, Tullia 
P. Goodwyn, Puss C. Goodwyn, John C. Goodwyn, and 
Mary A. Goodwyn, afterwards Ferguson. The decedent 
left a will containing the following among other items: 


**TItem 2. I will and desire that the whole of my estate, real and 
personal, b2 kept together and managed by my wife forthe benefit 
of herself and my children during her life or widowhood. She is in no 
event to expend more than one-half the proceeds of farm produce or 
money at interest in support and maintainance of herself and children 
during her said management. I give her full power by purchase or 
exchange to supply the plantation with good plantation stock and 
necessaries of all kinds. 

**Ttem 3. When either of my children attain the age of twenty-one 
years, or one of my daughters marries, I will that negro property to 
the value of fifty-seven hundred and sixty dollars be assigned by my 
executrix to such child, and if it be a daughter, then I bequeath such 
assignment to -aid daughter during her life, free from the debts or 
liabilities of any person she may hereafter marry, for her separate 
use and support, and to such persons as she may appoint by will after 
her death, and if she fails so to appoint, then to her heirs at law. 
The negroes so assigned :nust be appraised by three disinterested per- 
sons, and the overplus or deficiency in valuation to be paid in money. 

“Item 4. In the event my wife marries, I give to her in negro prop- 
erty the sum of fifty-seven hundred and sixty dollars (said negroes to 
be appraised by three disinterested persons), in fee simple, and the 
balance of my estate to be kept together and distributed under the 
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third item of this will by the guardian of my children, to be appointed 
for that purpose. 

‘In the event my wife dies before the youngest of my children be- 
comes of age or marries, I will the residue not assigned off to be kept 
together by the guardian, and be distributed as before, under and 
according to the third item of this will. 

‘*Ttem 5. When all my children have become of age or married, I 
give the land on the other side of the creek (known as Todd's creek 
and Tobesofkee creek) from my residence. to be equally divided be- 
tween my daughters, Tullia P., Amanda P., and Mary A., during life. 
and at their death, to theirchildren. severally. If either die without 
children, to the survivors. If Mary A. and Tullia P both die with- 
out children, then one-half to Amanda P. and the other to John C. 
and Puss C., my other children. 

‘* When all my children have become of age or married, I give all 
the land on this side Todd’s creek to John C. and Pu,s C., or to my 
wife, if she be then single and unmarried and in life. At the death 
of John C. or Puss C. without children, to the survivor or represen- 
tative. Atthe death of my wife, to be equally divided between John 
C. and Puss C., with children, then said land to go to said children 
per stripe. The land this side Todd’s creek I wish cultivated by my 
wife, for the support and maintenance of herself and John C. and 
Puss C., after the design (division) contemplated under this item, and 
I wish my wife to keep a distinct account of the proceeds over and 
above a support, and such overplus be equally divided between John 
C. and Puss C., with the limitations, provisions and conditions 
that the division of the land is devised upon. 

‘‘Ttem 6. When my youngest child shall have attained the age of 
twenty-one years, or if my wife remains single and unmarried, then 
at her death I wish all the balance of my personal property and 
money, etc., to be equally divided between all my children, counting to 
each the advancement already made, so that, as to personal property, 
they receive equal portions of my estate; the shares going to my 
daughters ‘o be theirs during life, for their separate use and support, 
and, at their death, to whomsoever they may appoint by will, and if 
they fail to appoint, then to their heirs at law. 

‘‘Ttem 7. When my youngest child becomes of age, I give my wife 
discretion to make such advancements to my children as she may 
think best, provided she gives to all equally. I have already ad- 
vanced to Amanda P., in money and property, fifty-seven hundred 
and sixty dollars.’’ 


The widow of testator was appointed his executrix, and 
remained in possession until July 2, 1867, when she died. 
Pye was then appointed administrator de bonis non. 
During the August term, 1867, of court, Pye, administra- 
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tor, Mary A. Ferguson, her husband joining her, Amanda 
P. Talmadge, and Pye, as guardian ad litem of the three 
children, Tullia P., John C. and Puss C., who were then 
minors, presented to the chancellor a petition in equity, 
setting out the will of Coleman G. Goodwyn, deceased, 
and alleging that the testamentary scheme was to keep the 
lands together. and that the widow should manage the 
same during her life or widowhood tor the benefit of herself 
and children, and to maintain and support the latter, dur- 
ing their minority, from the proceeds of the estate, with- 
out encroaching upon the corpus thereof; that, by reason 
of the emancipation, of slaves, and the fact that the money 
and nctes belonging to the estate became worthless, and 
the plantation was without stock or implements, and the 
personal property was daily depreciating in value, and 
was insufficient to carry on the farming operations, the 
testamentary scheme had failed, and it was impossible to 
carry out the will. The petition therefore prayed that the 
lands be sold, and the proceeds be divided between the 
children of testator. An order was taken appointing Pye 
guardian ad litem for the minorchildren. The chancellor 
submitted the question raised by this petition to a jury. 
They rendered the following verdict: 


‘We, the jury, find and decree that the lands belonging to the 
estate of Coleman G. Goodwyn, deceased, be sold by the administra- 
ter of said estate; the land lying beyond Todd’s creek and Tobesofkee 
to be sold, and the proceeds thereof to be equally divided between 
Amanda P. Talmadge, Tullia P. Goodwyn and Mary A. Ferguson; 
the lands this side of said creek to be sold and proceeds of said sale 
divided between John C. Goodwyn and Puss C. Goodwyn; the 
shares of said minor children, Tullia P., Puss C and John C., to be 
kept in the hands of the administrator until a guardian can be ap- 
pointed by the court of ordinary for said minor children; and the 
distributive shares of said estate to be paid to each legatee of full age, 
subject to the limitations and restrictions declared in the last will 
and testament of said Coleman G. Goodwyn, deceased; and the dis- 
tributive share of said minor children to be likewise subject to the 
same limitations and restrictions; said sale to be made upon such 
terms and conditions as to the said administrator may seem best for 
said estate and the interest of said legatees.”’ 
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The chancellor entered a decree corresponding to this ver- 
dict. Under this decree, the administrator advertised and 
sold the property Subsequently, Mrs. Talmadge, having 
been appointed guardian for Tullia P. and Puss C., citel 
the administrator to a sett!ement before the ordinary, and 
the case was carried, by appeal, to the superior court. Pye 
filed a bill to enjoin this collection from him, and in it he 
set out the proceedings under which the sale of the lands 
of his testator took place, and the sale itself, and alleged 
that, under the decree, the proceeds were charged with the 
limitations placed by the will upon the property itself, and 
that the money was liable to be wasted, and might not be 
forthcoming to the remaindermen. The bill prayed for 
direction. The defendants, including Mrs. Talmadge as 
guardian of Tullia P. and Puss C. Goodwyn, demurred to 
this bill, on the ground that there was no equity in it; that 
the decree rendered in the former proceeding was not am. 
biguous or doubtful, and that the questions raised by this 
bill, were res adjudicata. Under this demurrer, the bill 
was dismissed. Subsequently Mrs. Talmadge, as guardian 
of the minors, obtained a judgment against Pye, the a1- 
ministrator, and was proceeding to collect it, when the 
minors, by their next friend, George W. Goodwyn, and Mrs. 
Ferguson and her husband, filed their bill to enjoin her from 
collecting the amount. They alleged that they had an in- 
terest in the proceeds under the limitations of the will, 
besides the direct interest of the minors, that Mrs. Tal- 
madge had but small means, and unless she gave proper 
security, the interests of the parties would be in danger. 
The court granted the injunction, to be dissolved upon her 
giving bond in an amount named. This she did, and to 
prevent loss by the surety on her bond, she consented for 
the money to be paid over to him. She has received 
some of the money from Pye, and has applied for an order 
of the ordinary to be allowed to use more of it for the ben- 
efit of the minors. 

The present bill was filed to set aside the sale made in 
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1867, and to recover the interest of the two daughters who 
were then minors, Tullia P.and Puss C. It was insisted by 
the plaintiffs that the chancellor had no jurisdiction to 
grant the order for sale in 1867; that it was void for want 
of service, and as being based on a mere petition, and not 
a bill; thatthe minors were not properly made parties; 
that Pye, the administrator, was appointed their guardian 
improperly, and did not, in fact, represent the minors ; 
and other grounds were alleged, not material here. Com- 
plainants alleged waste, and liability for the use of the 
property on the part of the purchasers, and offered to allow 
credit on that account for such sums derived from the sale 
of the land as had been appropriated to their benefit. 

The purchasers insisted that they were bona fide pur- 
chasers for value. They denied any impropriety in the 
transaction, but asserted that if there were any irregulari- 
ties they were unknown to them. They also insisted that 
the decree and the sale thereunder, made in 1867, were 
regular and lawful, and conveyed good titles; that the 
minors were estopped, and the validity of the sale estab- 
lished by the litigation in their behalf by their guardian, 
and by the recovery of the proceeds of the sale for them. 
They denied waste or any liability to the complainants, for 
the use of the property. 

The jury found a special verdict in favor of the com- 
plainants, and a decree was entered thereon. Defendants 
moved fora new trial, on the following amongother grounds: 

(1.) Because the court submitted to the jury the follow- 
ing questions in writing, prepared by counsel for the com- 
plainants: “What amount of the proceeds of the sale of 
said lands were actually used for the benefit of the present 
complainants, Mrs. Findley and Mrs. Freeman, and when 
was the money received?” [The objection was that “the 
submission of this question ignored the idea that complain- 
ants were or could be bound by the act of their guardian, 
who received of Pye, administrator, their entire shares of 
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the sale of the Jands, and bound them only to the extent 
of money that went to their actual support.” ] 

(2.) Because the court refused the following request : “If 
you believe, from the evidence, that. Mrs. Talmadge, as guar. 
dian for complainants, received from Pye, administrator, 
the proceeds of the sale of the lands in controversy, after 
she had knowledge of the alleged illegal decree, then such 
act of the guardian would bind complainants; and if you 
so believe, you should find for defendants.” 

(3.) Because the court erred in not submitting to the 
jury any question as to the price the lands brought, or as 
to the amounts paid from the proceeds of the sale to the 
guardian of complainants actually received from Pye. 

(4.) Because the court refused the following request : 
“The will of Goodwyn provides for a possible survivorship 
as to the lands given to complainants, and this being true, 
the power to order a sale of lands could only be exerc:sed 
by a court of chancery.” 

(5.) Because the court erred in refusing to submit to 
the jury any question as to whether the bill for direction 
had been filed by Pye against Mrs. Talmadge individually 
and as guardian, and dismissed on demurrer, because the 
decree for sale was properly obtained and of plain import; 
or as to the bill to which the present complainants were 
parties by their next friend; andin not making any ruting 
thereon. 

(6.) Because the verdict is illegal and contrary to law, 
and does not cover the issues in the case. 

(7.) Because the decree should not have been entered 
up on the verdict, and was wrong as entered. 

The motion was overruled, and defendants excepted. 
They also filed a separate bill of exceptions, alleging errors 
in the decree entered up on the verdict. 

When the case was called in the Supreme Court, the 
record was amended, by consent, so as to set forth the 
names of certain defendants below whose names had been 
omitted. Counsel for defendants in error moved to dismiss 
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the writ of error on various grounds, the substance of 
which was as follows: 

(1.) Because the bill of exceptions states the names of 
the plaintiffs in error (defendants in the court below) as 
“C. H. Sharp, administrator of J. C. Pinkard, e¢ al.,” with- 
out stating the names of such plaintiffs in error. 

(2.) Because the certificate of the presiding judge re- . 
quired the clerk to transmit the record to the “ September, 
1883,” omitting the word “ term.” 

(3.) Because the bill of exceptions was filed in the office 
of the clerk of the superior court on March 7, 1883, and 
the record was not sent to the Supreme Court until Au- 
gust 6, thereafter, and it did not appear that this delay was 
not caused by the fault of the plaintiffs in error or their 
counsel. 

(4.) Because the certificate of the clerk to the transcript 
of the record states the case as being that of Tullia P. 
Findley e¢ al. vs. Cyrus Sharp, administrator de bonis non 
of Coleman G. Goodwyn, deceased, e¢ al., without stating 
the names of the parties. 

(5.) Because the parties named in the clerk’s certificate 
do not appear to be the same as those named in the bill of 
exceptions. 

(6.) Because the court below had no jurisdiction to pass 
on the motion for new trial, for the following reason: 
The motion was made at the February adjourned term, 
1881, and a consent order was taken that it should stand 
over until the August term, 1881, with leave to perfect it 
and have the brief of evidence approved during that time. 
An order was taken at the August term postponing the hear- 
ing of the motion until the February term, 1882, unless 
heard before that time by agreement, and this order al- 
lowed movants to perfect their brief of evidence at any 
time before the final hearing. No further order was taken 
or entry made until February term, 1883, when the brief 
of evidence was approved and the motion heard. [It ap- 
pears that the Hun. John D. Stewart, Judge of the Flint 
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circuit, was disqualified from presiding, and no judge qual- 
ified to preside could be obtained until the February term, 


1883. ] 
When this motion to dismiss was made, counsel for 


plaintiffs in error moved to amend the bill of exceptions 
by inserting from the record the names of the plaintiffs in 
error, other than those mentioned. The court stated that 
this would be allowed, and overruled the motion to dis- 
miss. 


A. D. Hammonp; Joun I. Hatt; R. P. Triprs, for plain- 
tiffs in error. 


Lanier & AnpEeRSON; E. W. Beck, for defendants, 


Jackson, Chief Justice. 


1. The controlling question in this case is whether the 


judge of the supenor court, as chancellor, has power or 
jurisdiction, on the petition of the executor of a will, in 
which legatees are parties and the minor legatees repre- 
sented by the said executor as guardian ad litem, to order 
the sale of the real estate of such infants, at chambers. 
In this case, the order was passed in term, but there was 
no regular bill in equity filed and served acccording to 
law, though a jury passed on the necessity and propriety 
of the sale. So that the case may be considered as one at 
chambers, and the question is, had the judge of the supe- 
rior court this jurisdictional power at chambers? If he 
had jurisdiction, what was done, though irregular, was not 
void, and purchasers for value at the sale would be pro- 
tected, and as this is a suit brought by the infants, on ar- 
riving at age, to set aside the sale and recover the land, 
this question is vital. It seems to us clear that the act of 
1866 (acts of 1865-6, p. 221), Code, §4214, in connection 
with sections 4221, 4222, 4223, 4224, of the Code, give the 
jurisdiction. 
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The act of 1866 was passed just after the war, when 
property had been swept away, and the struggle for bread 
and cloihes to sustain life was the issue in all tamilies 
whose heads had stood at the hearthstones of their fathers, 
and widowhood and orphanage were wailing in distress in 
every southern community. It is very broad and general 
in the sweep of its provisions, and leaves much to the dis- 
cretion of judges of the superior courts. It enacts, “When 
for any reason already existing, or to exist, it becomes im- 
possible to carry out any last will and testament, in whole or 
in part, the judges of the superior court shall have power 
to render at chambers, during vacation, any decree that 
may be necessary and legal in the premises.” It is clear 
that the judges are to determine on the impossibility of 
carrying out the will, and the validity of the reason for 
action; otherwise, every decree rendered could be re- 
opened and re-argued and reviewed on the issues of 
the validity of such reasons and the impossibility to 
carry out the will. But even if we would review those 
questions now, it seems to us the reasons were valid. It 
was impossible to carry out the will and preserve the land 
for the children, if they could not be supported, so as to 
enter upon and enjoy it. The petition alleged, and the 
judge concluded that, owing to the disastrous effects of the 
war and the total change of productiveness of landed prop- 
erty, a support could not be realized if the will were car- 
ried out, and thus it was impossible to carry it out. That 
it would be legal, in such a case, to decree a sale, see 
Rakestraw, executriz, vs. Rakestraw et al., from Gwin- 
nett county, 70 Ga., 806. 

True, there are certain provisos to the act. In respect 
to the provision that all parties consent in writing, we think 
the petition shows it, as the infants were represented by 
the executor, who was guardian ad litem ; and all, there- 
fore, agreed in writing and assented to the facts, making 
no issue of fact. The judge, it is true, submitted to the 
jury the necessity of the sale under the circumstances, but 
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this was only to satisfy his own judicial mind of that ne. 
cessity, and was all unnecessary, as all parties agreed 
to the facts by signing the petition individually or repre- 
sentatively. 

The executor was appointed guardian ad litem, and it is 
insisted that this appointment rendered void the entire pro- 
ceeding. Wecannot think so. There was no conflict be- 
tween him and the minors; no interest of his was adverse 
to theirs; and if so, whilst it would have been better to have 
appointed another, it would hardly make the whole pro- 
ceeding absolutely void. See 59 Ga., 729. So that the act of 
1866 would seem to give jurisdiction of cases of the class 
to which this evidently belongs. 

But when we turn to sections 4221 e¢ seg., all doubt 
ought to vanish. It enacts, “ All proceedings ew parte, or 
in the execution of the protective powers of chancery over 
trust estates, or the estates of the wards of chancery, may 
be presented to the court by petition only, and such pro- 
ceedings be had therein as the necessity of each cause 
shall demand.” In one sense, this is a trust estate, be- 
cause the will is a great trust confided to the executor, in 
confidence that he will execute that trust for the benefit 
of the legatees, and perhaps jurisdiction, under this section, 
might, by a broad construction of this remedial statute, be 
found; but when the other clause is considered—“ or the 
estates of the wards of chancery ”’—can there be any 
rational doubt of the jurisdiction of this case ? 

The very minute this petition came before this chancel. 
lor and disclosed the fact that the land of infants was in- 
volved, his wards were before him, and the case was con- 
cerning “an estate of the wards of chancery.” The case 
was made where these wards were suffering or likely to 
suffer; where their property must be changed, so as to 
realize for them the necessities of life, and it was neces- 
sary that his protective powers be exercised to make such 
decree as would relieve that necessity, and at the same 
time protect the estate by looking to the re-investment 





666 SUPREME COURT OF GEORGIA. 


Sharp. administrator, e¢ al. vs. Findley et al. 


and preservation of the fund. Again, the “proceedings ” 
to “be had therein” are to be such “as the necessity of 
each case may demand.” Of that necessity he is the judge 
and the only judge. If the infant be not safe in his breast. 
where shall he look for help? If chancery protect not 
her wards, what guardian, what law, can protect them? 
I had rather confide an infant to the custody and care cat an 
honest judge than to any jury ever sworn to find facts and 
apply law. 

Section 4222, which is the next, gives power to act at 
chambers, on the single condition that the record be pre- 
served by “ always transmitting the entire proceedings to 
the clerk, to be entered on the minutes or other records of 
the court.” 

And section 4224 provides, “If minors are interested, 
and they have no guardians, guardians ad litem must be 
appointed and notified, before the case proceeds.” The 
executor was appointed in this case, and as to the legality 
or propriety and effect of that appointment, we have al- 
ready considered. 

See, on the subject of these jurisdictional powers at cham- 
bers, Jverson, trustee, et al. vs. Saulsbury, trustee, et al., 65 
Ga., 724, and cases following that, down to the present 
term in Weems and wife vs. Coker. 

2. We think, therefore, that, without more, these pur- 
chasers for value at the sale under this decree, would be 
protected in equity, or at least, that equity would decline 
to assist others, even infants, to disturb a title so acquired ; 
but in the case at bar,it appears that the decree provided 
that the money acquired from the sale be turned over to 
the regular guardian of these infants; that the guardian 
sued for it, and it was turned over to her by the court of 
ordinary , at the end of much litigation on bills in equity 
between the guardian and executor, and a prochein ami of 
the in fants and the executor, in which this decree was set up 
and elied upon by these representatives of these minors. 
Surely these infants, by their representatives, thus acquir- 
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ing this fund under this decree, would be estopped from 
denying the validity of the decree. Is not the validity of 
it res adjudicata, so far as the guardian or other legal rep. 
resentative of theirs, in recognizing it and acquiring funds 
under it,are concerned ;, and if res adjudicata as to these 
their legal representatives in court, is it not so as to them ? 

The distinguished counsel for defendant in error seemed 
to concede, and must concede, that had the issue of its va- 
lidity been directly made, it would have been res adjudi- 
cata as to the infants, it being so as to the guardian. But 
was not the validity, the binding form of that decree, in 
issue, to all intents and purposes, in the cases in which 
these infants were represented? We think so. In fact, 
it appears to have been put in issue by demurrer. 

But where one sues for and recovers under a judgment. 
or decree, and acquires money or property thereby, in liti- 
gation with others for the fund proceeding from that decree, 
does he not necessarily put the validity of that decree in 
issue? And will he be permitted to attack it for want of 
jurisdiction afterwards in a contest with the very people 
who paid the money which was recovered under the decree ? 
Wethink not. Therefore, as these plaintiffs, through their 
guardians, got the money which defendants paid for this 
land in litigation, during which the validity of this decree 
was necessarily in issue, we think, being fully represented 
in court on that issue at the time, it is too late now to ques- 
tion its validity, and equity will estop them from doing 
so, because, through their guardian, they acquired prop- 
erty, money, under it, and may not assail it; certainly not 
without refunding the principal and interest acquired un- 
der the decree. 

3. There is no doubt the defendants are innocent pur- 
chasers for value to the full worth of this property, when 
bought,—that they acted bona file. Against such defend- 
ant. equity is loth to interfere; and though ever tender 
to iafants, equity will turn even them over to guardians 


v 71 43 
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and their sureties, rather than disturb such honest, inno- 
cent, bona fide parties in actual possession, and dispossess 
them of that for which they paid the last cent it was worth. 

4. The fact that the judge proceeded in term to consider 
the petition, and called in the jury to pass on the necessity 
of the sale, cannot affect the proceeding so as to render it 
less effectual than at chambers. On the contrary, it was 
open, public, known to all the world, in full view of all the 
county, and really differed from a regular decree in equity 
only in the respects that it was founded, not on bill but on 
petition, was not filed so long a time before court, was 
not regularly served before court; but all parties appeared, 
and the case was tried in other respects, as other regular 
Hills. If this differs in legal effect from a hearing in cham- 
bers, it differs only to strengthen the decree. 

5. A new trial being granted, the decree in the case at 
bar falls, and it becomes unnecessary to pass upon the ex- 
ceptions to the decree, or the motion to dismiss the writ 
of error founded on a separate bill of exceptions, as to the 
decree. 

As it was unnecessary, to say the least, to bring the ex- 
cepuions to the decree in a separate bill of exceptions, the 
plaintiff in error must pay the costs of that second bill. 

6. In respect to other grounds to dismiss, it is enough 
to say that the motion founded on want of parties is healed 
by the amendment from the record, they being parties 
plaintiffs in error, and no service being necessary. 

7. The burden ison the defendant in error, to show that 
the clerk was delayed by counsel for plaintiff in error, or 
by the plaintiff's own conduct so as to take the case out of 
the act of 1877, providing for cases reaching this court af- 
ter return day. 

8. Where a motion for a new trial goes over to another 
regular term, and no action is had upon it, it will stand 
continued just as any other case in the court below. As 
either party can call it up, if neither does, both are at fault, 
it will be considered as passed over by consent, and the writ 
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of error will not be dismissed for that reason, nor will the 
mo.ion be adjudged as too late. 
Judgment reversed. 


WostzulloLmMes vs. Tot STATE OF GEORGIA. 


Where service of a bill of exceptions is made by the attorney of the 
plaintiff in error, it must be verified by the affidavit of the attor- 
ney ; a mere entry of service, unverified, is not sufficient. 

(a.) The case reported in 41 Ga., 681, is anerror. There, service 
was made by the sheriff (as appears from the record), and the 
point was whether service by leaving acopy at the residence of the 
defendant in error, was sufficient, or whether the service must be 
personal. 


September 25, 1883. 


Practice in Supreme Court. September Term, 1883. 


Reported in the decision. 
H. Moraan, for plaintiff in error. 
J. W. WALTERS, solicitor general, for the state. 


Jackson, Chief Justice. 


A motion was made to dismiss this case for want of ser- 
vice. The service is in these words: 


“* Served the solicitor with a copy by leaving it at his dwelling- 


house. 
H. Moraan.”’ 


Mr. Morgan is attorney for the plaintiff in error, but did 
not sign the service as attorney. Even had he done so, iu 
would not do, without an -ffidavit of the service on the bill 
of exceptions. 50 Ga., 369. That service by a party or’ 
his counsel must be verified on oath, and must appear on 
the bill of exceptions, is distinctly ruled in that case. 

The case of Montgomery vs. Walker, 41 Ga., 681, relieé 
on by the plaintiff in error, is a mistake by the reporter 
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The service there was by the sheriff, and the point deci- 
ded is, that service by him at the most notorious place of 
abode will do, without oath, but not service by counsel, 
without such verification. 

Judge Warner dissented, because he thought that per- 
s»: al service was necessary. The original record shows 
that the service in the case of Montgomery vs. Watker 
was by the sheriff, and the judgment must have been on 
that state of fact. The writ of error must be dismissed. 

Writ of error dismissed. 


Waite et al. vs. WHITE. 


. Ina suit for cattle, there was no error in allowing the plaintifl to 
testify as to his ownership, altnough his father, from whom he 
claimed to have derived title by gift, was dead. 

. Wh..e suit was brought for property, and not for its value, but 
the value was alleged in the declaration, it was not necessary to 
p.ove it. 

. The verdict is sustained by the evideace. 

December 21, 1883. 


Witness. Evidence. Trover. Before Judge Apams. 
Glynn Superior Court. May Term, 1883. 


Gus White brought trover for certain cattle against 
Frederick Fenton and Becky White. Fenton disclaimed 
‘title, and the real contest was between Gus and Becky 
White. On the trial, the plaintiff testified that he owned 
the cattle in dispute; that he lived with his father until 
the death of the latter, and had control of the cattle sued 
for; that after plaintiff's marriage, he moved into a house 
that his father had given him,about two hundred yards 
from the family residence, and separated therefrom by a 
pasture fence , that after the death of his father, he asked 
the defendant, his mother, to give him his cattle, which she 
declined to do, and still retains them ; that plaintiff always 
penned and milked the cows in his father’s part of the 
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pasture, under leave of the latter to use it ; that plaintiff had 
as much of the milk and butter as he wanted; that he 
marked the cows and calves with his father’s mark, because 
he had no mark of his own. Other witnesses for the plain- 
tiff testified to the effect that plaintiff's father had given 
him a cow, of which the cattle in dispute were the increase ; 
tnat plaintiff lived with his father, and in a house that the 
latter gave him, as he testified, and that his father recog- 
nized the cattle as plaintiff's during his lifetime. The de- 
fendant and Fenton, who was her son by a furmer marriage, 
testified that the cattle in dispute belonged to her; that 
her husband, who was plaintiff's father, owned the cattle 
up v0 the time of his death, and never delivered possession 
of them to the plaintiff ; that plaintiffonly aided in milking 
them asa boy ;, that after the death of his father, he wanted 
defendant to give them to him, which she declined to do. 

The jury returned a verdict that, “We, the jury, find for 
the plaintiff,” and judgment was entered thereon agaiust 
the defendant, Becky White. Defendant moved for a new 
trial, on the following among other grounds : 

(1.) Because the verdict is contrary to law and evidence. 

(2.) Because the court permitted the plaintiff to testify 
in his own behalf as to his ownership of the property sued 
for, over objection, on the ground that his father, from 
whom he claimed to derive the title, was dead. 

(3.) Because the verdict found against Fenton, in spite 
of his plea and disclaimer, was without evidence to sup- 
port it. = 

(4.) Because no value of the property was proved. [The 
declaration alleged the value of the property to be $95.00. ] 

. (5.) Because the verdict should have been for the value 
of the property sued for, to be discharged by the property 
itseif within a specified time. 

(6.) Because the court did not charge the definition of 
an action of trover, and as to an alternative verdict for 
damages, under §3028 of the Code, 
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(7.) Because the declaration, the verdict and the judg- 
ment did not correspond with each other. 
The motion was overruled, and defendants excepted. 


G. B. Masry, for plaintiffs in error. 
GoopyEaR & Kay, by brief, for defendant. 
BLANDFORD, Justice. 


The defendant brought his action against plaintiffs in 
error, to recover certaincattle. The jury found for defend- 
ant in error, the plaintiff below ; and defendants, who are 
plaintiffs in error, moved for anew trial. The court over- 
ruled the motion, and defendants excepted, and now here 
say, the court erred in refusing the motion. 

One ground of the motion is, that the court erred in al- 
lowing Gus White to testify in the case, because his father, 
from whom he acquired the cattle sued for, was dead. 
There was no error in allowing the plaintiff to testify ; his 
father, who was dead, was no party to this action, or the 
cause of action in issue or on trial; he was a competent 
witness under the act of 1866, Cade, §3584, and fell within 
no exception thereto. See case of Scott vs. Matthews, de- 
cided at present term of this court. 

The plaintiff claimed the cattle sued for, and not their 
value, so that the only question was, could the plaintiff 
recover? It was not necessary under the issue made, to 
prove the value of the property ; its value is set forth in the 
declaration. 

The verdict is amply sustained by the evidence, which 
showed that plaintiff's father owned the cow from which 
the cattle sprang, and that he gave it tohis son, the plain- 
tiff, who had possession of the same in his father’s lifetime. 
The verdict was demanded by the evidence. 

Judgment affirmed. 
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Doy.eE vs. McINtTyRE. 


Where a person loses money on a horse race, whether bet by himself 
or another person for him, he may sue for and recover the same 
from the winner, notwithstanding the winner may not have known 
the owner of the money, and may have believed that the person 
with whom he actually bet was the person to whom the money be- 
longed. 


December 21, 1883. 


Gambling. Horse Races. Before Judge Harpen. City 
Court of Savannah. May Term, 1883. 


McIntyre sued Doyle for $150.00, which he alleged he 
had bet with defendant on a horse race, and lost. The 
evidence showed that the contract, under which the race 
was run and the money lost, was in writing, and signed by 
Doyle and one Burch, but that McIntyre furnished the 
money, and that Burch merely acted for him. Whether 
Doyle knew this or not, the evidence was somewhat con- 
flicting; and also as to whether McIntyre had not made 
certain statements denying any interest in the matter, and 
asserting that he was merely acting for one Kinlaw. 

The jury found for the plaintiff $150.00. Defendant 
moved for a new trial, on the following among other 
grounds: 

(1.) Because the contract between Doyle and Burch be- 
ing in writing, the court permitted plaintiff to testify that 
Burch merely acted for him, and to testify concerning the 
wager. 

(2.) Because the court held that he would not require 
plaintiff to put the writing in evidence, although defend- 
ant offered to allow it to be so used. 

(3.) Because the court charged that if Burch acted un- 
der plaintiff's directions and instructions, that would make 
him plaintiffs agent as to the bet. 

(4.) Because the court charged that it would make no. 
difference that the defendant was not betting with plain- 
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tiff, if he did so understand; that if Burch made the bet as 
plaintiff's agent, it would be plaintiff's bet, and he could 
recover it. 

The motion was overruled, and defendant excepted. 


DenMarK & ApDAMs, for plaintiff in error. 
J. R. Saussy, for defendant. 


BLANDFORD, Justice. 


Defendant in error brought his action against plaintiff 
in error to recover a certain sum of money which he al- 
leged the defendant had won from him on a horse race. 
On the trial, the jury found for plaintiff—defendant in er- 
ror,—and the defendant, who is plaintiff in error, moved 
for a new trial, which was refused by the court, and error 
is here assigned on the refusal of the court to grant the 
new trial prayed for. 

Where a person loses money on a horse race, whether 
bet by himself or another person for him, he may sue for 
and recover the same from the winner, notwithstanding 
the winner may not have known the owner of the money, 
and may have believed that the person with whom he 
actually bet was the person to whom the money belonged. 
Code, $2753. 

The verdict of the jury in this case is sustained by the 
evidence, and there were no errors committed by the court 
below in its several rulings and decisions in this case, and 
the judgment of the court below is hereby affirmed. 

Judgment affirmed. 
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Hawk vs. LEVERETT ef al. 


If a vendor of land acted upon the advice of her agent or friend and 
confidentia! adviser. and accordingly made to the vendee a deed 
instead of a bond for titles. and took notes for the deferred pay- 
ments of purchase money, believing, under the advice given, that 
the land would always be subiect for the purchase money, and the 
agent or friend thereafter bought the land from the original ven- 
dee, equity wil! relieve the vendor against the effect of the deed, 
and subiect the land to the payment of the purchase money, 
although no fraudulent practice or. suggestion may have been used 
to induce the making of the deed. 

(a.) Thecharge of the court as a whole was erroneous. 


December 21, 1853. 


Principal and Agent. Fraud. Equity. Before Judge 
Lawson. Jasper Superior Court. April Term, 1883. 


Reported in the decision. 
G. T. & C. L. Barttett, for plaintiff in error. 
Key & Preston; F. Jorpan, for defendants. 


BLANDFORD, Justice. 


The plaintiff filed her bill against the defendants, and 
the jury found a verdict for the defendants. Plaintiff 
moved the court for a new trial upon several grounds set 
out in the motion, which was overruled by the court, and 
plaintiff excepted, and prosecutes this writ of error to re- 
verse the judgment of the court in refusing to grant the 
new trial. 

It appears from the facts in the record, that plaintiff 
was the owner of a certain tract of land known as the 
Sparks place; that she was very old and feeble, and her 
brother having died, she had no one to help her; in 1870 
she applied to Leverett, one of the defendants, to assist her, 
as she had known him a great while, which he agreed to 
do, and did so; that a short time afterwards Lane wished 
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to purchase her land; Leverett advised her to sell, also 
represented to her, as she was going to seli on time, it 
would be best to make a deed to the land, as the notes for 
the purchase money would bind the land. One Newton 
advised her to give bond for titles, and not make a deed, 
but Leverett again stated that he had heard of great trou. 
ble growing out of giving bond for titles. Having great 
confidence in Leverett, she sold her land to Lane, and made 
him a deed, Leverett writing the deed and witnessing the 
same, with Newton. She turned over the notes which Lane 
had given her for the land te Leverett, and some money. as 
her agent. She moved to Newton county; a short time 
afterwards Leverett exchanged a settlement of land which 
he had with Lane for the Sparks place, and Lane made 
Leverett a deed to the Sparks place; some time after- 
wards, Lane having failed to pay the difference between 
the Sparks place and the place which Leverett had let 
him have, Leverett and Lane canceled the deed which 
Leverett had made, and took back the place which he had 
let Lane have; thus he became the owner of both places. 
The plaintiff having obtained judgment against Lane upon 
the aote given for the purchase price of the Sparks place, 
caused the execution, which had been issued thereon, to be 
levied on the Sparks place, when Leverett instituted his 
claim thereto. It further appears that, when Lane made the 
deed to Leverett for the Sparks place, he stated to 
Leverett that he knew the land was bound to pay plaintiff's 
note for the purchase money, to which Leverett assented. 

This bill was filed to subject the Sparks place, in Lever- 
ett’s hands, to the payment of plaintiff's judgment against 
Lane for the purchase money. 

The first ground in the motion for new trial is, because 
the court erred in refusing to charge the jury, as requested 
by plaintiffs counsel, as follows: * That if the jury believe 
from the evidence that, at the time plaintiff sold the land 
to Lane, that Leverett was either the agent or confiden- 
tial friend and adviser of plaintiff; that she made a deed 
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to Lane, instead of a bond for titles, on the advice of Lev- 
erett, believing the land would always be subject or good 
for the purchase money, and she was entirely ignorant of 
the effect of such deed, then equity will relieve against 
the effect of the instrument, even though no fraudulent 
practice or suggestion may have been used by Leverett to 
induce her to make the deed.” 

This request should have been given in charge to the 
jury ; it embodies the law of this case, as shown by the 
facts set forth in the record. 

It is quite evident that Leverett, when he advisea piain- 
tiff to make a deed instead of giving a bond for titles, 
occupied the position of confidential adviser to plaintiff; 
and it is plain, when he made the trade and acquired the 
title to this property, the Sparks place, he was the agent 
of the plaintiff; and now to allow him to hold this land, 
freed from the lien of plaintiff for the purchase money 
taereof, by the very means advised and counseled by him- 
self as the proper means to secure plaintiff the payment 
of the purchase money, would be to sanction a fraud upon 
his part. 

It will make no difference that, at the time Leverett gave 
the advice to plaintiff to make the deed to Lane, he acted 
honestly and believed his advice to be correct, and did not 
then have in contemplation himself the purchase of the 
land from Lane. He knew, at the time he did pur- 
chase the land from Lane, what advice he had given, and 
that plaintiff acted upon such advice ; his act in purchasing 
the land from Lane was an act calculated to deprive plain- 
tiff of part, if not the whole, security for the purchase 
money, which she had taken under his advice. This con- 
duct on his part is fraudulent in law, however honest he 
may have been when he gave the advice. This conduct 
renders the land in his hands liable to pay plaintifi’s judg- 
ment for the purchase money. Code, §§3174, 3177. 2636. 

It is unnecessary to review the other grounds taken in 
the motion for new trial, as we are satisfied that the charge 
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of the court, taken as a whole, was error, and that a new 
trial should have been ordered in this case. 
Judgment revezsed. 


Batu vs. L. E. & W. H. Lastincer. 


1. A bill alleged as follows: Defendant is indebted to complainants 
on a note now due for $1,405, given for certain lands; he has boxed 
half of the timber on the land, and is hacking, dipping, hauling and 
converting the crude turpentine and rosin, and is shipping and 
selling the spirits and rosin to parties in Savannah; defendant is 
engaged in manufacturing spirits of turpentine and rosin to the 
amount of $5,000 per annum ; he is insolvent ; he owes a firm named, 
$6,000; he has his hands, or most of them, employed by the year, 
and at the end of the year will be owing them a large amount; he 
is doing a general merchandising business, and is owing $500.00 for 
merchandise ; complainants hold another note on defendant, due 
the following September, for $1,350.00; the market value of spirits 
of turpentine has been very low, and this, with the large amount 
of money owed by defendant, renders him hopelessly insolvent: 

Held, that the allegations were not sufficient to bring the case within 
the provisions of the act of 1881 (Code, §3149 (a) ). That act was 
intended to authorize the granting of injunctions and appointment 
of receivers where the debt of the trader or firm of traders had 
matured, and payment had been demanded, and the trader was in- 
solvent; but it must be a debt connected with the trade which is 
pursued by the trader. Here it is alleged that the defendan. was 
carrying on a general merchandise business, while the debts 
sougnt to be enforced arose out of purchase of land. 

(a.) There was no equity in the bill, and the granting of injunction 
and appointment of a receiver was error. 

(o.) The act of 1881 is in derogation of common law, and should be 
strictly construed and strictly pursued ; and the party seeking the 
benefit of it must bring himself clearly within, not only the spirit 
and meaning, but the letter of the act; he can take nothing by in- 
tendment. 

September 18, 1883, 


Debtor and Creditor. Insolvency. Laws. Traders. 
Betore Judge HANSELL. Berrien County. At Chambers. 
July 25, 1883. 


Reported in the decision. 
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Ball vs, L.E, & W. H. Lastinger. 


—— 


J. W. Sentet; Hawkins & Hawkins, by brief, for plain- 
tiff in error. 


No appearance for defendants. 


BLANDFoRD, Justice. 


The defendants in error brought their bill against the 
plaintiff in error, praying for an injunction and receiver. 
The judge granted the same; the defendant excepted, upon 
the ground that there was no equity in the bill, and that 
there was a full and adequate remedy at law, and brings 
the same before this court. The complainants in the bill 
allege that defendant is indebted to them, on a note now 
due, $1,405.00, which was given by Ball for certain lands 
mentioned in the bill; that Ball has boxed half the timber 
on the land ; that he is hacking, dipping, hauling and con- 
verting the crude turpentine and rosin, and is shipping 
and selling the spirits and rosin to parties in Savannah, 
thet Ball is engaged in manufacturing spirits of turpentine 
and rosin to the amount of $5,000 per annum; that Ball 
is insolvent; that he owes the firm of J. P. Williams 
$6,000; that he has his hands employed by the year, 
or most of them, and at the end of the year will be owing 
them a large amount of money; that he is doing a general 
merchandise business, and is owing five hundred dollars 
for merchandise; that plaintiff holds another note for 
$1,850, which falls due first of September next; that the 
market for spirits of turpentine has been very low the pres- 
ent season, and this circumstance, together with the large 
amount of money Ball is owing, renders him hopelessly 
insolvent. 

These are all the allegations in the bill. There is noth- 
ing said about fraud or concealment of property by de- 
fendant. The court below doubtless placed the equity of 
the bill upon the act of 1880, Code, §3149 (a), which pro- 
vides as follows: “In case any corporation, not municipal, 
or any trader or firm of traders, shall fail to pay at matu- 
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rity, any one or more matured debts, payment of which has 
been properly demanded,” etc. Enough of this statute has 
been quoted for the purposes of thiscourt. It certainly was 
the intention of this act to authorize the granting of injunc- 
tions and appointing receivers, when the debt of the trader 
or firm of traders had matured and payment demanded 
and the trader insolvent, but it must be a debt connected 
with the trade which is pursued by the trader. In this 
case, the bill alleges that Ball, the defendant, is carrying 
on a general merchandise business; that he owes for mer- 
chandise five hundred dollars. Nota dollar may be due, 
and the persons to whom owing are making no complaint 
whatever. Ball is not a trader, within the meaning and 
intent of this act, as to these complainants. Their debts 
were made in consideration of land- and however much 
he may be a trader as to other persons, as to these parties 
he is notrader. There certainly is no equity in the bill. 

This act provides a very harsh and summary remedy. 
It is in derogation of common law, and should be strictly 
construed and strictly pursued, and the party seeking the 
benefit of it must bring himself clearly within, not only the 
spirit and meaning, but the letter of the act; he shall take 
nothing by intendment. 

Judgment reversed. 


MiTcHELL vs. ATKINS & CompPaANyY et al. 


Where a fund was realized simply by levy and sale, and was claimed 
by an older ji. fa., it was error to order fees to be paid to the attor- 
ney representing the fi. fa. which brought the money into court, 
and that the amount so allowed should be credited on the fi. fa. 
taking the fund. 


September 11, 1283. 


Attorney and Client. Money Rule. Executiou. Before 
Judge Hurcuins. Jackson Superior Court. February 
Term, 1883. 
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Reported in the decision 
W. I. Pree; W. L. Martes, for plaintiff in error. 
No appearance for defendant. 


BuianprorD, Justice. 


Where certain justice’s court fi. fas. had been levied on 
certain land, as the property of A. M. Duke, and the prop- 
erty was sold by the sheriff of the county where the land 
was situated, and purchased by Mitchell, the plaintiff in 
error, who placed in the hands of the sheriff a fi. fa. from 
the superior court, founded upon a judgment of older date 
than the justice’s court fi. fas., sufficient to take all the 
money in the hands of the sheriff arising from the sale of 
the land levied on by the justice’s court fi. fas., the court 
below directed that fifty dollars as fees be paid to the at- 
torneys representing the justice’s court fi. fas., and that this 
amount be placed as a credit on the ji. fas. controlled by 
Mitchell. This decision and judgment of the superior court 
is excepted to, and error assigned thereon. 

In case of Waters, sheriff, et al. vs. Greenway Brothers 
& Co.,17 Ga., 592, this court held, under a similar state of 
facts, “where aclient does not participate in a fund brought 
into court, but is postponed to older liens, the attorney is not 
entitled to commissions upon the money.” So, also, it was 
decided by this court at the September Term, 1882, in case 
of Baxter et al. vs. Bates et al , “where money is realized 
simply by levy and sale, there is no rule which gives a 
preference to the attorney representing the fi. fa. which 
brings the money into court, to the prejudice of older liens.” 
The rule is otherwise, where the attorney has represented 
the fi. fa. in claim cases, or other litigation whereby the 
fund was brought into court. The decisions above referred 
to seem necessarily to work a reversal of the judgment of 
the court below. 

Judgment reversed. 
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Epprne vs. AIKEN. 


1. Where a bill in equity was brought against a firm, and after decree 

against them, a bill of exceptions was taken in the name of one of 
the members, it could be amended in this court, from the record, by 
adding as a plaintiff in error another member of the firm, who was 
a party defendant in the court below. 
Where a bil in equity was brought against a partnership consist- 
ing of several members, one of them who wasnot served was not a 
party to the suit,except in so far as partnership property was con- 
cerned, which could be bound by serving either of the other part- 
ners. He need not, therefore, be made a party plaintiff in error, 
but the case may proceed without him. 

. A bill was brought to enforce an account and settlement under the 
following memorandum of agreement: ‘I. M. Aiken to receive 
$4.00 per day for his individual and constant attention to the 
interests of the Herd’s Island mill, in each and every way, 
‘particularly, as far as the supply of timber from our booms, the 
manufacture and shipment of lumber, etc., is concerned, and 
at the end of the year, say on the 3lst day of October, 1873, 
fifteen per centum of the net profits of the mill to be due and pay- 
able to the order of Mrs. I. M. Aiken, in consideration for per- 
sonalties, etc., in the said mill.’’ By amendment, it was alleged 
that the real beneficial interest in the fifteen per cent was in the 
husband, and was so known to be by the defendants, though made 
payable to the wife’s order, and that she had assigned and trans- 
ferred to him whatever interest she had. It was also alleged that 
defendant used $800.00 of complainant’s money in the mill business : 

Held, that there was equity in the bill. This was such a partnership 
transaction as to give equity concurrent jurisdiction over matters of 
account growing out of it; and besides, the accounts were necessa- 
rily complicated and protracted, and a court of equity could better 
adjudicate the questi .n than a court oi law. 

(a.) If the wife was a necessary party, she could have been made so, 
if a special demurrer had been filed on that ground; but the alle- 
gations of the amendment showed an equity in the husband. 

. Equity, having secured jurisdiction of the parties and the subject- 
matter, will settle at once all conflicting claims of the partners in 
the venture, which are connected therewith or equitably bearing 
upon a just account. Therefore, having jurisdiction to enforce a 
settlement of net profits due by sume of the parties to another, it 
will also enforce a settlement“as to money used by the former in 
the business and belongiug to the latter. 

. Where, in 1870, one member of a firm held a claim against the 
complainant, and by agreement, the mill then owned by the com- 
plainant, and afterwards conducted by the partnership, was sold 
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under a claim against the complainant, and bought by the individ- 
ual member of the firm, who appiied to the payment of his claim 
the purchase price in excess of what was necessary to settle the fi. 
fa. in the hands of the sheriff; and in 1877, the title so acquired 
failed on account of a mortgage executed in 1866: 

Held, that in 1878 such individual member of the firm could not set 
up, by cross-bill to a bill brought by complainant against the firm, 
such claim as an equitable set-off. The demand was stale, and 
laches concerning it appeared. 

(a.) Could such individual member of the firm have an equitable set- 
off against the complainant in the bill brought against the firm? 
Quexre. : 

. There was no error as to the rulings on the facts. 


January 8, 1884. 


Practice in Supreme Court. Amendment. Equity. 
Partnership. Oontracts. Before Judge Apams. McIntosh 
Superior Court. November Term, 1882. 


Reported in the decision. 


W. S. Bastnaer, for plaintiff in error. 


Lester & RAvVENEL, for defendant. 
Jackson, Chief Justice. 


The bill which resulted in the controversy made by this 
record was filed in the superior court of McIntosh county, 
by Isaac M. Aiken against Epping, Bellas & Co. and Nelson 
Staples, to recover an amount alleged to be due from the 
defendants on a memorandum (set out hereafter) in regard 
to working a mill, known as the Herd’s Island mill. A de- 
murrer to this bill was overruled; certain matters of account 
were referred to an auditor or master; exceptions were taken 
to his report; and on them the cause was finally heard 
before Judge Adams, by consent of parties, as judge 
and jury, on law and facts. His final conclusion and 
decree in favor of complainant, as well as the judg- 
ment of his predecessor on the demurrer, and certain 

v 71-44 
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alleged errors of law on the hearing, are excepted to and 
these make the case now to be reviewed. 

1. As the bill ot exceptions was first brought, it was in 
the name alone of Epping, but leave was given to amend 
it, at the instance of plaintiff in error, so as to join Baars, 
another of the firm of Epping, Bellas & Co., as co-plaintiff 
in error, the record showing that he was a party below, 
having appeared and pleaded to the bill, and therefore the 
bill of exceptions could lawfully be amended by this re- 
cord. Code, §§4288, 4272 (b). 

2. A motion was then made to dismiss the writ of error 
because Bellas, the remaining member of the firm, was not 
joined as plaintiff in error; but as he was not served as a 
defendant to the bill, and did not appear and plead, and 
was thus no party to the case tried below, except in so far 
as partnership property was concerned, which could be 
bound by serving either of the other partners, the court is 
of opinion that he need not be made a party plaintiff in 
error, even if this court had power to make him so, not be- 
ing one below; and it is our judgment that the case may 
proceed in his absence as well in this court as it did in the 
superior court, and the motion to dismiss the writ of error 
is overruled. The truth is, that it is only a party to the 
case below who can bring the case here. Code, §4251. 
Therefore, one not a party there cannot be made one in 
this court. 

3. The memorandum on which the alleged equity of 
complainant’s bill rests is in the following words: 


‘*T. M. Aiken to receive $4.00 per day for his individual and constant 
attention to the interests of the Herd’s Island Mill, in each and every 
way, particularly as far as the supply of timber from our booms, the 
manufacture and shipment of lumber, etc., is concerned, and at the end 
of the year, say on the 31st day of October, 1873, fifteen per centum of 
the net profits of the mill to be due and payable to the order of Mrs. 
I. M. Aiken, in consideration for personalties, etc., in the said mill. 

** Epping, Bellas & Co. to give their attention to the best interests 
of the Herd’s Island Mill in each and every way, particularly as far 
as the purchase of timber for the mill, the selling of lumber, etc., is 
concerned, and to furnish sufficient means to carry on the business 
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of the said mill; for which they shall be entitled to eighty (80) per 
centum of the net profits of said mill. 
‘* Nelson Staples to receive five (5) per centum of the net profits. 
** December 3, 1872. K., B. & Cd.’’ 


The demurrer is upon the grounds that it appeared by 
the bill and this exhibit that the right was in the wife of 
complainant, and not in himself, so far as the recovery 
of fifteen per cent of net profits was asked; and so far as 
another demand for eight hundred dollars, which defend- 
ants used of complainant’s money in and about the business 
of the mill, that the remedy at law was complete; that the 
bill was multifarious, and as a whole was destitute of 
equity. 

It was overruled on all the grounds except that in re- 
spect to the wife’s interest, and leave was given to amend 
in that respect. Ihe bill was then amended to the effect 
that the real beneficial interest in the fifteen per cent was 
the husband’s, which was well known to defendants; and 
besides, that while the fifteen per cent profits were made 
payable to her order, yet the beneficial interest was in 
him, and she had assigned and transferred whatever right 
she had to complainant, and directed defendants to pay to 
him. 

Thereupon the demurrer was overruled, and the bill re- 
tained. 

We think that there is equity in the bill as amended. 
If defendants agreed with complainant as set forth, and they 
engaged in the business alieged, for which he was to re- 
ceive, though payable to his wife’s order, 15 per cent of 
the net profits of that business for his work therein, and 
the personalties alluded to in the contract, and the wife 
directed payment to him, it was right that they should set- 
tle with him, if net profits were made. The amendment 
was properly allowed. The paper is a memorandum merely, 
signed only by the defendants. It did not purport to be 
the entire contract. Therefore, parol evidence was admis- 
sible to explain it, and show the whole arrangement and 
the real interest of all parties. The only question is, in 
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what court, and by what remedy, should the settlement be 
adjudicated ; for wherever there is a right there must be 
a remedy, and some court must have power to give it, if 
necessary, even to frame it. Code, §§2243, 3250; 4 Ga., 
264; 45 Jb., 551; 49 7b., 466; 56 Zd., 330; 59 Z., 288. 

Which is the court having jurisdiction in a transaction of 
this sort to settle accounts between partners to the extent 
these persons are, and to ascertain what is the net profit 
made in the business, and thus to determine how much 15 
per cent thereof will amount toin dollars and cents? Our 
own Code settles the question. “Equity jurisdiction over 
matters of account extends to mutual accounts growing out 
of privity of contract, or where accounts are complicated 
andintricate * * * oraccounts between partners and 
tenants in common, or where a multiplicity of suits would 
render a trial difficult, expensive and unsatisfactory at 
law.” Code, §3130; 54 Ga., 488; Code, §§1887, 1888. 
We are quite clear that the Code, above cited, makes this 
such a partnership transaction as to give equity concurrent 
jurisdiction ; that they are bound to account inter sese for 
the net profits of the venture, and that the bill was not de- 
murrable on the ground of want of equity, even if the ju- 
risdiction rested only on the partnership nature of the 
transaction. But the accounts were necessarily compli- 
cated and intricate, the transaction protracted making 
them more so; there were mutual dealings and privity 
of contract, and equity could better adjudicate the ques- 
tions than law. Indeed the master had further time granted, 
so complicated were the accounts. See generally on the 
subject 1 Ga., 376; 5 Jb., 22; 9 Jb., 449, and following 
cases. 

There was no demurrer on the ground that the wife 
was not a party. If there had been a special demur- 
rer to that effect, she could have been made a party; 
but even had that been a special ground of demurrer, we 
do not see the necessity of it, if her husband had all the 
beneficial interest originally, or if she had parted with it 
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all to him, or if she had ordered the money paid to him. 
But no such point was made, as it should have been, on 
special demurrer ; and that makes it improper for us to 
rule the necessity of it had it been made, inasmuch as it 
could have been cured, and doubtless would have been, if 
made. 

The bill, as a whole, was good on this point, because she 
did order it paid to her husband by the allegation in the 
amendment, and that, in equity, would enable him to re- 
cover it, if he had the real beneficial interest, and she con- 
sented. The paper does not set out that the order must 
be in writing. Nor do we regard it such a chose in action 
as should be in writing, but a mere memorandum of the 
mode of payment to him through her order, in view of the 
pecuniary troubles which seem, from the record, to have 
embarrassed him. 

4. If entitled to go into equity to recover the 15 per 
cent of net profits, the complainant had the right to recover 
in the same equitable proceeding, all other moneys owing 
to him, growing out of the same business and germane 
thereto. Within this rule, we think that any money of 
his, used by the firm in the business, is recoverable in this 
suit. Equity does nothing by halves, but having secured 
jurisdiction of the parties and the subject-matter, and see- 
ing no advantage, but much cost and expense, in a multi- 
tude of suits, she will settle at once all conflicting claims 
of the partners in this venture, which are connected with 
the venture, or equitably bearing upon a just accounting. 
Code, §3085, and cases there cited. 

Therefore, the claim for eight hundred dollars due for 
money used in the business could be adjudicated in this 
bill, and a prayer for it did not make the bill multifarious, 
or otherwise inequitable. 

5. The amended answer of defendant, Epping, by way 
of cross-bill, it is presumed, undertook to set off a claim by 
Epping upon Aiken for a debt the latter owed to the former 
in 1870, for advances before that time, made in respect to 
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the running of this mill by Aiken, which account was in 
that year paid by the sale of the mill as Aiken’s property, 
under a lien of one Strickland thereon. Epping bought 
the mill, paid the sheriff money enough to extinguish Strick- 
land’s debt and costs, and the sheriff did not require the 
balance to be paid to him in order to be turned over to 
Aiken, but, by consent, it went to the extinguishment of 
this account due Epping by Aiken. Afterwards, the title of 
Epping thereto failed in 1877, by a decree in the circuit 
court of the United States, which subjected it to a prior 
lien, it being a mortgage on the mill as the property of Ai- 
ken and Goodrich, then owning the mill, executed in 1866; 
and as the title failed, it is alleged that the debt is still 
owing, and equity will set it off, especially as it is alleged 
that Aiken is insolvent, and that the debt would now be 
barred in law by the statute of limitations, and that his co- 
partners, Bellas and Baars, live out of the state, and that 
Aiken has secured whatever decree he may get, by bond, 
under legal process, from him individually. Thecourt struck 
this cross-bill, or answer, setting up the set-off, and Epping 
excepted. 

It is doubtful, to say the least, whether there be equity 
in this amended answer. It was no transaction between 
Aiken and the firm of Epping, Bellas & Co., but the indi- 
vidual trade between Epping and Aiken, about an individ- 
ual debt between them. There is no allegation of fraud 
against Aiken, or that the mistake was brought about by 
any misrepresentation of his. The suit in the United 
States court was to foreclose a mortgage; that mortgage 
must have been of record and notice to all the world, 
Equity is slow to open a matter stale merely for old age, 
but daches in not looking on the record to see prior liens 
when one purchases at sheriff's sale would seem to be an 
insuperable bar. Equity usually follows the law, and 
will apply the bar of the statute, or the same time pre- 
scribed therein to the issues before it that a court of law 
would apply under the terms of the statute. There is no 
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allegation that no partnership effects sufficient to pay a 
decree are within the jurisdiction of the court in this 
state, and for these reasons we think that the court below 
hardly erred in dismissing the cross-bill. 

But, be that as it may, taking in view the whole record, 
it seems to us clear that Epping, having the mill in use 
from the purchase in 1870, up to the surrender of it 
under the decree in 1877, over seven years, must have 
made enough out of it to have paid Aiken’s debt. The 
rent of the mill seems to have been over $150.00 per 
month—over twelve thousand dollars in seven years— 
enough, in all good conscience and equity, to pay a stale 
demand of uncertain equity for less than five thousand 
dollars. The defendant was not hurt by having the 
amended answer stricken. 

6. The other points are all issues of fact. The judge tried 
them, by consent, as a jury. The master passed upon 
them before. The plaintiff in error has not made it plain 
that they erred. The main point relied on is the refusal 
to allow Epping the rent of the mill during the months 
this partnership operated it. It seems to us that it shouid 
have been denied him as against all engaged in this ven- 
ture, except the other partners composing the firm of Ep- 
ping, Bellas & Co. That firm owed it to Epping, ac- 
knowledged it due, and will doubtless pay it, or ought to 
do so. 

Judgment affirmed. 


HATCHER vs. CHANCEY. 


1. If a mortgage is given to secure several debts falling due at differ- 
ent times, or a debt due by installments, the mortgagee may fore- 
close when the first becomes due, and with proper allegations in 
the petition for foreclosure, the court will control the surplus so as 
to protect the lien created for the debts or installments not due. 
The court may order that part which is in judgment to be paid, 
and the balance to be invested to meet the indebtedness still un- 
paid. 
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2. It makes no difference that the notes, to secure which the mort- 
gage was given, are payable in specifics. The value of the spe- 
cifics may b: recovered. 

October 2, 1883. 


Mortgage. Promissory Notes. Debtor and Creditor. 
Before Judge Ctarke. Early Superior Court. April Term, 
1883. 


Chancey proceeded to foreclose a mortgage on realty 
given to secure four notes, each of which promised to pay 
twenty bales of cotton, and which fell due annually. At 
the time of the foreclosure, the first note was due, and 
plaintiff alleged that the value of the twenty bales of cot- 
ton was $1,000.00. Defendant demurred to the petition 
and rule nisz, because the contract was entire and the notes 
payable in cotton, and it was too uncertain to be then fore- 
closed; and because the mortgage could not be foreclosed 
until the amount of the debt could be ascertained. The 
demurrer was overruled. Defendant then filed his pleas, 
setting up substantially the same grounds, and also deny- 
ing the value of the cotton alleged by plaintiff. The 
court, on motion, struck all except this last plea. Plaintiff 
was allowed to amend his petition by alleging that there 
were three notes not due, and praying such order of the 
court as would protect the surplus for the purpose of pay- 
ing them when they should becomedue. This amendment 
the court refused to strike, on motion. 

The issue as to the value of the cotton was submitted to 
the jury. They found for plaintiff $950.00, with interest. 
The court entered a judgment for the sum so found, and 
directed that the sheriff sell the property and hold the bal- 
ance until the next term of court, and then pay it into 
court to be appropriated to the payment of said notes not 
yet due, under the further order of the court. 

Defendant excepted, and assigned each of these rulings 
as error. 
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R. H. Powe t, for plaintiff in error. 
E. ©. Bower, by A. Hoop, Jr., for defendant. 
Hatz, Justice. 


The plaintiff held four notes falling due at different times, 
payable in cotton, which were secured by a mortgage 
on one thousand acres of land. When the first of these 
notes fell due, she instituted proceedings to foreclose the 
mortgage, and in her petition for its foreclosure, after set- 
ting forth the notes and mortgage, and the failure of the 
defendant to pay the first note becoming due, she prayed 
for the sale of the mortgaged premises, and that the sur- 
plus funds arising from the sale might be retained by the 
court, and ordered to be invested to meet those still unpaid. 
The sale, under the judgment of foreclosure, was directed 
to be made in accordance with this prayer, and after satis- 
fying the fi. fa. issuing upon the judgment, the surplus was 
to be brought into court, to be invested to meet the indebt- 
edness still unpaid. 

This course is fully authorized, if not required, by sec- 
tions 1965 and 3970 of the Code. 

It is admitted in argument here that, had these notes 
been payable in money, the course pursued would have 
been authorized, if not required, by these provisions of the 
law, but inasmuch as they are payable in specifics, a differ- . 
ent rule should prevail. But what that rule or method is, 
has not been suggested, and we are unabie to conjecture 
what is proposed as its substitute. The Code, §2774, defines 
a promissory note as “a written promise made by one or 
more to pay another, or order, or bearer, at a specified 
time, a specific amount of money, or other articles of value. 
If the payment is in articles other than money, and is not 
punctually made, the holder may recover the value of such 
articles at the time the note was due, at the place where 
it was payable, if a specific place was mentioned, other- 
wise at the place where it was made, with lawful interest 
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thereon.” From this it appears that a note payable in 
specifics is placed upon the same footing as one payable in 
money ; in this respect there is no difference between them. 
Notes payable in specifics are in no legal sense speculative 
in their character, as was urged by counsel. They are 
as certain as those payable in money, and are no less 
debts. Among other requisites of a mortgage, it must 
“specify a debt to secure which it is given.” Code, $1955. 
The law makes no distinction, and recognizes no different 
mode, in the foreclosure of mortgages given to secure notes 
payable in money or other things of value, and the courts 
can make none; were they to attempt to do so, they would 
be assuming the prerogatives and powers of the legislative 
department, something that they could not do without a 
palpable violation of duty, 

Judgment affirmed. 
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1. Since the act of 1866 (Code, §1754), a married woman is a feme sole 
as to her own property, and may make any disposition thereof 
not prohibited by statute. She is prohibited from selling to her 
husband unless allowed by order of the superior court, but there 
is no restriction as to her making a gift to him. 

2. Where such transactions take place between persons sustaining 
certain confidential relations to each other (as that of husband and 
wife), they are not ipso facto void, but may be rendered void at 
the option of the donor, if induced by undue influence or other 
improper appliances or persuasions, or when brought about by any- 
thing amounting to constructive fraud. Such gifts will be scrutin- 
ized with great jealousy, and upon the slightest evidence of per- 
suasion or influence, will be declared void, at the instance of the 
donor or her legal representative, at any time within five years 
after the making thereof. 


October 2, 1883. 

















Husband and Wife. Sales. Gifts. Fraud. Before Judge 
CxiarkK Stewart Superior Court. April Term, 1883. 
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Hobbs, who was in possession of certain property, filed 
a b.ll to require John M. Cain and Ligon, administrator of 
Mrs. Emma M. Cain, to interplead and settle their right 
thereto. It appeared that John M. Cain was the husband 
of Kmma M. Cain, deceased. He claimed the property 
under two deeds of gift executed by her to him in he. 1:fe- 
time. No order of court was shown allowing or confi:m- 
ing them. Ligon, administrator, insisted that they were 
void, and the court so charged. There was other evidence 
not material here. After verdict for Ligon, administrator, 
Cain excepted. 


E. G. Smurmons; J. L. Wimperty; E. H. Beawi; R. F. 
Warts, for plaintiff in error. 


B. F. Harrett; Peasopy & Brannon; T. D. Hicutow- 
ER; C. F. Crisp, for defendants. 


Hat, Justice. 


The question made by this record is whether a married 
woman can give to her husband, without the approval and 
sanction of the chancellor, any portion or all of her sep- 
arate property, when it is not encumbered with a trust in 
which remaindermen and others are interested, and whether 
her deed conveying such property to him is void or merely 
voidable. The court below decided that a gift, under the 
circumstances, was void; the propriety of this decision is 
the point presented for adjudication. 

Since 1866, Code, §1754, all the property owned by the 
wife at the time of her marriage, and all acquired by her 
during the coverture, remains her separate property, and 
is not liable to the debts or contracts of her husband. 
With this act a new rule of property was introduced with 
respect to married women, as has been frequently de- 
cided by this court, “and a corresponding enlargement of 
their legal capacity. With reference to her separate estate, 
a female, married or single, is now on full equality with a 
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male, except in a few particulars defined by statute. Save 
in those particulars, when her equitable rights are com- 
mensurate with those of the male, her legal rights are also 
commensurate with his, and the difference of sex is utterly 
immaterial.” 62 Ga., 738. She is inhibited from en- 
tering into any contract of suretyship, or from assuming 
the debts of her husband, and any sale of her separate es- 
tate in extinguishment of his debts, is made absolutely 
void. Code, §1783, and cases cited in note thereunder. No 
contract of sale made by a married woman of her sepa- 
rate estate with her husband, or her trustee, is valid, un- 
less allowed by order of the superior court of the county 
of her domicile. Jb., 1785, and cases cited in note there- 
under; also, /b., 2337. 

If a gift is synonymous with a sale, then this transac- 
action falls within these restrictions ; but if it is not, then 
its validity or invalidity is to be tested by a different prin- 
ciple. A sale is, according to Blackstone (2 Comm., 446), 
“a transmutation of property from one man to another, in 
consideration of some price.” By Kent it is defined (2 
Comm., 615, 11 ed.,) to be “a contract for the transfer of 
property frum one person to another for a valuable consid- 
eration.” Benjamin (Sales, §1) says, “it may be defined 
to be a transfer of the absolute or general property in a 
thing for a price in money.” A valuable consideration, as 
money or property, is essential to its validity. In this re- 
spect it is the very opposite of a gift, which need not rest 
for its support upon any consideration of value, and is a 
mere gratuity, founded on feelings of benevolence, kind- 
ness, charity or love. 

Where such transactions take place between persons 
sustaining certain confidential relations to each other, they 
are not ipso facto void, but may be rendered void at the op- 
tion of the donor, if induced by undue influence or other 
improper appliances or persuasions; in short, when they 
are brought about by anything amounting to constructive 
fraud, which “consists in any act of omission or commission 





SEPTEMBER TERM, 1883. —~ 695 


Cain vs, Ligon administrator, e¢ al. 


contrary to legal or equitable duty, trust or confidence 
justly reposed, which is contrary to good conscience and 
operates to the injury of another.” Code. §3173. This rule 
applies to contracts between parties sustaining toward each 
other certain confidential relations, which are such as arise 
from nature, or are created by law, or result from con- 
tracts, and where one of the parties is so situated as to ex- 
ercise a controlling influence over the will, conduct or 
interest of the other; or where, from a similar relation of 
mutual confidence, the law requires the utmost good faith, 
such as partners, principal and agent, etc. J6.,§3177. So 
a gift by a person just arriving at majority, or otherwise 
peculiarly subject to be affected by such influences, to his 
parent, guardian, trustee, attorney, or other person stand- 
ing in a similar relationship of confidence, shall be scru- 
tinized with great jealousy, and upon the slightest evi- 
dence of persuasion or influence towards this object, 
shall be declared void at the instance of the donor, or his 
legal representative, at any time within five years after the 
making of such gift. Code, §2666. In Urquhart vs. Oli- 
ver, 56 Ga. R., 344, this court held that the wife, since 
the constitution of 1868 and the act of 1866, might, 
without the consent of her husband, make awill. Doubt- 
ing, but not dissenting from the conclusion of his brethren, 
Bleckley, J., said, “ A wholly new rule of property is thus 
introduced. With reference to all they own, women re- 
main, after marriage, as effectually separated from men as 
they were before marriage. The husband has as little in- 
terest in, or control over, his wife’s property as she has over 
his; indeed less, for she is entitled to be supported out of 
his, and when necessary, is recognized by the law as his 
agent to charge it with her support; whereas, his power 
and control over her property rests, in all cases, upon her 
voluntary consent. She is thus his full equal before the 
law in the ownership and control of property.” She is 
declared a feme sole as to her separate estate, and is only 
restricted in its disposition to certain named persons, and 
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for certain given purposes, and as tn one kind of disposi 
tion, viz. a sale, which, as we have seen, is used in its le- 
gal, and not in jisenlarged and popular sense (Code, §1783), 
and from the connection, and with reference to the subject- 
matter, is advisedly used in contradistinction from a gift. 
See especially Code, §§ 1785, 2337. We could not add to 
these restrictions without transcending the right of the 
court to interpret, and assuming legislative functions, by 
amending a plainly written law. Beyond the clear import 
of these restrictive clauses we cannot go. 

The court below erred in charging the jury that the 
deeds from the wife, Emma Cain, to her husband, John M. 
Cain, conveying to him the property in dispute, were void, 
without an order of the court, allowing and approving 
them. We hold that in any event they were only voidable ; 
that two questions should have been submitted to the jury: 
First,whether the deeds were procured by the exercise of im- 
proper influence on the part of the said Cain over his wife, 
in consequence of the confidential relations existing be- 
tween them; and secondly, whether more than five years 
have elapsed from the execution and delivery of these 
conveyances to the bringing of this suit by the represent- 
ative of the deceased wife ; and, in this connection, whether 
she survived more than this length of time without 
attempting or making any legal effort to cancel the deeds, 
and whether she had desired to have them canceled, and 
was prevented from doing it by the improper persuasion 
or other influence of her husband. 

Judgment reversed. 


Tue Mayor, etc., or Macon vs. Hoge. 


Where a certiorari has been brought to reverse a judgment of the re- 
corder of a city imposing a fine for a violation of a city ordinance, 
if it be sustained, the court may enter judgment for costs against 
the city. Inthis case, the court merely gave judgment for costs 
without directing how they are to be paid. This court will not pre- 
sume that it will be illegally enforced, and in advance of a pro- 
ceeding making such question, direct how it shall be done. 

October 16, 1883, 
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Municipal! Corporations. Costs. Certiorari. Criminal 
Law. Before Judge Srumons. Bibb Superior Court. Oc- 
tober Adjourned Term, 1882. 


Reported in the decision. 
S. H. Jemison, by brief, for plaintiffs in error. 
J. H. Hatt, for defendant. 


Hatt, Justice. 


The question made by this record is whether the supe- 
rior court, in sustaining a certiorari brought to reverse a 
judgment of the recorder, imposing a fine for a violation 
ef acity ordinance, can enter judgment for costs against 
the city. 

On the authority of Cranston vs. The Mayor, etc., of 
Augusta, 61 Ga., 578, it is insisted that the police 
powers of the city have been delegated to it by the state ; 
that if the state chooses to do it, she may resume them, 
and exercise them directly through her ordinary tribu- 
nals; that, instead of empowering the city to pass ordi- 
nances, she may pass statutes with like provisions, and 
administer them in the superior or county courts of the 
county in which the city is located. COonceding this pow- 
er, and the further fact that the city government is the 
subordinate agent of the state, to aid her in the govern- 
ment of a certain community, it does not thence follow that 
the city has all the immunities and prerogatives of the sov- 
ereignty whose agent and servant she is, or that the state 
or any one of its departments of government is chargea- 
ble, either directly or indirectly, with the expense of ad- 
ministering the city government. Directly the reverse of 
this istrue; the state is not chargeable with any such cost; 
she has made provision to compensate all her officers who 
aid in the administration of penal laws; no service is re- 
quired of any of them, with a very few exceptions, for 
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which compensation is not provided. The officers of the 
superior, city and county courts have recourse to the 
funds arising from fines and forfeitures in the respective 
courts, to pay costs where they cannot be collected from 
defendants in criminal proceedings. Code §4631. 

In this case, the court merely gave judgment for costs, 
without directing how they are to be paid. The fines and 
forfeitures arising from proceedings before the recorder 
are unquestionably subject to this judgment, and it is for 
that court and the government it represents to see that the 
judgment of the superior court is carried into effect, and 
is satisfied in accordance with the provisions of law. 
We certainly cannot anticipate that it will be enforced in 
a manner contrary thereto, and, in advance of any pro- 
ceeding making such a question, direct how it shall be 
done. 

Judgment affirmed. 


Broacu vs. Ketty. 


. Where, in an action of complaint for land, the only plea was that 
the title of plaintiff was acquired f:om defendant, and was tainted 
with usury, the deed having been given to secure a usurious debt, 
a verdict finding for the plaintiff, but giving the defendant six 
months in which to pay the note, before the judgment should be 
executed, was contrary to law. 

. The weight of the testimony is against the verdict. Until Febru- 
ary 19th, 1873, it was unlawful to contract for more than ten per 
cent interest, and a reservation of more than that rate, whether 
directly or indirectly, was usurious. 

. On the trial of an action of complaint forland, with a plea of usury 
in the title, interrogatories of a witness, taken in an action on the 
note between the same parties, were not admissible, the witness 
being alive and in an adjoining county of the state and accessible. 
Aliter, had the witness been dead or beyond the jurisdiction of the 
court. 

. Where, in an action of complaint for land, the plaintiff relied on a 
deed from the defendant, and the latter pleaded that such deed 
was tainted with usury and void, having been given to secure a 
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usurious debt, the defendant held the affirmative of the issue, and 
was entitled to open and conclude. 


December 21, 1888. 


Verdict. Interest and Usury. Evidence. Witness. 
Practice in Superior Court. Before Judge Lawson. Jones 
Superior Court. April Term, 1883. 


Kelly brought complaint for land against Broach, at- 
taching as his abstract of title a deed from defendant to 
him, dated February 5, 1873. 

The defendant pleaded that the deed was made to se- 
cure a usurious debt, and the title was void. The evidence 
was somewhat conflicting, but the respective positions of 
the parties may be briefly stated as follows : 

Defendant insisted as follows : He had bought some land 
and owed a balance of purchase money amounting to 
$2,051. He applied to the plaintiff for the loan of it, and 
the latter told him that he did not have the money, but 
could lend him some bonds, which were at a discount. 
Defendant testified that on the day of the delivery of the 
deed, plaintiff stated to his banker (Plant) that he had 
decided not to let defendant have the bonds, but to let him 
have the money, which was done, and a note given includ- 
ing a usurious rate of interest. Plant testified that he 
sold no bonds for plaintiff; that he carried some bonds 
and delivered them to Isaac Hardeman, Esq., and Kelly, 
and that he did not know what they did with them. He 
swore that he paid a sum of money on Kelly’s check at 
Blount & Hardeman’s office, and his books showed that on 
February 6, 1873, $2,216.07 were drawn from plaintiff's 
bank account. 

Plaintiff insisted as follows: hen applied to for the 
loan, he stated that he did not have the money, but could 
let defendant have certain bonds. The market price for 
the bonds that day was eighty-seven and one-half cents on 
the dollar. but plaintiff had given for them a short time 

v 71-45 
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before ninety-two and one-half cents on the dollar, and 
was unwilling to take less, but said he would himself give 
eighty-seven and one-half cents for them. Defendant 
said that if they were worth eighty-seven and one-half 
cents, he would take them; and Isaac Hardeman, Esq., who 
represented defendant in that transaction, but was subse- 
quently employed by plaintiff to enforce the contract, went 
out to inquire the value of the bonds, and on his return re- 
ported them to be eighty-seven and one-half per cent. He 
testified that he then made the calculation attached to the 
note to arrive at the amount for which it should be given. 
By accident, after calculating the value of the bonds at 
eighty-seven and one-half per cent, and adding the differ- 
ence, to make what defendant was willing to give for 
them, he again added $100.00; that after beginning suit 
for the amount and the filing of the plea of usury, this 
mistake was discovered, and he enterel the credit of 
$110.00, as of February 5, 1874, ($100.00 being the 
amount of the error, and $10.00 the interest on that 
amount). Mr. Hardeman also testified that, after defend- 
ant had agreed to take the bonds, they were delivered to 
him (Hardeman) as attorney for defendant, in his pres- 
ence, and for the purpose and with the understanding 
above stated, and that defendant could have seen them 
if he had looked [defendant denied ever having seen or 
received the bonds]; and after signing the note, Kelly took 
the bonds, and he and defendant went off together. 

The note, with the calculation sen seein to it, and the 
entries on it, was as follows: 


** To amount Sale Of DONdS .........0:cececsccccccscecseseess + $1,850 00 
To amount difference : 100 00 
To amount Cash loaned.... secceccscccccccceses o sedeicice Se 


$2,216 07 
To interest, 12months, at 10 per cent. .. secsecrcccsecsee-eee 221 60 


$2,437 67 
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‘« Twelve months after date I promise to pay Washington Kelly or 
bearer two thousand four hundred and thirty-seven dollars and sixty- 
seven cents, for value received. I also promise and agree to pay all 
taxes that may be due the state on this note. Also to pay all coun- 
sel fees that may be incurred in the collection of this note; if I pay 
any portion of this note before maturity, I-am to be allowed 10 per 
cent on said sums so paid, from time of payment to maturity of note. 

This 5th of February, 1873. 

(Signed) ; A. H. Broaca.”’ 

“Credit : $100. 

Received one hundred dollars on this note. February 
27th, 1875.’’ 


“‘T agree, and am to pay 10 per cent interest on the above note from 
its maturity, such being the understanding and agreement at the time 
it was given, but by accident was omitted to be so stated in said 
note. 

(Signed) A. H. Broacu.”’ 


[TIndorsement on note :] 

‘* This note is hereby credited with one hundred and ten dollars, as 
of date February 5th, 1874, erroneously charged in said note.’’ [Not 
signed by any one. ] 


The jury found the following verdict: 

‘‘We, the jury, find for the plaintiff the premises in dispute, allow- 
ing the defendant six months to redeem the land by paying principal, 
interest a d attorney’s fees at ten per eent, and costs of the suit.’’ 


The defendant moved for a new trial, on the following 
among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court admitted in evidence the inter- 
rogatories of James H. Blount, Esq., taken in an action on 
the note to secure which the deed was made,—counsel for 
defendant objecting that the case was different and the 
witness not dead or inaccessible. [The court stated in a 
certificate to the motion that, having tried the case arising 
on the note, it appeared to him that the issues were the 
same; that counsel for plaintiff stated that they, or one of 
them, understood that all of the depositions in one case 
could be read in the other; that there was such an agree- 
ment in presence of the court as to the depositions of 
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Plant, and that the senior counsel for defendant was con- 
senting that the depositions might be read. } 

(3.) Because the court held that the defendant was not 
entitled to the opening and conclusion, although his coun- 
sel stated that their plea of usury admitted the deed set 
out in the abstract, and assumed the burden of proving it 
void for usury. 

The motion was overruled, and defendant excepted. 


Joun Rurnerrorp; Bacon & Rutuerrorp, for plaintiff 
in error. 


Lanter & AnpERson; Brttups & Harpemay, for defend- 
ant. 


Jackson, Chief Justice. 


Complaint for land was brought. by defendant in error 
azainst the plaintiff in error. The title of the plaintiff 
in ejectment was a deed from the defendant in ejectment, 
and the defence was that the deed was given to secure a 
debt which was usurious. The jury found a verdict for 
the plaintiff, but gave the defendant six months time to 
pay the note before the judgment was executed. The de- 
fendant below made a motion for a new trial, which was 
overruled, and the judgment overruling that motion is the 
error assigned. 

1. One ground of the motion is that the verdict is con- 
trary tolaw. We think that itis. We know of no law 
which authorizes such a verdict in ejectment or complaint 
for land, where the only issue was title or no title in the 
plaintiff, and where that issue turned on a single question 
—was there usury or not in the deed? If there was, the 
verdict should have been for the defendant; if there was 
not, it should have been for the plaintiff, with no six 
months’ stay of execution and permission to retain the 
land, if the note was paid at the expiration of or within 
that time. No equitable plea was filed, and no pleadings 
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of any sort were made whereby such a verdict could have 
been legally returned. Defendant was hurt by it, because 
it shows that the issue of usury was not decided, bu. that 
the verdict was a sort of compromise, and did not cover 
and decide the issue he made. 

2. The decided weight of the testimony bears against 
the verdict. There is no sufficient evidence of a bona fide 
sale of the bonds to the defendant or to anybody else to 
get the moncy for the defendant. On the contrary, if Mr. 
Plant is to be credited and his book be correct, the plain- 
tiff got the money from his bank, where he had it all the 
time, checked it out and paid it to defendant, and the real 
transaction was a loan of that money. The bond affair 
was a mere device to cover the exaction of usurious inter- 
est for the loan of money plaintiff had on deposit at Plant’s 
bank ; and if more than ten per cent was put in the note 
for that loan, no m.tter how covered up, it was usurious. 
The law, at the date of this transaction, 5th of February, 
1873, was that the taking and reserving, or contracting to 
take or reserve, either directly or indirectly, a greater sum 
for the use of money than the lawful interest, constitutes 
usury ; and all titles to property which form any part of a 
contract so afrocted and tainted are void. Oode of Clark, 
Cobb & Erwin, §§2023, 2024. Until the 19th of February, 
1873, when an act was passed allowing unlimited interest 
by contract, none beyond ten per cent was legal by con- 
tract, but all beyond was usury. See acts of 1873, and 
56 Ga., 210-212. It seems to us clear from the evi- - 
dence, and we do not know that it is disputed, that more 
than ten per cont was exacted; and if in reality there was 
no sale of the bonds, but they were merely used to cipher 
up the amount of the note given for the loan, or to cover 
up the exaction of usury, then, the consideration of the 
deed being usurious, it passed no title, and the title re- 
mained in the defendant below. The taxes exacted, the 
calculation on the face, or rather pasted above the note, 
all go to show usury, if there was no bona fide sale of 
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bonds; and no sufficient evidence of that fact is in this 
record. See further, 2 Peters, 527; 9 Ib. 359; 6 Mon- 
roe, 158; Doug. R., 736; 3 Oamp., 375; 1 Cowp., 112. 

3. The interrogatories of Blount were improperly ad- 
mitted inevidence. They were taken in complaint on the 
note; not in this suit for the land. 

At the time of the trial, Blount was alive and accessible. 
Had he been dead or beyond seas—without the jurisdic- 
tion of the court—then the interrogatories would have 
been admissible. Code, §3782. That section reads that 
“the testimony of a witness, since deceased, or disquali- 
fied, or inaccessible for any cause, given under oath in a 
former trial, upon substantially the same issue and be- 
tweer substantially the same parties, may be proved by 
any one who heard it, and who professes to remember the 
substance of the entire testimony as to the particular mat- 
ter about which he testifies.” Of course his written an- 
swers to interrogatories would therefore, by the spirit of 
the section, be admitted in case of death or inaccessibility ; 
but we know of no law admitting them when the witness 
is alive and in an adjacent county of the state at the time 
of the trial. 

4. The defendant below held the affirmative of the issue 
that the deed was usurious, made by his plea, and was en- 
titled to open and conclude. 24 Ga., 211; Code, §3758; 
56 Ga., §351; Ocean Steamship Co. vs. Williams, 69 Ga., 
251. 

In so far as the rulings of the court, the charges and 
refusals of requests to charge, conflict with. the views 
above written, they are erroneous; and for the reasons 
above stated the verdict should have been set aside, and 
a new trial granted, 
Judgment revecsed. 
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. If a person who has been adjudicated a bankrupt and has re- 
ceived his discharge in bankruptcy thereafter suffers a judgment 
to go against him upon a debt properly provable in bankruptcy, 
he is bound by such judgment, and so are all others claiming un- 
der or through him. 

. A decree setting aside and annulling a conveyance, rendered on a 
bill against the grantee therein, is conclusive on a person who 
claims that the grantee was in fact his agent and trustee, and that 
the beneficial interest under the deed was in him. 

September 18, 1883. 


Bankruptcy. Judgment. Res adjudicata. Principal 
and Agent. ‘Trusts. Before Judge Bower. Baker: Su- 
perior Court. May Term, 1883. 


Reported in the decision. 

D. A. Vason; L. AgyuermM, for plaintiff in error. 

W.E.Ssira; G. J. Wricut R. F. Lyon, for defendant. 
BLANDFORD, Justice. 


This was a claim case, and the following are substan- 
tially the facts in the case: David Smith sold, and by 
proper deed conveyed to Frank P. Smith one undivided 
half interest in certain lands levied on and claimed in 
this case, which deed was dated 29th day of May, 1860. 
He also conveved the other half undivided interest in said 
lands to said Frank P. Smith by deed, dated in the year 
1867. Frank P. Smith conveyed by deed the whole of said 
premises, on the 19th day of July, 1868, to D. D. Smith. 
David Smith was the father, and Frank P. and D. D. 
Smith were his sons. D. D. Smith conveyed by deed these 
premises to Z. R. Smith, adthinistrator of David Smith, 
ueceased, dated the 17th day of January, 1877. H.J. Cook, 
in 1875, obtained a decree in Baker superior court against 
Frank P. Smith for the sum of $3,675, and by said decree 
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the sale by Frank P. Smith to D. D. Smith and the deed of 
conveyance from Frank P. Smith to D. D. Smith were set 
aside and declared void, and that the said premises be sold 
for the satisfaction of the amount decreed against said 
Frank P.Smith. A writ of execution issued upon this de- 
cree, and was levied upon the premises aforesaid ; a claim 
was interposed by Z. R. Smith, as administrator of David 
Smith,deceased. Frank P. Smith became a bankrupt, end 
was discharged in bankruptcy before this decree was ren- 
dered against him. Frank P. Smith and D. D. Smith were 
both parties to the decree above rendered. The property 
was found subject, and claimant moved for a new trial on 
many grounds, which was refused by the court below. 

1. On the trial of the case, claimant filed what he called 
a plea of bankruptcy of said Frank P. Smith. Upon mo- 
tion, the court struck said plea, and this is one ground of 
the motion for new trial. It is well settled that if a per- 
son who has b2en adjudicated a bankrupt, and has received 
his discharge in bankruptcy, thereafter suffers a judgment 
to go against him upon a debt properly provable in bank- 
ruptcy, he is bound by such judgment, and all others claim- 
ing under or through him as parties or privies. 

2. The main question in this case is this: The claim- 
ant alleges and insists that David Smith had an equitable 
lien for the unpaid purchase money of this land; that 
Frank P. Smith never paid anything for the same; that 
H. J. Cook knew this at and before he extended credit to 
Frank P. Smith; that when the deed from Frank P. Smith 
to D. D. Smith was executed, it was to D. D. Smith as 
agent for David Smith; that D. D. Smith took this deed 
for the benefit of David Smith; that the same was made 
by Frank in extinguishment or payment of the debt which 
he owed his father, David Smith, and to extinguish the 
said lien of David Smith. 

David Smith was concluded by the decree rendered in 
this case. According to his own statement, D. D. Smith 
was his agent, and if the facts which he alleges be true, 
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D. D. Smith was his trustee,—he held this land for him 
and represented him in the proceedings upon which the 
decree was rendered. Code, §§3577, 3826, 61 Ga, 599. 
The decree of the court annulled and made void the deed 
from Frank P. Smith to D. D. Smith, by which deed D. D. 
Smith is said to hold this land as agent and trustee for 
David Smith. This view is decisive of this case. The 
property was properly found subject, and the court did 
right to refuse the new trial. 
Judgment affirmed. 


BRAND vs. KENNEDY. 


1. Where no notice to produce books is served on a party, he cannot 
be forced by the court to produce them, though they be in the 
town where the case is on trial. 

(a.) In the case in 55 Ga., 225, the book was in court in the pocket of 
the witness. and had been referred to by him as containing an 
account materiai to the issue. 

. One ground of a motion for new trial being newly discovered evi- 
dence, and it not appearing that it was unknown to all of the 
counsel for the movant, there was no error in overruling the mo- 
tion. 

. On the trial of the issue formed on an application for homestead 
and exemption and objection thereto, a finding of ‘‘ homestead ”’ 
for the applicant will be construed to mean the entire realty and 
personalty in issue. 

. That a judgment does not conform to the verdict does not furnish 
a ground fora new trial before a jury.. The remedy is by a motion 
in arrest or to set aside the judgment. 

. Grounds of a motion for new trial not certified will not be consid- 
ered. 

. The verdict is supported by the evidence. 

November 6, 1883. 


Practice in Superior Court. Notice to produce Papers. 
Homestead. New Trial. Verdict. Judgment. Before 
Judge Srewart. Rockdale Superior Court. February 
Term, 1883. 


Kennedy applied for a homestead and exemption, and 
the ordinary granted the same. The realty set out in the 
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application was a one-third interest in what was known as 
the “ Kennedy Factory Property.” Brand, a dissatisfied 
creditor, filed objections and appealed. Among the ob- 
jections were that the applicant did not own the one-third 
stated, and that the amount set apart was excessive. 

On the trial, the jury found in favor of the applicant. 
The objector moved for a new trial, on the following among 
other grounds: 

(1.) Because the court refused to require Kennedy to 
produce certain books and papers of the firm of Kennedy 
& Hammons. [It appeared that no notice to produce had 
been served, but the books were in the town where the 
trial was progressing, and the witness stated that he would 
get and produce them, if required, and had no objection to 
doing so. The court refused to require this. ] 

(2.) Because of newly discovered evidence. [It was not 
made to appear that all of the attorneys of the objector 
did not know of the evidence before the trial. ] 

(3.) Because the verdict was contrary to law and evi- 
dence and did not cover the issues in the case. [The ver- 
dict was, “ We, the jury, find in favor of the homestead 
with costs.” } 

(4.) Because the judgment did not follow the verdict, 
and was not warranted by it. [The judgment recited the 
application, the objections and the verdict, affirmed the 
setting apart of the homestead and exemption made by 
the ordinary, and closed as follows: ‘- And he, said ordin- 
ary, cause the funds allowed by this court arising from sale 
of exempted property (after deducting ten per cent out 
from said sum, which he is to pay J. N. Glenn, attorney 
for the procurement of said fund so exempted, for services 
rendered by said Glenn in and about all the litigation per- 
taining to said exemption), to be invested as the law 
directs.” | ; 

The motion was overruled, and defendant excepted. 


A. M. Hews, for plaintiff in error. 


J. N. Gueny; A. C. Perry. “or defendant. 
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Jackson, Chief Justice. 


1. Where no notice to produce books is served on a party, 
he cannot be forced by the court to produce them, though 
they be in the town where the case is on trial. In the 
case in 55 Ga., 225, the book was in the pocket of the 
witness, and thus “he court-room, and had been referred 
to by him as containing an account material to the issue. 
That is not at all like this case, though cited by the plain- 
tiff in error to sustain him, and the only case cited to that 
end. 

2. It does not appear that the newly discovered testi- 
mony was unknown to all the counsel of the plaintiff in 
error. There was no error in overruling the motion on 
that ground. 

3. By legal intendment in construing verdicts so as to 
stand, if the meaning can be ascertained with reasonable 
certainty, this verdict must be construed to mean, by a 
finding of “homestead” for applicant, the entire realty 
and personalty in issue on the application therefor and 
objection thereto. The verdict, therefore, covers the is- 
sues. 

4, Exceptions that the judgment does not conform to 
the verdict, if sustained, would not require a new trial be- 
fore a jury, and will not therefore be considered as ground 
to support a motion for a new jury trial. In such cases 
the remedy is a motion to arrest or to set aside the judg- 
ment, dependent on the term when made whether the one 
or the other be the appropriate remedy. 

The 10th, 11th and 12th grounds are not certified by the 
judge, and cannot therefore be considered. We fail to see 
that the verdict should be set aside and a new trial be 
awarded before the jury because it is unsupported by evi- 
dence and contrary to law. The judgment refusing the 
motion to set aside the verdict, and to try again the 
issues before the jury, must be affirmed. 

Judgment affirmed. 





710 SUPREME COURT OF GEORGIA. 


Nunn vs. The Georgia Railroa‘. 


Nunn vs. THE Georgia Rariroap. 


Where a passenger on a railroad train holds a ticket to a given point, 
it is the duty of the comp.uny to stop the train at the point of des- 
tination a sufficient length of time to allow the passenger to eave 
it with safety to his life and person ; and if he is carried beyond 
his stopping place, by no fault of his, but by the failure of the 
company’s agent to do his duty in that respect, he may recover any 
damage he may sustain. But it is not necessary to the perform- 
ance of the ordinary duties of the conductor, in putting passengers 
off the train, that he should give them any other than the custom- 
ary warning and opportunity to avail themselves of it. A mere 
voluntary promise on the part of a conductor to wake a drowsy 
passenger, and a failure so to do, whereby the passenger was car- 
ried beyond his destination, furnishes no case for recovery 
against the railroad. 

(a.) How far a custom on the part of a conductor of assisting unat- 
tended females, children or infirm persons, known or which may 
be presumed to be known to the company, will modify these rules, 
is not decided. 

February 2, 1884. 


Railroads. Damages. Negligence. Contracts. Cus- 
tom. Before Judge Hammonp. Dekalb Superior Court. 
March Term, 1883. 


Reported in the decision. 
J.C. Resp, by brief, for plaintiff in error. 


J. B. Coummine; Hittyer & Brorusr, by J. H. Lumpxr, 
for defendant. 


HALtt, Justice. 


The plaintiff had a season ticket, commonmy known asa 
“book,” which entitled him to travel on the cars of the de- 
fendant company from Atlanta to his home at Clarkston: 
a point between the regular stations on the road at Deca- 
tur and Stone Mountain, at which trains stopped to put 
off and take on passengers when so notified. On the night 
in question, he took passage at Atlanta for his home, and 
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when he delivered the conductor his ticket, he informed 
him that he had lost much sleep the night. before, and 
would probably sleep on his journey, and requested him, 
when he reached his destination, to awaken him and put 
him off, which the conductor promised to do. He slept 
until he passed beyond Stone Mountain, and below there 
was aroused, and informed that he had passed his home, 
Here he left the cars in the night, and walked rapidly in 
the dark a distance of seven or eight miles to his home, 
which he reached between 11 and 120’clock. During this 
walk he labored under considerable-mental anxiety, on 
account of the situation of his wife, whom he had left in 
the morning quite sick, and gone to Atlanta to procure 
medicine for her; had obtained it, and then had it with 
him. He reached home in time to relieve her with the 
medicine he carried. He suffered from considerable sore- 
ness in consequence of his walk; was not able to do full 
work, and remained at home next day, and thereby lost 
his wages, amounting to two dollars. It did not appear 
from the evidence that the train was not halted at Olarks- 
ton a sufficient length of time to enable the plaintiff to get 
off, or that the place was not called in the customary man- 
ner; nor was it shown by any regulation of the company 
that it undertook that the conductor at each stopping- place 
should go through the train and see that every passenger 
was safely passed out of the cars. It was shown that the 
conductor, when specially applied to, had in some instan- 
ces performed this service for passengers. It was incum 
bent upon the plaintiff to make out his case, and to show 
that he had been damaged by a violation of his contract 
with the company. In the opinion of the superior court, 
he failed in this, and on motion a non-suit was awarded at 
the close of the testimony, first, because the proof failed 
to show that it was customary for the conductor to go 
through the train and wake up a passenger who happened 
to be asleep. Secondly, because no breach of plaintiff's 
ecntract with the defendant was shown, or that there 
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was any proof of a failure to stop at the designated point 
sufficiently long for the plaintiff to get off the cars. 
Thirdly, because it did not satisfactorily appear whether 
the loss of the day’s work, which was the only damage 
proved, was caused by the failure to put plaintiff off at 
home, and by the long walk he took in consequence of 
being carried beyond it, or by other causes, which might 
have contributed to that result, such as the loss of sleep 
on the previous night. 

In determining the propriety of this ruling, if will be 
essential to consider whether the conductor’s promise to 
wake plaintiff was included in the company’s contract to 
transport him from Atlanta to Clarkston; if it was, and 
there was any failure in that respect, then there was a 
breach of the agreement, and he had a right to recover at 
least nominal damages; if it was not, then a failure in 
regard thereto was damnum absque injuria, his rights 
were not violated, he was not entitled to recover, and the 
non-suit was properly awarded. 

“The sale of a ticket to a passenger is a contract to 
carry him according to the reasonable regulations of the 
company, and he is presumed also to contract with refer- 
ence to them.” Pierce Am. Rwy. Law, 491. It likewise 
seems a necessary implication from this rule, that the train 
should be stopped at the point of destination a sufficient 
length of time to allow the party to leave it with safety 
to his life and person (51 Ga., 489; 45 Zb., 288); and if he 
is carried beyond his place, by no fault of his, but by the 
failure of the company’s agent to do his duty in that be- 
half, he is entitled to recover any damage he may sustain. 
Ibid. 

It is insisted that. if not directly bound to perform such 
acts as the present, the conductor, as the company’s ser- 
vant, was impliedly authorized to bind the company by 
this promise, and his failure to perform it would render 
the company liable. This is likened to the ability of the 
servant to contract debts for the master, growing out-of the 
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peculiar nature of the business, and from which authority 
is necessarily implied, in order to carry out the agency. 
Wood’s Master and Servant, §§263, 267, 268, are cited to 
this latter effect. But we cannot reach that conclusion. 
It was certainly not necessary to the performance of the 
ordinary duties of the conductor in putting passengers off 
the train that he should give them any other than the 
customary warning, and opportunity to avail themselves 
of it. The regulations under which he acted required 
nothing more at the hands of the company; its contract 
was made with that view, and any-requirement in excess 
of it would be a departure from the terms of the contract. 
To this additional act the company did not assent. 

In the Pennsylvania Railroad Company vs. Kilgore, 32 
Penn. St. R., 294, it is said: “We do not think it was the 
duty of the conductor to go through the train and see that 
every person was safely passed out of the cars. It was his 
duty to stop the train sufficiently long to enable them to 
get out without damage to their persons or their lives ; and 
if he did not, he was derelict in his duty.” 

In New Orleans, Jackson and Great Northern Railroad 
Company vs. Statham, 42 Miss. R., 607, 613, the Su- 
preme Court of that state applied this principle to sick 
and impotent persons. Shackleford, C. J., who delivered 
the opinion, declared that “ railroad cars were not travel- 
ing hospitals, nor their employés nurses. Sick persons 
have the right to enter the cars of a railroad company ; as 
common carriers of passengers, they cannot prevent their 
entering their cars. If they are incapable of taking care 
of themselves, they should have attendants along to care 
for them, or to render them such assistance as they may 
require in the cars, and to assist them from the cars at the 
point of their destination. It is not the duty of conduct- 
ors to see to the debarkation of passengers. They should 
have the stations announced ; they should stop the trains 
sufficiently long for the passengers for each station to get 
off. When this is done, their duty to the passengers is 
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performed. All assistance that a conductor may extend 
to ladies without escorts, or with children, or to persons 
who are sick, and ask his assistance in getting on and off 
trains, is purely a matter of courtesy, and not at all 
incumbent upon him in the line of his public duty.” 

See, also, the able and learned opinion of Hardy, C. J., 
in Southern Railroad Company vs. Kendrick, 40 Miss. R., 
374, which covers and effectually disposes of every ques- 
tion considered here. These cases proceed upon the rea- 
sonable ground that passengers are vigilant to perform 
their parts of the undertaking which they set out to ac- 
complish, and which is only to be done by their own exer- 
tions. It results also from the difference of the obliga- 
tions of carriers of goods and of passengers; in the former 
case, the obligation is to carry and deliver ; in the latter, it 
is simply to carry and allow passengers sufficient time and 
opportunity to leave the vehicle. Hutchinson on Carriers, 
§614 ; Thompson’s Carriers of Passengers, pp. 226,227, and 
citations. As to duty of passengers to observe the 
known and obvious rules of the company in entering and 
leaving cars, 2 Redf. Am. Rwy. Cas., 536, 540-542; 3 
Am. and Eng. R. R. Cases, 340. 

How far a custom upon the part of conductors, known, 
or which may be presumed to be known to the company, 
to assist unattended females, or children, or infirm persons, 
will modify these rules, we do not now decide, as there is 
nothing in this case falling within such a principle. This 
was a drowsy man, traveling a distance of ten miles; he 
made no contract with the company to have him aroused, 
in case he should be asleep when he reached his destina- 
tion ; he relied upon the courtesy of the conductor to do him 
this kind office, as it seems he had on previous occasions 
done for him, and perhaps for some others. These excep- 
tional and occasional instances afforded no evidence of a 
custom binding upon the company. The plaintiff failed 
to make out any case, and there was no error in sustaining 
the motion for a non-suit. 

Judgment affirmed. 
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Hatt vs. THE CapitaL Bank oF MAcon. 


After the indorsement of a promissory note, the maker stands in the 
position of an acceptor of a bill of exchange, and the indorser in 
that of the drawér. As to the holder, the maker or acceptor is 
primarily liable, and the indorser or drawer is secondarily liable. 
In a suit by the holder, the maker or acceptor may plead and 
prove that he stood in the position of a mere accommodation ac- 
ceptor, and therefore a surety ; that the holder knew this fact, an” 
that the maker was not interested in the note, before taking it 
that the holder had extended the time of payment for a valuable 
consideration, promised by the indorser, without the consent of 
the maker; and that the indorser had become insolvent. 

(a.) Indulgence by the holder to the acceptor without the consent of 
the drawers, who were mere sureties, granted for a consideration, 
will discharge such sureties. 

October 23, 1883. 


Promissory Notes. Negotiable Instruments. Principal 
and Indorser. Contracts. Before Judge CarswELt. Bibb 
Superior Court. April Term, 1883. . 


Reported in the decision. 


W. Dessau; Bacon & Rutuerrorp, for plaintiff in er- 
ror. 


Bruuvues & Harpeman; Hint & Harris, for defendant. — 
BLANDFORD, Justice. 


The Capital Bank brought an action upon the following 
paper, viz: 
**$325.50 Macon, Ga., July 12, 1880. 
Thirty days after date I promise to pay tothe order of L. W. Ras- 
dal, agent, three hundred and twenty-five dollars and 50-100 dol- 
lars at eens Bank, Macon, Ga., value received. 
(Signed. ) Ro.anp B. Hatt. 
(Indorsed.) L. W. Raspat, Agent.” 
The defendant, Hall, pleaded that he was only a secu- 


rity on the note; that the note was made for the benefit of 
v 71-6 
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Rasdal, who discounted it at plaintiff's bank; that Hall 
got no part of the proceeds from the bank ; when the note 
fell due, it was not presented to Hall for payment; that af- 
ter it became due, the bank extended it with Rasdal for 
twelve months, on the condition of one percent per month 
paid by Rasdal, without the knowledge or consent of Hall; 
that when the note fell due, Rasdal was solvent; that 
Hall was not advised of the non-payment of the note until 
Rasdal had become insolvent ; and that the bank was fully 
advised that Hall was only a security at the time it dis- 
counted the note. 

The plaintiff demurred to the sufficiency of this plea, 
‘The court sustained the demurrer and dismissed defend- 
ant’s plea, and this ruling forms the subject of the com- 
plaints by the piaintiff in error. 

The question is as to the real relations of the parties to 
this note or contract. After the indorsement of a prom- 
issory note, the maker stands in the position of an acceptor 
toa bill of exchange, and the indorser in that of the draw- 
-er; as tc the holder, the maker (now acceptor), is prima- 
rily liable, and the indorser (now drawer), is secondarily 
liable. And the transaction stands thus: The indorser 
says to the holder that, if the maker does not pay the note 
av maturity, I will, and such is his liability. The point of 
resemblance between a promissory note and a bill of ex- 
change being thus fixed, the law relative to bills of ex- 
change becomes applicable to promissory notes. 2 Burr., 
676; Chitty on Bills, 521; 55 Ga., 656. 

According to the statements and allegations in defend- 
ant’s plea, Rasdal was liable as the maker, and Hall was 
liable as an accommodation acceptor to the holder, the 
plaintiff in this action. An accommodation indorser is 
considered merely as a security. The form of the contract 
is immaterial. Code, §2151. The plea avers that the 
bank, when it took this note, knew that Hall was not in- 
terested in the same; that he was merely surety for Ras- 
dal, and when he drew this bill or made this note, he did it 
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merely for the accommodation of Rasdal, who was to pay 
the same, and to whom the bank extended time of pay- 
mhent, upon a consideration promised by Rasdal, without 
the consent of Hall. We have seen that as to this trans- 
action Hall was merely an accommodation acceptor, and 
he may show that heis but a security. Boynton vs. Twit- 
ty et al., 53 Ga., 217, fully sustains this principle. 

In the case of Purmalee vs. Williams, decided at the 
present term of this court, it was held that indulgence 
by the holder to the acceptor, without consent of the draw- 
ers, upon consideration, would discharge the drawers, who 
were but sureties in that case; and indulgence to the in- 
dorser in this, who is the drawer, as it were, and primarily 
liable on this paper, on consideration stated in the plea, 
will discharge the accommodation acceptor, who is but a 
surety in this case. See the case last referred to. So it ap- 
pears that the judgment of the court below, sustaining the 
demurrer and dismissing defendant’s plea, was error, and 
this judgment is reversed. 

Judgment reversed. 


Hart vs. HatcHer & BRANNON. | 


Where a mortgage on personalty has been foreclosed and levied, and 
a counter-affidavit has been filed and retarned for trial, the execu- 
tion is mesne process; therefore, the plaintiff hasthe right to dis- 
miss his suit at any time before final trial had upon this issue, pay 
the costs, and again foreclose his mortgage. 

October 9, 1883. 


Mortgage. Practice in Superior Court. Process. Before 
Judge Wits. Marion Superior Court. April Term, 1883. 


Reported in the decision. 


L. F. Garrarp; W. B. Butr, by Harrison & PEEPLES, 
for plaintiff in error. 
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S. B. Hatcuer, for defendants. 
Hatt, Justice. 


The plaintiffs foreclosed a mortgage upon personal prop- 
erty, and upon this judgment of foreclosure an execution 
issued, and was levied upon the property mortgaged, which 
was advertised for sale, when the defendant filed and deliv- 
ered to the sheriff an affidavit to the judgment of foreclosure, 
and thereupon the sale was postponed, and the execution 
and affidavit were returned. Before the trial of the issue thus 
formed, and in a few days after the affidavit was made 
and delivered to the sheriff. the plaintiffs voluntarily dis- 
missed the suit, and having paid the cost of the proceed- 
ing, again foreclosed their mortgage, and upon this second 
judgment caused another execution to be issued and levied, 
and the defendant filed another affidavit, upon various 
grounds, among which was this, that “there had been a 
former recovery and foreclosure of the mortgage upon 
which this #. fa. issued; that the property levied on under 
and by virtue of the same had been levied on by the ji. fa. 
issued upon the first foreclosure of the same mortgage; 
that an affidavit was filed to this judgment of foreclosure, 
and a bond «vas given, as required by law, prior to the 
date of the present foreclosure, which is for the same in- 
debtedness as the first; that suit was then pending be- 
tween the parties for the same cause of action at and prior 
to the second foreclosure, which put the defendant to un- 
necessary costs and additional trouble and expense. 

All the other grounds of the affidavit were abandoned, 
and this was, by consent, submitted to the decision of the 
judge, without the intervention of a jury. Upon the hear- 
ing, which it was agreed should be had at chambers on a 
day named, it was admitted that there was no usury in the 
mortgage, and that all the facts, as above set forth, relative 
to the first foreclosure, the levying of the fi. fa. issuing 
thereon, and the levy of the same and advertisement of 
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sale, the affidavit filed thereto, the delivery of the same to 
the sheriff, the Suspension of the sale, the dismissal of the 
suit, the payment of cost, and the second foreclosure there- 
after, and the proceedings consequent thereon were true. 
On the hearing, the judge overruled this affidavit, and or- 
dered the execution to proceed. Exception is taken to this 
judgment, and this makes the only question presented for 
decision ; and that is, whether a former suit, for the same 
cause of action and between the same parties, was pend- 
ing when the foreclosure, on which this fi. fa. issued, was 
had. The solution of this problem depends upon the fact, 
whether an execution issuing upon the foreclosure of a 
chattel mortgage, to which a defence has been put in, 
pursuant to the statute, is mesne or final process; whether 
the defence opens the judgment of foreclosure, and con- 
verts the proceeding into a declaration of indebtedness 
upon the security, placing it upon the footing of an ordi- 
nary process, bringing the defendant into court to answer 
the demand of the plaintiff. 

That this is a suit pending at common law, has been 
several times decided by this court. Rountree vs. Ruth- 
erford, 65 Ga., 444, made the point directly. There a dis- 
tress warrant had been levied, and the proceeding was 
arrested, as in this case, by a counter-affidavit. After this, 
the defendant in the distress warrant went into bank- 
ruptcy and was discharged. He pleaded his discharge to this 
suit, and the question was, whether it relieved him from 
paying the debt. Jackson, CO. J., delivering the opinion, 
said, p. 447: “If the process was final, it did not; if mesne, 
it did. The process was not final, under the facts here. 
Final process is process to make the money after judg- 
ment. Here there was no judgment of any court until 
that now complained of (the judgment on the trial of the 
issue made by counter-affidavit). This became merely 
process to bring the parties into court, and in no conceiva- 
ble sense, after being brought into court, was it final.” 

In Dawson vs. Garland, 70 Ga., 447, the point came 
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directly before the court, upon the foreclosure of a mort- 
gage on personalty and counter-affidavit, which had been 
returned for trial, and it was held that the 7. fa. issuing 
on the judgment of foreclosure was mesne process, or was 
in the nature of mesne process, and was amendable; and 
further, that the levy, as in case of final process, issuing 
upon a common law judgment, did not fall by reason of 
such amendment. 

This being so, the party plaintiff had a right to dismiss 
his suit at any time before final trial had upon this issue, 
and to renew it, under the circumstances herein disclosed. 
57 Ga., 20; Code, §§ 3447, 3446. It follows that the affi- 
davit in this case was properly disposed of by a finding in 
favor of the plaintiff. 

Judgment affirmed. 


Moutuery eft al. vs. Hamiton et al. 


. Where a legacy had been left to a certain child, and the question 
was whether he survived the testatrix, and whether a certain per- 
son who did survive her, and who was claimed to be the legatee, 
was in fact so, on the question of identity, it was admissible to 
show the name such person bore, his personal appearance and con 
versations, and the account he gave of himself, his family connec- 
tions and associations. 

(a.) Identity of person may be proved by the concurrence of several 
characteristics. The tendency of the courts is to relieve parties 
from the onus of proving identity, it being, in general, more easily 
disproved than established. 

. There was sufficient evidence of the identity of the person claimed 
to be the legatee and the actual legatee to uphold the finding in 
this case. 


February &, 1884. 


Legacies. Evidence. Identity. Before Judge Ham- 
mond. Fulton Superior Court. April ‘Term, 1884. 


Reported in the decision. 


W. L. Catnovy, for plaintiffs in error. 
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CoLtieR & Corer, for defendants. 
Hat, Justice. 


Bridget Doyle, who died in December, 1878, left a will, 
which was duly admitted to probate and record by the 
court of ordinary of Fulton county, which, among others, 
contained this item: 

“*T give, etc., to my daughter, Agnes Mary Carroll, for and during 
her natural life, all of my real estate in the city of Atlanta and else- 
where, of every description ; and at her death, the said real estate to 
goto her child or children, if any she has, in fee simple; andif she 
die without child or children, then I desire and direct that my said 
real estate shall pass to and become the property in fee simple of the 
children, if any, of my brother John J. Hamilton and my sisters Mary 
O’Sullivan, Catharine Bland, Lucy Mahoney and Dora Harrington, 
share and share alike, except that I direct that John Golvin, the son 
of my said sister Dora, shall not have any part or share of my estate 
whatever.”’ 

The life tenant, Agnes Mary Carroll, having died, leav- 
ing no child or children, the lands devised by this item of 
the will were sold. and the proceeds of the sale distributed 
among all the devisees named therein, by order and judg- 
ment of the superior court of Fulton county, except the 
portion going to the child or children of John J. Hamilton, 
which by said judgment was directed to be retained until 
the further order of the court, in the matter of the claim 
of John J. Hamilton, in his own right and as guardian of 
his minor son Thomas Carroll Hamilton, who, he alleged, 
were the heirs at law of his son John J. Hamilton, Jr., 
who survived said testatrix and thereafter died, leaving 
no descendants and no other heirs than his father, John 
J. Hamilton, and his brother, Thomas Carroll Hamilton. 
The question reserved for determination by this order was 
whether John J. Hamilton, Jr., was in life when Bridget 
Doyle died, and whether he had subsequently died with- 
out descendants ; if so, then the property bequeathed wa» 
found to belong to his father and minor brother. 

This issue coming on for a hearing, was, by consent of 
counsel, submitted to the presiding judge’s decision, both 
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as to the facts and law involved. After hearing the evi- 
dence, the issue was determined in favor of the Hamiltons, 
and the opposite parties having moved for a new trial 
upon various grounds, and the motion therefor having been 
overruled and denied, they prosecute this writ of error to 
reverse that judgment. 

John J. Hamilton had a son bearing his name, of whom 
he had lost sight for a number of years prior to the death 
of Bridget Doyle; in fact, John J. Hamilton, the elder, 
was himself thought to be dead, and his wife had married 
another man. He returned to his former place of abode, 
when his wife and her new husband fled, carrying with 
them his son John J. Hamilton, Jr.; where they went he 
never knew, nor did he ever see his son again. After the 
death of Bridget Doyle, he advertised in the “Irish World,” 
a paper published in New York city, and also in a Chat- 
tanooga newspaper, for information concerning his lost son. 
In the early part of the year 1878, a youth about 18 or 19 
years of age, calling himself John J. Hamilton, was seen 
in Nashville; the witness who saw him there described 
his personal appearance, the color of his hair and eyes, 
and learned from him his birth-place and the names of 
several of his relatives; he thought that he was of Irish ex- 
traction, and it is certain that John J. Hamilton, the party 
taking under the will of Bridget Doyle, was the child of 
Irish parents. Nothing more was heard of him until March, 
1880, when a person calling himself John J. Hamilton 
appeared at the camp of hands working on the Cincinnati 
Southern Railroad, between Rockwood and Keegan’s Tun- 
nel, in the state of Tennessee. This person calling himself 
John J. Hamilton, shortly after arriving at that camp, died 
and was buried there; the witnesses who saw him describe 
his appearance pretty much as the person of that name 
seen in Nashville was described by the witness who saw 
him two years before; the only difference in the recol- 
lection of the different witnesses of his appearance was 
in the color of his eyes, one saying he had hazel, the other 
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saying he had grey eyes; at the latter period he appeared 
somewhat older than he is described as appearing in 1878, 
when in Nashville; he had with him, when he reached 
this camp, the advertisement above referred to contained 
in the “Irish World;” after he became seriously sick, he 
spoke of his parentage and his family relations, giving 
fuller particulars as to these than had been given in Nash- 
ville two years previously, but corresponding with the first 
narrative, as far as it went, upon this subject of pedigree. 
A witness who saw this person after he was dead saw a 
mark upon his arm, and the father of John J. Hamilton, 
Jr., testified that he had a mark upon that portion of his 
body. 

1. Objection was made to all those portions of the testi- 
mony consisting of the sayings of the person in question, 
made to the witnesses both at Nashville and at Keegan’s 
Tunnel, upon the ground that they were not the declara- 
tions of deceased persons related by blood or marriage to the 
party in question, and were no part of the res gestw, but 
were made by Hamilton himself, and this objection, be- 
ing overrruled, forms the first and principal ground of 
exception to the judgment rendered in the case. Indeed, 
this objection presents the question upon which this case 
must turn. This is not a question of pedigree. John J, 
Hamilton, Jr., was found by the previous judgment of the 
court to be the person entitled to this devise ; his exist- 
ence after the death of the testatrix was the fact to be de- ~ 
termined; and whether the person seen in Nashville in 
1878 was one and the same with the person calling him- 
self John J. Hamilton, who died and was buried at Kee- 
gan’s Tunnel in 1880, can, by his conversations, personal 
appearance, the name he bore, the account he gave of 
himself and family, and his connections and associations, 
be identified as the devisee under Bridget Doyle’s will, is 
the question to be determined; and in determining that 
question, whether his conversations at either or both the 
above named periods are competent evidence. The gen- 
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eral rule upon this subject is nowhere more clearly ex- 
pressed than in our Code, §3771, and that is, that, “when 
in legal investigations, information, conversations, letters, 
replies, and similar evidence, are facis to explain conduct 
and ascertain motives, they are admitted in evidence, not 
as hearsay, but as original evidence.” 

In Hubback’s Evidence of Succession, found in the 
48th volume of the Law Library, the 6th chapter of that 
work is devoted exclusively to a consideration of ‘ the 
proof of identity,” and nearly all the authorities upon 


the subject will be found therein admirably collated and 
arranged, ‘Concordance of name alone is always some 
evidence of identity,” “and in arriving at the conclusion, 
is perhaps of more value than any of those, taken sepa- 
rately, by which identity is usually said to be established, 
such as correspondence of residence, vocation, owner- 
ship of property, etc. But inasmuch as every name or 


other characteristic may be, as most are, common to 
several persons, agreement in one such particular is, in 
general, too weak a ground upon which to build the 
desired conclusion. The best foundation upon which that 
can be rested is pointed out by Lord Bacon, (Rules and 
Maxims) identitas vere colligitur exw multitudine signo- 
rum. The concurrence of several characteristics has a 
force in producing the conviction of identity, which may 
be represented by the increase in geometrical ratio of the 
forces of the same characteristics taken singly.” Hub- 
back 444, (marginal p.) and citations in note (u). Thus, 
while the name alone would not be sufficient to estab- 
lish identity, yet it is admissible in evidence as pointing 
to that conclusion, in connection with other circumstan- 
ces, mapy of which exist in this case, and are enumera- 
ted inthis author. See /é., marginal pp. 446, 450, 464-468. 

A reasonable certainty is all that can be required in 
such cases. In cases like the present, the evident leaning 
of the courts is in favor of relieving parties from the onus 
of proving identity, as it is a fact which, in general, is 
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more easy to disprove than to establish. Hennell vs. Lyon, 
1 Barn. and Ald., 185, is a very strong case upon the ques- 
tion. There were few circumstances there, except same- 
ness of name, to establish the personal identity, yet, Lord 
Ellenborough said, it is insisted, “that the evidence wants 
a further link to connect it with the defendant, and that 
it ought to be shown that the Charles Lyon in the answer 
is the present litigant. I do not know any way by which 
that circumstance can be supplied but by the description 
in the answer itself, which tallies in almost every particu- 
lar. Still, however, it may be shown that he is not the 
same person. The question then is, whether public con- 
venience requires that the proof should be given by the 
plaintiff or the defendant; and I rather think that public 
convenience is in favor of the admissibility of this proof, 
giving the other party an opportunity of showing that he 
was not the individual named in the answer, It should 
be taken as proof that he is the person named in the an- 
swer, until the contrary be shown. I do not say that it is 
conclusive, but that it is prima facie evidence.” Bailey, 
J., is still more emphatic, declaring that in the absence of 
rebutting proof, the evidence given was prima facie evi- 
dence of identity, and if that is once established, there is 
an end of the case. Jb., p. 186. Abbott, J., p. 187, de- 
clares: “It is not to be presumed there are two persons, 
but the identity is rather to be presumed, unless the plain- 
tiff could have shown the contrary. In this case, how- 
ever, there was no evidence given on the part of the de- 
fendant to rebut the presumption of identity, and there- 
fore I think it was sufficiently established.” 

2. In reaching a conclusion in the case at bar, there are 
several circumstances that are not to be overlooked. The 
statements made at Nashville preceded the death of the 
testatrix. The party making them could have had no 
knowledge of a will which had not taken effect, or of his 
being a beneficiary thereunder,—they were made ante 
litem motam. There is a striking similitude of circum- 
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stances between the account then given and that which 
was given at Keegan’s Tunnel nearly two years thereafter, 
with sufficient diversity as to details to repel any infer- 
ence that the witnesses could have colluded in the fabri- 
- cation of their several stories. The physical characteris- 
tics and appearance of the person calling himself by the 
same name at the different points and times named, were 
sufficiently alike to authorize the conclusion that they 
were not two distinct persons, but one and the same per- 
son. Add to this the flesh mark deposed to by another 
witness and recognized by the father, and we must con- 
clude, that the result reached by the court was the correct 
result, and was sustained by the decided weight of the 
evidence, especially as that offered in rebuttal was, for the 
most part, of an entirely negative character. 
Judgment affirmed. 


Taz NationaAL Excuance Banx or Avcusta vs. SIBLEY ef al. 


1. If directors of a corporation knowingly issued illegal and spurious 
stock beyond that which they were authorized by the charter to 
issue, and obtained a loan upon such stock as collateral, represent- 
ing that it was good and valuable, an action of deceit would lie in 
favor of the ‘lender against the directors as individuals, without 
first suing the corporation upon its note given for the amount 
loaned. 

(a.) As a general proposition, a person to whom stock is hypotheca- 
ted as collateral security for a debt, will not thereby become a 
stockholder and member of the corporation, with all the powers 
and privileges incident thereto in the management of the affairs 
of the company. He holds the stock for a special purpose only, 
the owner not parting with the general property; the holder is a 
trustee for the purpose of carrying into effect the objects for which 
the hypothecation was made; and if it be a sale at all, it is not ab- 
solute but defeasible. 

(>.) Whether, for stock illegally issued by directors of a corporation 
in excess of the amount authorized by the charter, the corporation 
itself or the directors individually are liable, is not decided. 

2. It does not appear, from the pleadings, that the plaintiff in this 
case has been negligent in discovering the true character of the 
stock hypothecated; nor can this be inferred from mere lapse of 
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time, even in a contest between different classes of stockholders, 
or stockholders and the corporation, involving the validity of the 
stock, if suit be brought within the time prescribed by the statute 
of limitations. 

. The fact that one receiving stock as a hypothecation for a loan to - 
a corporation had dea!ings with the corporation after such stock 
was hypothecated, did not estop him from bringing an action of 
deceit against the persons composing the board of directors, based 
upon their procuring the loan upon the pledge of worthless stock. 

. There may be damage without injury, where there has been no 
violation of any right of the party complaining, or no breach of 
duty to him, but where there has been a breach of duty or viola- 
tion of right as to him, the doctrine of damnum absque injuria does 
not apply. In such cases, if no actual damage is shown, nominal 
damages may be recovered. 

. An action of deceit against directors of a corporation, as individu- 
als, does not call in question the corporate existence of the com- 
pany; nor is any such issue involved in this case. But if neces- 
sary, the plaintiff would not be estopped from setting forth acts 
which would involve the destruction of rights claimed under the 
charter, it being no member thereof. 


November 27, 1883. 


Corporations. Action. Stock. Parties. Pawns. Be- 
fore Judge Ronry. Richmond Superior Court. October 
Adjourned Term, 1882. 


Reported in the decision. 
Foster & Lamar, for plaintiff in error. 
Erank H. Minter; Barnes & Cummine, for defendants. 


Hatt, Justice. 


This was an action on the case for deceit, brought 
against Joseph Sibley, W. F. Herring, Charles H. Phinizy, 
and several others; but none of them being served except 
the above named defendants, the suit was discontinued 
as to all except them. The declaration sets forth, in sub- 
stance, that on the 11th of September, 1879, the defend- 
ants were directors of the Augusta and Port Royal Com- 
press Company, with the duty to manage its business, and 





728 SUPREME COURT OF GEORGIA. 


The National Exchange Bank of Augusta vs. Sibley et al. 


to authorize the issue of genuine, paid up and legal stock 
therein, to borrow money therefor, and deposit the genu- 
ine stock thereof as collateral security. That on said day 
defendants desired to borrow $2,500 from plaintiff, and 
offered to deposit scrip for 100 shares of genuine, legal 
and fully paid up stock of said Augusta and Port Royal 
Compress Company, of the par value of $100 per share, 
9s collateral—representing said collateral to be genuine, 
legal, and fully paid up, of the par value of $100, though~ 
knowing it to be spurious and unlawful, and that plaintiff 
believed it to be genuine; plaintiff loaned said sum on 
the faith of the said collateral, and defendants issued scrip 
fer 100 shares. That said note was renewed at various 
times, and at each renewal the scrip was left with plaintiff 
as collateral. That the debt became due August 18, 1881, 
and defendants again renewed the same, depositing the 
scrip as to which the said representation had been made. 
Induced by said representations and defendants’ acts and 
deeds, and laboring under the delusion that the stock 
was genuine, legal and paid up, and as represented to be 
by defendants, the plaintiff renewed the loan and took the 
collateral. That, as 9 fact, the scrip represented unlawful, 
unauthorized, illegal and spurious stock, attempted ‘to be 
created by defendants in excess of the lawful capital of the 
Augusta and Port Royal Compress Company, on which 
nothing had been paid in, all of which was known to de- 
fendants, but of which plaintiff was ignorant until: No- 
vember, 1881. That in the premises, defendants falsely, 
fraudulently, deceitfully and recklessly deceived and in- 
jured plaintiff, concealing the facts aforesaid and the spuri- 
ousness and worthlessness of the scrip, though knowing 
that plaintiff thought the collateral ‘was ample security 
and representing genuine stock. That neither the com- 
pany nor either of the defendants have paid any part of 
said debt, though due, since November, 1881. That at 
the time the debt became due, since and now, the Augusta 
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and Port Royal Compress Company was and 1s insolvent, 
and has wholly failed to pay said debt. 

To this declaration the defendants demurred, upon the 
following grounds - 

(1.) That “no such action can be maintained until the 
plaintiff has obtained a judgment establishing the validity 
of his debt against the corporation, and a return of nulla 
bona thereon.” 

(2.) That it appears from plaintiff's own showing that 
it is a stockholder of the corporation, and has no remedy 
at law against the directors without making the corpora- 
tion a party. 

(3.) That no sufficient reason is alleged as to why the 
plaintiff, from the 11th day of September, 1879, upon 
which it received the scrip of the Augusta and Port Royal 
Compress Company, was ignorant, until November, 1881, 
of the alleged character of the stock held by it,—each de- 
fendant insisting that the particular acts upon which a lia- 
bility is claimed to exist and rest upon this defendant 
should be set out, so that he can be put upon notice. 

(4.) That “it appears that plaintiff, having dealt with 
the Augusta and Port Royal Compress Company as a cor- 
poration, are estopped from going behind the note received 
by them, it appearing that said note was received after the 
day the scrip issued to it, the scrip being dated September 
11, 1879.” 

(5.) That “plaintiff's aforesaid declaration shows that 
the matters complained of constitute, at most, damnum 
absque injuria, for plaintiffs aforesaid declaration avers 
that, at the time said debt became due, since and now, the 
said Augusta and Port Royal Compress Company was and 
is insolvent. Wherefore no loss could accrue to plaintiff 
by reason of the alleged spuriousness of the stock ; for the 
stock, the corporation being insolvent, would be equally 
worthless, whether spurious or genuine.” 

(6.) That the plaintiff, by this action for deceit against 
the directors of the Augusta and Port Royal Compress 
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Company, for the issue of spurious and unlawful stock of 
the corporation in excess of the amount authorized by its 
charter, for the purpose of hypothecating the same as col- 
lateral security for money borrowed, was denying the cor- 
porate existence of the Augusta and Port Royal Compress 
Company, and that plaintiff was estopped from going be- 
hind the note received by it (the plaintiff). 

The court sustained this demurrer upon each of the 
grounds therein taken, and gave judgment dismissing plain- 
tiffs suit; and thereupon it excepted and brought the case 
here, and assigns error, not only to the entire judgment 
sustaining the demurrer, but to the ruling upon each of 
the grounds thereof separately and distinctly, and this as- 
signment makes the case for our determination. 

1. It isour opinion that not one of these grounds of bi 
murrer is well taken. This results, as we think, from an 
entire misconception of the nature and purpose of the 
plaintiff's action. The liability sought to be enforced is 
not secondary and collateral, dependent upon that of the 
corporation of which defendants are and were directors, 
but is original and primary against them as individuals, 
and grows out of their personal wrong. In this suit, there 
is no attempt to hold the corporation liable. The entire 
object of the suit is to redress the wrong alleged to have 
been committed by the defendants upon the plaintiff, in 
inducing it to part with iis money upon a security known 
to them to be worthless, and which they represented as 
valuable and good. “It is settled law,” said Parke, B., in 
Thorn vs. Bigland, 8 Exch., 731, “that independently of 
duty, no action will lie for a misrepresentation, unless the 
party making it knows it to be untrue, and makes it with 
a fraudulent intention to induce another to act on the faith 
of it, and to alter his position to his damage. This ap- 
pears from the cases of Collins vs. Evans, 5 Q. B., 820 (48 
E. C. L. R.), and Ormrod vs. Huth, 14 M. & W., 651, which 
have perfectly settled the law on that point.” 

In Wilde vs. Gibson, 1 H. L. Cas. 605, 633, Lord Camp. 
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bell declared, “If by ‘fraud’ is meant an intention to 
jnjure the party to whom the representation is made, or to 
benefit the party who makes the representation, there may 
be an action of deceit without fraud; but there must be 
falsehood ; there must be an assertion of that which the 
party making it knows to be untrue; the scienter must 
either be expressly alleged or there must be an allegation 
that is tantamount to the scienter of the fraudulent repre- 
sentation, and this allegation must be proved at the trial ;” 
and he adds, “ If that falsehood is stated without any view 
of benefiting the person who states the falsehood, or of 
injuring the person to whom the falsehood is stated, in one 
sense of the word you may say it is net fraudulent, but it 
is a breach of moral obligation, it is telling a lie, and fa 
lie is told whereby a third person is prejudiced, although 
there may be no profit to the person who tells it, and 
although no injury is intended to the party to whom it is 
told, but a benefit to a third person, it is cleurly a breach 
of moral obligation, and is a fraud which will support an 
action of deceit.” Broom, in his Commentaries on the 
Common Law, pp. 340, 341, says, “ The proposition here 
printed in italics seems to be altogether unimpeachable, 
and indicates the nature of the fallacy into which those 
have fallen who contend that legal fraud may exist without 
any admixture of moral fraud.” By our Code, §2634, a 
misrepresentation made with design to deceive, or which 
actually deceives a party, though the person making it is 
not aware that the statement was false, is a fraud which 
willavoid. Misrepresentation of a material fact made will-’ 
fully to deceive, or recklessly without knowledge, and acted 
on by the opposite party, orif made by mistake and inno- 
cently, and acted on by the opposite party, constitutes 
legal fraud. Code, §3174. 

A fraudulent or reckless representation of a fact as true, 
which the party may not know to be false, if intended to 
deceive, is equivalent to a knowledge of the falsehood, 

v 71-47 : 
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and concealment of a fact, if done in such a manner as to 
deceive and mislead, will give a right of action for deceit. 
Code, §2958. 

The relation which the defendants bore to this corpora- 
tion, being its stockholders and directors, and being directly 
benefited with their co-corporators by this transaction, 
prevents them from sheltering themselves under the pro- 
vision of our Code, §2959, which requires representations 
to obtain credit for another to be in writing, in order to 
charge the party making them in an action of deceit. 

The declaration in this case is skilfully and accurately 
framed, and contains every requirement of the law. 

2. Asa general proposition, we are not prepared to hold 
that a party to whom stock in a corporation is hypothe- 
cated as collateral security for a debt thereby becomes a 
stockholder in and member of that corporation, with all 
the powers and privileges of such stockholder and corpo- 
rator in the management of the affairs of the company. 
He holds it for a special purpose only; the owner does not 
part with the general property, and the holder is simply a 
trustee to carry into effect the objects for which the hy- 
pothecation is made. Oode, §$27SS, 2177; 43 Ga., 415. 
He parts with the title temporarily; he has the right to 
redeem at any time by paying the debt ; if a sale at all, it 
is not absolute, but defeasible only. This dispenses with 
the necessity of determining the relation between the cor- 
poration itself and its directors as to their respective lia- 
bilities for stock issued in excess of the amount authorized 
by itscharter. We might have little difficulty, however, 
in holding, were the question material, that the corpora- 
tion was not liable for such stock, but that the directors in 
their individual characters were. We do not decide the 
point, as it is unnecessary, but refer to the following cases 
which seem to cover it: 105 U.S. R.,143,148; 13 N.Y., 
599; 34 Jb., 30; 18 Wall., 233; L. R., 4 Ch. App., 682, 
nute. 

3. What has just been said goes far to dispose of the next 
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ground of demurrer. It does not appear from the plead- 
ings, that the plaintiff has been negligent in discovering 
the true character of the stock hypothecated, nor are we 
satisfied that this can be inferred from mere lapse of time, 
even in a contest between different classes of stockholders, 
or stockholders and the corporation, involving the validity 
of stock, where it appears that suit was brought within 
the period prescribed by the statute of limitations. City 
Ban* of Macon vs. Bartlett et al., determined at the pres- 
ent term; Thompson on Liability of Officers and Agents 
of Corp., 310, 318, and cases cited in text and notes. 

4. We do not clearly perceive how the plaintiff, receiv- 
ing stock as a hypothecation for its loan, having dealings 
with the corporation after the date when the stock is thus hy- 
pothecated, can be thereby estopped from prosecuting this 
suit against the persons composing its board of directors, 
for their alleged deceit in procuring the loan upon the 
pledge of worthless stock. 

This suit, as we have seen, was not upon the note made 
by the corporation to the plaintiff, nor was it a consequence 
of the failure to realize in a suit upon that note, but was 
for the deceit practiced by the defendants in relation to 
the pledge of stock upon which the plaintiff's money was 
obtained. It arises from conduct outside of the note itself, 
but which led to its acceptance; it is for the violation of 
a private duty, flowing from relations created by contract, 
and when this breach of duty is accompanied with damage, 
a right of action is given. Oode, §2954, and cases cited 
thereunder. 

5. That there may be damage without injury, where 
there has been no violation of any right of the party com- 
plaining, or no breach of duty to him, is perfectly well 
settled, but that there can be a breach of duty or a viola- 
tion of right unaccompanied with damage, is not so easily 
comprehended. In Webb vs. The Portland Manufacturing 
Company, 3 Sumner, 189, Mr, Justice Story, speaking upon 
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this subject, said: “I can very well understand that no 
action lies in the case where there is damnum absque in- 
juria ; that is, where there is a damage done without any 
wrong or violation of any right of the plaintiff. But I am 
not able to understand how it can correctly be said, in a 
legal sense, that an action will not lie even in a case of a 
wrong or violation of a right, unless it is followed by some 
perceptible damage which can be established as a matter 
of fact; in other words, that injuria sine damno is not 
actionable. On the contrary, from my earliest reading, I 
have considered it laid up among the very elements of the 
common law, that wherever there is a wrong, there isa 
remedy to redress it; that every injury imports a damage 
in the nature of it; and if no other damage is established, 
the party injured is entitled to a verdict for nominal dam- 
ages.” Actual perceptible damage,” he continues, “is 
not indispensable as the foundation of an action. The 
law tolerates no further inquiry than whether there has 
been the violation of a right. Ifso, the party injured is 
entitled to maintain his action for nominal damages in vin- 
dication of his right.” Most of the authorities bearing 
upon the question are eited and considered in this able 
and exhaustive judgment. The doctrine is very fully and 
accurately discussed and illustrated by many examples in 
Broom’s Comm. throughout the 3d Ch. of his 1st Book, 
which treats of “the nature of rights enforceable by action,” 
passim, pp. 74 to 108 inclusive. 

6. Nor are we able to perceive how this suit against the 
persons, in their individual characters, for a wrong alleged 
to have been done by them to the plaintiff, can call in ques- 
tion the corporate existence of the Augusta and Port Royal 
Cotton Compress Company. There is no such issue involved 
in the suit under consideration. To that suit the corpora- 
tion is an utter stranger. It cannot be affected by any 
judgment that may be therein rendered. But if necessary 
to the maintenance of its suit, the plaintiff could not be 





SEPTEMBER TERM, 1883. 735 


Parker vs. Stambuugh ct al. 


estopped from setting forth acts which would involve the 
destruction of rights claimed under the charter, since it is 
no member of the corporation. 

Judgment reversed. 


Parker vs. STAMBAUGH ef al. 


Prior to the Code, a second suit for land was not barred by a former 
judgment in ejectment, but since the adoption of the Code, a judg- 
ment iu ejectment is conclusive as to the title between the parties 
thereto, unless the jury find for the plaintiff less than the fee. 
Therefore, a judgment in ejectment for the defendant will bar a 
subsequent action of complaint for land by the lessor of the plain- 
tiff in the first action. 

(a.) Code, §3363, was codified from the acts of 1855-6; and in so far 
as it militates against §3362 it is repealed thereby. The marginal 
reference in the Code to the acts of 1865-6is an error. 

September 11, 1883, 


Ejectment. Judgments. Res adjudicata. Laws. Be- 


fore Judge Estes. Lumpkin Superior Court. April Term, 
1883. 


Parker brought complaint for land against Stambaugh, 
who was tenant in possession. Martin, the real owner, was 
made a party defendant by subsequent order. The de- 
fendant pleaded former recovery, and supported his plea 
with the record of an ejectment case which had been brought 
by John Doe, on the demise of the same plaintiff against the 
defendant for the same land. Plaintiff demurred to the 
plea; the entire issue was submitted to the judge ; he held 
the plea good, and sustained it. Plaintiff excepted. 


Wier Boyp, for plaintiff in error. 


W. P. Price, for defendants. 


Jackson, Chief Justice. 


The single question made by this record is, whether an 
action of ejectment, brought in the statutory form, is barred 
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by a judgment between the same substantial real parties 
on an action brought under the common law form. The 
lessor of the plaintiff in the former action is the plaintiff 
in the present suit; the defendant, who claimed title to the 
land before, is the defendant now, being in possession by 
a tenant in both cases, and the land sued for is the same 
as that recovered by the defendant before. 

Before the Code of 1863, the present suit would not 
have been barred by the former judgment, but by the 
3275th section of that Code—section 3362 of the present 
Code—it is declared that “a judgment in ejectment shall 
be conclusive as to the title between the parties thereto, 
unless the jury find for the plaintiff less than the fee.” 
This changed the law, and made the judgment between the 
same real parties to the title conclusive against those par- 
ties, with the single exception that, if the fee was not in- 
volved, but a less estate, the claimant of the fee could sue 
again, though he had been defeated on a trial of an estate 
less than a fee in the same land. 

Section 3363 does aot affect the question. The note on 
the side page refers to the acts of 1865-6 as the date of 
that enactment. This is a mistake; it was enacted in 
1855-6, and in so far as it may militate against this con- 
struction of section 3362, it was repealed by the Code of 
1863. 

The result is that the court below was right in holding 
that the plaintiff is barred by -™ first judgment. 

J udgment affirmed. 


-Moraay, trustee, vs. HARDEE, administrator. 


. Where the fixing of the fees of a receiver involved his character, 
and a verdict was rendered in his favor, and subsequentiy thereto 
he died, a new trial should not be granted, on motion thereafter 
made, unless on strong grounds, showing substantial errors of law 
and fact. 

. There was no such material error of law as to require a new trial. 
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. In regulating the compensation of a receiver or other officer of 
court, this court will defer much to the court appointing such 
officer and supervising his conduct; and where a jury has found 
the receiver upright and his compensation reasonable, and the 
court below has refused a new trial, a reversal will not be granted, 
except in a strong case, especially after the death of the receiver. 
Newly discovered evidence, cumulative in its character, and at- 
tacking the conduct of the receiver after his death, did not require 
a new trial. 


January 8, 18384, 


New Trial. Receivers. Before Judge Apams. Chat- 
ham Superior Court. March Term, 1883. 


On a bill filed by Moses Ferst e¢ al., creditors of H. 
Mayer & Company, George Von Seybold was appointed 
receiver. Subsequently, trustees in bankruptcy of H. 
Mayer & Company, that firm having been adjudged bank. 
rupts, filed a petition to have the assets in the hands of 
the receiver turned over to them. This case was carried 
to the Supreme Court, and resulted in a judgment that 
the assets should be paid over to the trustees. This judg- 
ment was as follows: 

‘*Let the fund in the hands of the receiver be turned over to the 
petitioners, except so much thereof as may be legally necessary to 
defray the costs and expenses of collecting the fund and of securing 
it, until the order of surrender shall be granted, in pursuance of the 
directions now given.”’ 

This judgment was made the judgment of the superior 
court, February 10,1877. On the 3lst of March, 1877, 
the receiver filed a petition for compensation, praying that 
he might receive five per cent upon receipts and disburse- 
ment of the total fund, as finally acted upon by said court, 
and his expenditures to the amount of $1,146.63, counsel 
fees being paid out of the fund. Which petition was sub- 
sequently amended, so as to be a petition for $3,000. 

The trustees in bankruptzy objected to the allowance of 
the fees prayed, on various grounds, the substance of which 
was that the court had no jurisdiction to allow the com- 





738 SUPREME COURT OF GEORGIA. 


Morgan, trustee, vs. Hardee. administrator. 


pensation, and because the receiver was not entitled to 
any compensation. 

Different branches of this case have several times been 
to this court, and will be found reported in 55 G@a., 546; 
57 Ib., 561; 60 Ib., 20. 

The court overruled the grounds relating to the jurisdic- 
tion, as covered by the ruling in 60 Ga., 20; and the other 
objections were submitted to a jury. There were two prin- 
cipal points of contest: First, whether the amount claimed 
as disbursements and expenses, and for compensation of 
receiver, were correct; and second, whether the receiver 
had forfeited any claim to compensation by reason of mis- 
management and violation of duty. 

A considerable amount of evidence was introduced, 
mainly consisting of reports and statements of the receiver 
as to the assets in his hands, and the disposition of the 
same, and the expenses incurred. It is unnecessary to set 
this out in detail. 

One ground of complaint against the receiver was that 
he had placed $19,504.35 of the funds collected by him in 
the private banking house of E. C. Anderson, Jr., & Com- 
pany at interest ; that, by reason of his laches, Anderson 
& Company had failed, and had been unable to pay the 
amount so deposited, and that suit had been rendered ne- 
cessary to recover it; that the receiver had received inter- 
est on the amount, which he had not at first stated in his re- 
turn, but had subsequently added, and that he had kept this 
interest with his own private funds. The receiver, on the 
other hand, denied all impropriety in his conduct, and in- 
sisted that his services were worth the amount claimed; 
that the amount claimed for expenses was correct, and 
that he had not been guilty of laches ; that he had stated 
the deposit in different petitions and reports filed by him, 
and that the cause of the delay in the collection was the 
death of a member of the firm of bankers, and the delay 
in settling his affairs. 

The jury rendered a verdict in favor of the receiver for 
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$3,009 00 and his disbursements, and a decree was entered 
thereon. On the same day an order was passed reciting 
that the receiver had in hand, over and above the amount 
advanced to him as compensation and disbursements, $1,- 
748 00, and ordering that he bring that amount into court 
on the first Monday in March thereafter, for investment. 
The date of the order was January 25, 1879. A few days 
after the verdict, the receiver died. Subsequently, his 
legal representative was made a party, and a motion for 
new trial was made by the trustees, on the following 
among other grounds: 

(1) to (5). Because the court overruled the objections 
of the trustees in bankruptcy to the allowance of the com. 
pensation prayed by the receiver, based on jurisdictional 
grounds. 

(6.) Because the court admitted testimony as to the 
services rendered since the order to the receiver to turn 
over all the funds to the trustees in bankruptcy was grant- 
ed, viz: February 10, 1877. 

(7.) Because the court charged as follows. “I charge 
you that if Mr. Von Seybold made a deposit of this fund 
in the private banking house of Anderson & Company, 
such deposit was not illegal, if he made it in good faith, 
and without intention to defraud anybody, and in accord- 
ance with his authority as receiver. I charge you that he 
had as much right to deposit there as in any other bank. 
Of course, if he made the deposit in bad faith, and for a 
malign purpose, and not in conformity with his duty as 
receiver, you are to take that into consideration in making 
your verdict.” 

(8.) Because the court permitted the petitioner to tes- 
tify, over objection, that his services were worth the sum 
of $3,000.00. [The record shows the following colloquy on 
this subject: Question: “ What value do you place upon 
your services as a valuation of the same ?”—Objected to 
by opposing counsel as maiter of opinion. The court said, 
“Don’t ask him an opinion.” — Question: “ From the value 
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of your time and the services done as you have detailed, 
state to the jury what is the value of your services.” —Ob 
jected to, but ruled in by the court. Answer: “ Three 
thousand dollars, from 1874 until now.”—The witness had 
previously detailed his services and expenses, and stated 
the salary which he had been receiving before he became 
receiver, and the amount of time devoted by him to his 
work as such. | 

(9) to (13). Because the verdict is contrary to law, evi- 
dence and equity. 

(14.) Because the verdict contemplated giving to the 
receiver payment for the whole service of administering 
the estate ; whereas, he had before his death only partially 
alministered it, and another receiver had to be appointed 
after his death to finish the work. 

(15.) Because of the discovery of new evidence proving 
that the receiver had died insolvent, and leaving at the 
time of his death no funds that had been in his custody, 
nor in the custody of any bank or person for him. 

ending this motion for new trial, a motion was made 
to disallow and dismiss the claim of the receiver, notwith- 
standing the verdict of the jury. on the ground that he had 
appropriated to his own use the funds of the estate, in vio- 
lation of law and of the orders of court. Affidavits were 
introduced in connection with the last ground of the mo- 
tion for new trial, and in connection with this motion to 
disallow. Both the motions were heard in 1883, and over- 
ruled, and movants excepted. 


C. N. West; H. C. Cunntnguam; J. R. Saussy, for plain- 
tiff in error. 


W.S. Cutsotm; Wo. Garrarp, for defendant. 
Jackson, Chief Justice. 


In 1879 a verdict was returned, fixing the fees of the in- 
testate of the defendant in error at $3.000.00, for the 
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management of a very heavy and complicated business, as 
receiver, for several years. The receiver died a short time 
after the verdict,—within six days; a motion was made for 
a new trial, which was not heard until 1883, and was then 
overruled onall the grounds therein set out. The refusal 
of the new trial is the error assigned. 

1. The case involved the character of the deceased re- 
ceiver. It was settled by the jury in his favor while he 
was alive and able to explain all his conduct; he did ex- 
plain it to the satisfaction of the jury; to open it again for 
another hearing after his death, ought, in common reason 
and plain justice to the dead, to require strong grounds 
showing errors of law and fact. 

2. We see no such material errors of law in the trial of 
the issue, if indeed there be any at all, as require us to set 
aside the verdict and grant a new trial against the judg- 
ment of the superior court. 

3. Nor do we see anything in the verdict conflicting with 
the weight of the evidence so greatly as to show bias or in- 
justice. On the contrary, the verdict appears to be well 
supported by the testimony. The compensation is quite 
moderate, compared with the responsibility and labor of 
the defendant in error, and cannot be attacked as at all 
exorbitant. In regulating the compensation of the re- 
ceiver or other officer of a court, this court, on review, will 
defer much to the court appointing such officer and super- 
vising his conduct, and where not only a jury on facts, but 
the court below, on considering the verdict on a motion 
for a new trial, find the officer's conduct upright and the 
compensation just, this court will never interfere except 
in a very strong case, especially after the officer’s voice is 
hushed in death. 

4. Tne newly-discovered evidence is simply the renewal 
of an attack on the official conduct of the deceased, which 
might be explained were he living; and believe it is hardly 
other than cumulative in its character. 
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On the whole, we are clear that the court below did 
right to close up this branch of this protracted litigation, 
and did not err in letting the verdict stand, especially as 
the sureties offered to pay the little balance apparently 
due by the receiver. 

Judgment affirmed. 


HeEnprix, administrator, vs. CAwTHORN. 


. Ajudgment in personam may be rendered against a defendant in 
attachment, although the attachment itself may be dismissed, 
when service is had or notice given, under section 3309 of the Code. 

. An acknowledgment of service by the defendant’s attorney is suf- 
ficient to authorize a judgment tr persunam against the defendant 
in attachment. The attorney is authorized to acknowledge ser- 
vice, unless the contrary appears by competent proof. 

(a.) Where the record showed an acknowledgment of service in an 
attachment case by one as attorney for the defendant, and a waiver 
of all further notice and service; and subsequently, upon a sug- 
gestion of the death of defendant, the same attorney who acknowl- 
edged service, having taken out letters of administration, was 
made a party by consent, and judgment was rendered against him 
as administrator, a motion in arrest of judgment was properly 
overruled. 


February 9, 1884. 


Attachment. Service. Attorney and Client. Judg- 
ments. Before Judge Hammonp. Fulton Superior Court. 
April Term, 1883. 


J. F. Cawthorn sued out an attachment against Mary O. 
Armstrong as a non-resident of the state. The declara- 
tion in attachment was filed, and service was acknowledged 
by “J.C. Hendrix, attorney at law for Mrs. Mary C. Arm- 
strong.” Subsequently, the death of the defendant was 
suggested, and still later Hendrix, as her administrator, 
was made a party by consent. The attachment was dis. 
missed, on motion, as being fatally defective, but the court 
rendered a general judgment on the declaration. During 
the term, the defendant made a motion in arrest of judg- 
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ment, on the grounds that the dismissal of the attachment 
terminated the case, and the court was not authorized to 
render a general judgment based on the declaration in at- 
tachment; that the court had no jurisdiction of the person 
of the defendant; that the acknowledgment of service was 
not good, that Hendrix was not authorized and did not 
intend to waive jurisdiction; that Mary C. Armstrong was 
dead when the acknowledgment of service was made; that 
Hendrix consented to be made a party merely to speed 
the cause, and not with any intention to waive jurisdiction. 
The motion was overruled, and defendant excepted. 


Gero. S. Tuomas, for plaintiff in error. 
Spearrs & Simmons, for defendant. 


Jackson, Chief Justice. 


Two questions are made by this record: First, can ajudg- 
ment in personam be rendered against a defendant in at- 
tachment, though the attachment itself be dismissed, when 
service is had or notice given, under section 3309 of the 
Code; and secondly, is service or acknowledgment of ser- 
vice by the defendant’s attorney sufficient notice to au- 
thorize such a udgment? | 

Both questions are answered by the case of Buice vs. 
The Lowman Gold and Mining Company, 64 Ga., 769, in 
the affirmative. That case decides that either the replevy 
of personalty or the acknowledgment of service by the 
attorney at law “gave the attaching creditor the right to 
a general judgment,” and that “ the attachment may fall, 
and yet the action proceed, if notice has been given, or 
even property replevied ;” citing Code, sections 3309, 
3319, 3328, and 44 Ga., 454. Indeed, the first section of 
our Code cited, section 3309, itself concludes the point 
that the general judgment may be rendered where notice 
is given, though the attachment may have fallen. Its lan- 
guage is: “ No declaration shall be dismissed because the 
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attachment may have been dismissed or discontinued, but 
the plaintiff shall be entitled to judgment on the declara- 
tion filed, as in other cases at common law, upon the mer- 
its of the case.” 

And section 3337 of the Code is equally as explicit, that 
“ the defendant may acknowledge service or waive process, 
provided the same be in writing, signed by the defendant 
or some one authorized by him.” The attorney is author- 
ized, unless the contrary appears by competent proof. 
36 Ga., 108; 39 Zb., 394; 64 7d., 769. 

But, as if to clinch this case beyond doubt or cavil, the 
attorney took out letters of administration on the estate 
of the defendant, and was made a party in the case by his 
own consent, and the personal or general judgment was 
rendered against him as such administrator; so that the 
defendant who moved to arrest the judgment was the iden- 
tical person who “ acknowledged due and legal service on 
the declaration, and waived all further notice, copy, ser- 
vice and process.” 

Surely he cannot say in arrest of judgment that he had 
none. The court below could not do otherwise than deny 
the motion to arrest the judgment. 

Judgment affirmed. 


CRUSSELLE vs. PuGu. 


. That a blaster lost his eyes while in the service of the owner of a 
rock quarry, or of his contractor or lessee, and that the owner of 
the quarry gave him a house and lot for life, as compensation for 
the injury received, and to prevent any suit against himself or his 
lessee, furnished a good and valid consideration to support a con- 
veyance so made. 

. The injured blaster having been in possession, under such a set- 
tlement, for more than seven years, and being unable to give se- 
curity in order to resist by counter-affidavit a warrant to dispos- 
sess him, if the feoffor caused him to be ejected under such a war- 
rant, it was a tort for which a recovery could be had. 


February 9, 1884, 





SEPTEMBER TERM, 1883. 745 


Crusselle vs Pugh 


Contracts. ‘Title. Damages. Torts. Actions. Before 
Judge Cuark. City Court of Atlanta. December Term, 
1882. 


Pugh brought case against Crusselle, alleging that he 
had been a striker under one Gatewood, who was a blaster 
of Crusselle; that Gatewood was entirely incompetent, 
and Crusselle knew it; that by Gatewood’s incompetency 
and regiigence a blast prematurely exploded, causing the 
loss of plaintiff's eyes, and doing other damages to him, 
which incapacitated him from doing profitable work ; 
that, as part compensation for the injury done him and 
the loss thereby occasioned, Crusselle authorized him to 
purchase a certain house and lot from one Dell, and prom- 
ised to pay for it and convey it to plaintiff; that the lot 
was purchased in 1872, and plaintiff and his family moved 
upon it, under the belief that defendant had had the title 
made to him; that some time afterwards, learning that the 
title had not been so made, he went to the defendant, and 
the latter, to allay his fears, promised that he should have 
the house and lot during his life; but, notwithstanding such 
promise, he ejected plaintiff from the place in 1880, under 
a “dispossessory warrant ;” that he could have brought 
his suit for damages resulting from the injury long since, 
but he was quieted and induced not to do so by the agree- 
ment of the defendant. 

On the first trial, the evidence indicated that, at the time 
of the injury, Gatewood was not a superintendent or agent 
of Crusselle, as alleged, but rather a lessee of the quarry 
where the injury occurred. A recovery having been ob- 
tained by the plaintiff, and a new trial refused, the case 
was carried to the Supreme Court, and will be found re- 
ported in 67 Ga., 439 et seg. The judgment below having 
been reversed, and the case returned for a new trial, the 
plaintiff amended his declaration, so as not to claim dam- 
ages for the original injury arising from the negligence of 
Gatewood in connection with the blasting, but to rest his 
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right of recovery upon the ground that Crusselle had given 
him the lot in settlement, or part settlement, of the injury 
done to him and of the litigation which might arise there- 
from, whether Gatewood was his superintendent, agent or 
lessee, and that after having been placed in possession and 
having so remained for more than seven years, the defend- 
ant had wrongfully evicted him, under a warrant to dis- | 
possess him, he being unable to give bond to resist it, 
thus leaving him and his family without a home. 

On behalf of the defendant, any suck settlement was 
denied, or that the eviction was wrongful, but it was 
asserted that he merely permitted the plaintiff to occupy 
the house belonging to him, and caused plaintiff to be 
ejected when he became troublesome and asserted a 
claim by reason of this permissive possession. 

It is unnecessary to detail the evidence. The jury 
found for the plaintiff $700.00. A motion for new trial 
was made on numerous grounds, the controlling points of 
which are stated in the decision. It was refused, and de- 
fendant excepted. 


Frank A. ARNOLD, for plaintiff in error. 
Mitvgper & Hayaoopn, for defendant. 


Jackson, Chief Justice. 


When this case was here before, it had been tried on the 
issue of the liability of the defendant to respond in dam- 
ages for the injury te his person received in blasting rock 
in the quarry of the defendant, but when the plaintiff was 
in the employment of another person,—a contractor with 
defendant. 67 Ga., 430. A verdict was then had for the 
plaintiff, as now, but this court reversed the judgment, and 
as its decision looked formidable in the front of the plain- 
tiff, he executed a flank movement, and now bases his re- 
covery on the tort by defendant in turning plaintiff out of 
the house he had given him in settlement or considera- 
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tion of the injury done and the right to an action there. 
for ; or, in other words, in consideration of the settlement 
of such a law suit as might have been brought. So that 
the question is, first, was the consideration that plaintiff 
had lost his eyes while in the service of the defendant, or 
his contractor, or lessee, Gatewood, and that defendant 
gave him for life the house and lot as compensation for the 
injury, and to prevent any suit against the defendazxt or his 
lessee, a guod and valid consideration to support the prom- 
ised deed; and secondly, was his ejection from the house 
under the dispossessory warrant such a tort as to entitle 
him to recover ? 

1. The exhaustive brief and able argument of the coun- 
sel for the plaintiff—the defendant in error here—leaves 
nothing to do but to cite the authorities furnished by him. 
On the first point, these are Add. on Cont., Vol. 1, §14. 
p. 29; Parsons on Cont., Vol. 1, pp. 440-443; 1 Hilliard 
on Cont., pp. 263-265, par. 15-19; 4 Hawks, 178; 11 
Vesey, 183; 5 Barn. and Ad., 43. 

2. The plaintiff was in possession for more than.seven 
years, and was then ejected by the dispossessory warrant. 
Was it a tort on which he could recover? It was such 
a tort. Code, §3013. The plaintiff was unable to give 
security to resist by bond on counter-affidavit. 56 Ga., 
188; 12 7d., 613; 67 Jb., 319, 534. 

In the case last cited, it is ruled that a right of action 
exists in all cases of malicious abuse of legal process, or its 
use without probable cause, and that punitive damages 
may be recovered in such cases. These authorities fully 
cover the points that the consideration supports the deed 
for life to plaintiff, and that the ejection is a tort for which 
he may recover. The facts sustain the verdict, and the 
law upholds it. It must, therefore, not be set aside, but 
upheld. 

Judgment affirmed. 

y 71-48 
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Smitu, constable, vs. JOHNSTON. 


. A constable may be ruled by the defendant in execution for 
money collected by him from a garnishee, if the defendant be 
entitled to the money by reason of its being his wages as a laborer. 

. A statement in a promissory note that the maker ‘thereby waives 
and renounces for himself and family any and all homestead and 
exemption rights to which he or they may in any event be entitled 
under any provision of the constitution or laws, state or federal,’’ 
had reference to exemptions of property, and not of wages of a 
daily laborer. If the latter were intended, it should have been 
explicitly stated. 

. A garnishee may, in his answer, set up that the fund in his hands 
is not subject to the garnishment, the same being due for monthly 
wages of a laborer ; and if the answer be not traversed, he will be 
discharged. But a judgment that the garnishee shall pay the 
money into court does not bind the defendant, so that he cannot 
contend for the money, when paidin. The failure of the garnishee 
to set up the exemption of defendant’s wages will not debar him. 
February 9, 1834. 


Garnishments. Wages. Laborers. Judgments. Waiver. 
Exemptions. Before Judge Hammonp. Fulton Superior 
Court. April Term, 1883. 


S. R. Johnston brought a rule against Smith, constable. 
The following facts appeared from the rule, answer and 
record from the justice's court: 

Johnston bought a suit of clothes from Gay & Company, 
and gave a note therefor in which he waived “for himself 
and family, any and all homestead and exemption rights 
to which he or they may, in any event, be entitled, under 
any provision of the constitution or laws, state or federal.” 
Suit was brought, and a judgment obtained on this note, 
and an appeal was entered, but dismissed. A summons of 
garnishment was then sued out and served on the “Green 
Line Agency,” and on failure of the garnishee to answer, 
a judgment was rendered, and the amount collected from 
it. The garnishee paid the amount, and charged it to the 
defendant, who was its employé. To this sum, in the 
hands of the constable, the defendant laid claim, as being 
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for wages due him as a laborer whose wages were payable 
monthly, and on failure of the constable to pay, he brought 
this rule. The court ordered the money to be paid to him, 
and the constable excepted. 


Rosert L. Rogers, for plaintiff in error. 


W. T. Moyers, by Harrison & Peeptes, for defendant. 


Jackson, Chief Justice. 


1. A constable may be ruled for money collected by 
him from a garnishee, by the defendant in execution, if he 
be entitled to the money as exempt by reason of its being: 
his wages as a laborer. Any “ proper person,” if he re- 
fuse to pay iton demand, may rule him. Code, §3950 ; Acts 
of 1822 and 1841; Cobb’s Dig., pp. 578,579. By a proper 
person, we understand “the party entitled thereto,” in 
the language of the same section, 3950. That the defend- 
ant in execution may be the proper person, see 8 @a., 
153. That case was where the rule was for balance due 
defendant, but the principle covers a case where all the 
money is his by law. See also 61 Ga., 343, 

2. The waiver of exemptions in the paper sued on cov- 
ers property, such as homestead and exemptions of per- 
sonalty, under the Jaws exempting so much property ot 
everybody, not the wages of a laborer. The parties had 
in contemplation those exemptions, not this. If this were 
intended, it should have been explicit. 61 @a., 345, 354. 

3. The garnishee may, in his answer, set up that the fund 
is not subject to garnishment, and if that answer be not 
traversed by the plaintiff, it will discharge him, with costs ; 
because he cannot be garnished for a debt due as laborer’s 
wages Code, §3554; 67 Ga.,38. Such monthly wages as 
in this case are exempt. 46 Ga., 466-8; 54 /b., 1085, 25 
Tb., 571. But it does not follow that a judgment that the 
garnishee pay the money into court, especially where the 
garnishee does not answer that the debt is due for wages, 
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binds the defendant so that he cannot contend for the 
money when paid in. He is not responsible for the neg- 
lect of the garnishee to put in his claim in the answer, 
nor for a judgment against the garnishee, to the extent 
that he is estopped from contesting for and claiming the 
money when paid in. He is no party to the issue between 
the plaintiff and the garnishee. Indeed, that he may still 
claim the fund as his money when paid in was distinctly 
ruled by this court in Banks vs. Hunt et al., this term. 

There we say: “ When paid into court, the defendant, 
if he sees proper to dc so, may claim its exemption from 
the garnishment on that ground, or he may waive his right 
to have it exempted.” 

Therefore, the law constrains us to hold, with the court 
below, that the defendant is entitled in law to this money, 
much as we might, as individuals, think he ought to pay 
the plaintiff for the clothes he wears. 

Judgment affirmed. 


McDoveatp et al. vs. REEDY. 
[Blandford, Tustice, being disqualified, did not preside in this case.] 


1. The evidence was weak; and it is doubtful whether it would have 

warranted a recovery. 
. The defendant showed a good prescriptive title; and a verdict for 

her was amply supported by the evidence. 

4a.) Where one received a voluntary deed from her mother, who was 
in possession of land, took adverse possession thereunder, without 
any notice of the fact that the grantor had acknowledged herself 
to be the tenant of another, and sold the property to a third party, 
and the two held adversely for seven years before suit, the prescrip- 
tive titie was good, although the first grantor may, in fact, have 
been a tenant by sufferance, of which the subsequent takers had 
no notice. 


October 9, 1883. 





SEPTEMBER TERM, 1883. 751 


McDougald e¢ ai. vs. Reedy. 


Landlord and Tenant, Title. Prescription. Notice. 
Before Judge Wiis. Muscogee Superior Oourt. No- 
vember Adjourned Term, 1882 


Reported in the decision. 


W. A. Hawkins; B. B. Hrvton, for plaintiffs in error. 
W. S. Watuacez, for defendant. 


Jackson, Chief Justice. 


1. The heirs of Alexander McDougald sued Georgia A. 
Reedy for a tract of land. No written title of any sort was 
shown to be in the plaintiff, nor was actual possession 
shown in him at any time. A paper, signed by him, was 
put in evidence, to the effect that Mrs. Morris might hold 
possession until he called for the possession, which, under 
the ruling in Smith vs. Singleton, Hunt & Co., this term, 
would have made her his tenant at sufferance, perhaps, and 
put him in possession through her, in 2854, the date of the 
paper, if she had signed it or acknowledged it in any way, 
or even, it may be, if it were beyond question that this 
paper came from her possession. But that isin great doubt, 
the preponderance of the evidence being that it never was 
in her possession. So that, asin ejectment the rule requires 
the plaintiff to show title in himself, it is quite doubtful 
if arecovery could be maintained by the plaintiffs, had the 
defendant shown no title at all, but stood on naked pos- 
session. 

2. Bui she sets up title by prescription, in virtue of a 
deed from Mrs. Morris to Judy Morris, her daughter, and 
from Judy to herself. She shows that Mrs. Morris was in 
possession of the landas far back as 1841, ante-dating the 
McDougald paper thirteen years; that Mrs. Morris made 
a voluntary conveyance to her daughter, Judy, in 1866, to 
come into possession and enjoyment of the land at Mrs. 
Morris’s death, which occurred in 1874. Judy then entered 
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upon the land and held possession till she sold to defend- 
ant, and defendant to the beginning of the suit, nearly 
eight years. The court charged to the effect that if Judy, 
under this deed from her mother, held adversely to all the 
world, without notice of any tenancy her mother may have 
acknowledged to McDougald, and sold to defendant, and 
the two together held adversely for seven years before 
suit, then the prescriptive title was good, even if Mrs. 
Morris was tenant at sufferance of McDougald, they being 
ignorant of such tenancy. This is the scope and meaning 
of the charge, construed as a whcle, that excepted to be- 
ing read with the balance, all of which is in the bill of ex- 
ceptions. 

Under the rulings of this court in respect to color of 
title and adverse possession, we see no error in the charge. 
The point is, did Judy take title, voluntary or for value, 
from her mother, go in possession under such conveyance 
without notice of any tenancy on her part, and thus hold 
the possession adversely to the world, and transmit such 
possession to the defendant ; or did she know of the ten- 
ancy of her mother under McDougald, and that she gave 
hera fee when she had none? If the jury found on this 
branch of the case for her, the evidence fully supports the 
finding; if they found independently of this prescriptive 
right, that the plaintiff had not shown title or possession 
in himself, the verdict is equally sustained by the evidence. 
In any view of the case, the verdict and judgment are 
right. 4 Ga., 115, 308; 5 Zb., 6, 251; 9 Zb., 440, 497; 
19 Jb.,8; 24 1b., 494; 32 Jb., 448; 33 Jb. 239; 38 Jd., 
439; 53 Jb., 371; 50 Jb., 629; 58 Z6., 590. 

Judgment affirmed. 
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NussBaun & DANNENBERG vs. Evans, administrator. 


A will provided as follows: The testator bequeathed certain person- 
alty to his sons, expressly in fee simple; certain realty was also 
devised, of which they were to have the usufruct after majority, 
expressly for life, and at the death of each the lands thus devised 
to him were to be given to the children of each devisee and to the 
issue of such of his children as might then be dead, to be divided 
among them according to the statute of distributions; similar pro- 
visions were made for the daughters. It was provided that all the 
property bequeathed to testator’s chil::ren should be kept together 
by his executor and executrix (his widow) ; that the plantation on 
which he resided should be used as the home of his family, and 
worked to the best advantage by the executors, until the time 
should arrive for the delivering of the legacies to each legatee ; 
that all of the property not already bequeathed should be kept 
together and worked to the best advantage for the support of his 
wife and the support and education of his minor child: en, until the 
youngest became of age or married, at which time the executors 
were directed, after appropriating a sufficiency for the support of 
the wife for life, to divide the balance of testator’s estate among 
his issue, on the following basis: thatis tosay, each legatee should 
account for the value of the special legacies received, and in this 
division be equalized with each other, the land loaned to his sons 
and given to his daughters for life being charged to them respect- 
ively. No provision was made in case one of the devisees should 
die before marriage, or if there were no child, or the offspring of 
child in being at the death of the devisee ; nor was there any resid- 
uary clause. The widow re-married, the youngest child became 
of age, and the estate was divided. A son died, leaving no child 
or descendants of children, and his creditors sought to subject 
the land received by him: 

Held, that upon the death of the son without children or the descen- 
dants of children, the land reverted to the estate of the testator, 
and was not subject to the debts of the son. 

(a.) It is the policy of the legislation in this state to prevent entails, 
and at the same time to carry into effect the evident intention of 
parties, letting all the persons enjoy the benefits intended for them 
as far as possible, without violating settled rules of law. 


December 21, 1883. 


Wills. Legacies. Title. Estates. Before Judge Cars- 
WELL. Screven Superior Court. May Term, 1883. 


Reported in the decision. 
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Buack & Det; R. O. Lovett; J. D. Asuton, by H. E. 
W. Fates, for plaintiffs in error. 


No appearance for defendant. 


Hat, Justice. 


Alexander Kemp died in 1859, leaving a widow and 
eight minor children, four sons and four daughters, and 
also quite a large estate, which was disposed of by his will. 

To each of his sons he bequeathed certain personal prop- 
erty, to be placed in their possession when and as each 
attained his majority. This was a bequest expressly in 
fee simple, in the various items making this bequest of 
personalty ; there was also.a devise of realty, of which 
they were to have the usufruct after attaining majority, 
expressly for life; and at their respective deaths the lands 
thus devised to each of them were given to the children 
of each devisee, and to the issue of such or his children as 
might then be dead, to be divided among them according 
to the statute of distributions. Similar provision was made 
for each of the daughters, with the addition of securing 
the bequest to the sole and separate use of each of them, 
free from the debts, etc., of any husband with whom each 
of them might intermarry. 

The eleventh item of the will directed that all the prop- 
erty therein bequeathed to his children should be kept 
together by his executors and executrix (who was his 
widow) ; that the plantation on which he resided should be 
used as the home of his family, and worked to the best ad- 
vantage by the executors, until the times should respec- 
tively arrive for the legacies to be delivered to each of the 
legatees; that all the balance of the property not therein 
bequeathed should be kept together until the youngest 
daughter either married or became of age, and worked to 
the best advantage for his wife and children, and that the 
proceeds or annual income thereof should be appropriated 
to the proper education and support of his minor children, 
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and to the support of his wife, until the youngest child 
became of age, or married, at which time he directed his 
executors, after appropriating a sufficiency for the comfort- 
able support of his wife during the remainder of her life, 
to divide the balance of his estate among his issue, on the 
following basis: that is to say, that each legatee is to ac- 
count for the value of the special legacy bequeathed, at 
the time he received it, and was then to receive such fur- 
ther sum as would equalize the amount each received un- 
der the will; it being his purpose to give to each of his 
children an equal amount; and in thus equalizing their 
respective amounts, he directed that the lands loaned each 
of his sons, and given to each of, his daughters, for life, 
should be charged to them respectively, at its fee simple 
value. 

No provision is made by the will in case one of the 
devisees shall die before marriage, or where no child, or 
the offspring of child, is in, being at the death of the de- 
visee. Nor is there any residuary bequest in the will. 
The wife was appointed guardian of the person of the 
minors, but no testamentary guardian of their property 
was appointed. This was considered unnecessary by the 
testator, inasmuch as each devise and legacy was left in 
the hands of the executors, to be managed and controlled 
by them, until the legatees should attain majority. 

Robert W. Kemp having arrived at age in 1875, the ex- 
ecutors then delivered to him his specitic bequest of land. 
The widow having married, and the youngest child having 
become twenty-one, the entire estate seems to have been 
distributed, in accordance with the will, by such of the 
executors as were then acting, others having been previ- 
ously removed; and upon this distribution, the acting 
executors resigned their trust. Robert W. Kemp, becom- 
ing involved, was sued by plaintiffs, together with his 
partner, and judgment was obtained against them in the 
superior court of Burke county, on the 28th day of No- 
vember, 1881, 0n which execution issued, which was levied 
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on the land devised by the will of Alexander Kemp ‘te 
the said R. W.. on the 13th day of February,1882. Evans 
having taken out letters of administration ad colligendum 
upon the testator’s estate, interposed a claim to the land, 
on the Ist day of April, 1882, and shortly thereafter Rob- 
ert W. Kemp died, never having married, and leaving no 
child or descendant of such child. 

Upon this agreed state of facts, it was by consent sub- 
mitted to the presiding judge to decide, without the 
intervention of a jury, whether or not the property levied 
on belonged to the defendant in fi. fa., R. W. Kemp, and 
was subject thereto, or whether it reverted to and became 
part of the estate of Alexander Kemp. The court below 
took the latter view of the case, and ordered the levy dis- 
missed, to which judgment plaintiffs excepted, and bring 
the case here for review. 

Whatever interest R. W. Kemp had in the land at the 
time judgment was rendered, was evidently bound there- 
by, and was subject to be levied on. This seems to 
have been coneeded on the hearing in the court below; 
the only question made there was whether Kemp held 
the land for life or in fee, and if the former, he being dead 
at the hearing, whether it was available to the plaintiffs 
further to prosecute the levy. We are of opinion that, 
under the act of 1821, Cobb’s New Digest, §169, which was 
the law of force when the will of Alexander Kemp took 
effect, that a less estate than a fee being expressly limited, 
the court was not at liberty, by construction, to increase the 
estate into a fee, but was bound to disregard all technical 
rules, and give effect to the plain and manifest intention of 
the testator, which seems to have been lawful, inasmuch 
as there was no attempt to create an estate tail, the gift 
in remainder being limited to the immediate descendants 
of the devisee in being at the time of his death, or in case 
of the death of a child of the devisee in his lifetime leav- 
ing children, then to such children, who stood in loco 
parentis at the death of devisee. No indefinite failure of 
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issue was contemplated. The limitation was not too re- 
mote. While this, as we think, would have been the result 
without the act of 17th February, 1854 (Acts 1853- 
1854, p. 72), and which was likewise of force when this 
testator died, yet if there was doubt, it is removed by that 
statute, which provides that where property is limited 
over, so as to vest in some other person or persons after 
the death of the first taker, upon his dying without heirs, 
or dying without issue, or dying without leaving heirs, or 
dying without leaving issue, or on failure of issue, or other 
and equivalent terms, such limitations or terms shall be 
held and construed to mean a definite failure of issue ; that 
is to say, a failure of issue or heirs at the time of the death 
of the first taker. The codifiers, combining these two acts, 
made of them §2248 of the Code, requiring the courts to 
give effect to the intention of the maker of the instrument 
as far as the same is lawful, notwithstanding any techni- 
cal rules, whenever that intention can be gathered from 
the instrument itself; and it is added to these provisions, 
if this cannot be done, then the court may hear parol evi- 
dence to ascertain the intention. 

The policy of our legislation has been to prevent entails, 
where this was possible, and to carry into effect the evi- 
dent intention of parties to such conveyances, letting all 
the persons enjoy the benefits intended for them, so far as 
this could be done, without violating the settled rules of 
law against perpetuities. The interest of Robert W. Kemp 
in this estate ended with his life, and there being in esse 
no one to take in remainder, it necessarily reverted to the 
estate of the testator, and goes into the hands of his admin- 
istrator-to be distributed among his heirs. 

Judgment affirmed 
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Mayo et al. vs. McPHavt. 


There was no abuse of discretion in granting an injunction and ap 
pointing a receiver, on the terms prescribed in this case. 

(a. ) One who was damaging land being notified and ordered to pro- 
duce his title papers thereto in a suit respecting the same, and 
failing so to do, the chancellor could properly conclude that he 
was a naked trespasser. 

February 9, 1884. 


Trespass. Damages. Injunction. Before Judge Bower. 
Worth County. At Chambers. December 4, 1883. 


McPhaul filed his bill to enjoin W. G. and J. T. Mayo 
from cutting or using the timber on certain lands, which, it 
was alleged, derived its chief and almost its whole value 
from the pine timber upon it, which was useful both for 
lumber and to produce turpentine. It was alleged that the 
defendants, who had no title, were cutting and “ boxing” 
the trees for turpentine purposes, and gathering the crude 
turpentine therefrom; that this seriously damaged the 
trees and rendered them much more likely to be destroyed 
by wind or fire; and that defendants were insolvent. It 
was prayed that defendants be required to produce the 
chain of title under which they claimed. 

The court ordered the defendants to produce the title 
papers called for in the bill. Defendants filed a disclaimer 
of title or possession of the lot in dispute. Complainant 
amended his bill by alleging that the original defendants 
‘had sold or pretended to sell the property to one Craw- 
ford Mayo, and he was made a party defendant, and 
served. 

On the hearing, all these defendants answered, admitting 
the use of the property, but denying the title of the com- 
plainant, and asserting that the title was in the defendant 
called in the bill Crawford Mayo, and in the answer S. C. 
Mayo. They denied insolvency and the amount of dam- 
ages alleged in the bill, and asserted ‘that the two original 
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defendants had sold their interests to S. C. Mayo before 
he filing of the bill. They did not produce their title pa- 
pers, but alleged that they were in a safe at the residence 
of their deceased father, and that, by reason of the fact 
that the safe had got wet and had rusted, it could not be 
opened without the aid of some one who could remove the 
obstacles, without destroying the safe itself. The court 
granted the injunction and appointed a receiver, reciting 
in the order the refusal of the defendants to produce their 
chain of title. The judgment also provided that the in- 
junction might be dissolved and the appointment of the 
receiver abrogated, upon the defendants giving a bond in 
the sum of $300.00 for the eventual condemnation money. 
Defendants excepted. 


H, Morean; W. E. Surru, for plaintiffs in error. 


D. H. Pore; W. A. Harris, for defendant. 


Jackson, Chief J ustice. 


We see no abuse of discretion in the grant of this in- 
junction, on the terms prescribed. The defendant would 
not produce his title papers to the land, though notified 
and ordered by the chancellor so to do, under section 3510, 
and was thus in contempt, and a naked trespasser, as the 
chancellor had the right to conclude from his refusal to 
produce his deeds. The mischief and damage were al- 
leged to be irreparable, and the value of the land actually 
being destroyed ; but the chancellor allowed him to dis- 
solve the injunction, on giving bond, in the sum of three 
hundred dollars, to pay the eventual condemnation money, 
if cast in the trial, which he also seems to decline. So 
that the order to place the property in the hands of the 
receiver and enjoin his interference until he gave the bond, 
appears reasonable and discreet. 

Judgment affirmed. 
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Tue Western Union TELEGRAPH COMPANY vs. SHOTTER. 


1, A telegraph company is responsible for the gross negligence of its 
agents in transmitting messages, in damages, to the party injured 
thereby. 

2. If there are errors in the declaration in setting out the language of 
the telegram, or the figures or entries thereon, this may be cured 
by amendment, so as to make the allegata and prodata agree. 

It is immaterial what condition a telegraph company puts upon 
the printed heading of its message blanks, so far as its liability for 
negligence is concerned. It is bound to discharge its duty to the 
public with skill and diligence, and to be accurate in the discharge 
ofsuth duty, even if it be necessary to repeat the message, in orde 
to insure accuracy. ; 
Where the sender of a telegram offered certain merchandise at a 
specified price, but through the negligence of the telegraph com- 
pany the message was so sent as to name a lower price, and upon 
the acceptance of the offer, he settled with his correspondent at 
the lower price, the measure of his recovery against the company 
would be the difference between what he actually received for the 
property and what he would have received but for the mistake, 
that is, the market value of the property at the place to which the 
telegram was sent. 

.) It was error to charge to the effect that the measure of damages 
would be the difference between what the vendor received and 
what he intended to offer the property for; there being no evidence 
that he could have obtained the price demanded. 

Semble, that a telegraphic operator is the agent of the sender of a 
message, and if the telegram, as actually sent, offers merchandise 
at a less price than that written by the sender, and the proposition 
is accepted, the sender would be bound thereby. 

(a.) Whether absolutely bound or not, if a merchant, sending such a 
dispatch, settles on the basis of the lower price, in good faith, and 
is induced to do so by the negligence of the servants of the com- 
pany, he may recover from it. 


February 9, 1884. 


Telegraph Companies. Damages. Negligence. Amend- 
ment. Principaland Agent. Before Judge Harpen. City 
Court of Savannah. May Term, 1883. 


Shotter, doing business under the name of Shotter & 
Company, brought an action for damages against the West- 
ern Union Telegraph Company, on account of errors in 
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two telegrams transmitted by the company for the plaintiff 
from Savannah, Ga., on April 4, 1882. He alleged, in 
brief, as follows: The first of these messages was to De- 
Golyer & Brother, of Chicago, Illinois. As written, the 
body of it read, “Can deliver hundred turpentine sixty- 
four, immediate reply.” This was so transmitted as to 
read, when delivered, “sixty,” instead of “sixty-four.” A 
reply was sent to ship “one hundred barrels as quoted.” 
Plaintiff accordingly shipped one hundred barrels of turpen- 
tine, and drew for the price at sixty-four cents per gallon, 
but payment of the draft was refused, and he was com- 
pelled to take four cents less pei gailon, and was thereby 
damaged to the extent of the difference between the price 
stated in the telegram as sent by him and as delivered by 
the company, together with the protest fee. 

It was alleged that another telegram was sent by the 
plaintiff on the same night to A. Burdsal, of Indianapolis, 
offering “fifty turpentine” at “sixty-four,” and as delivered 
it stated the price to be “fifty-four.” Like damages were 
alleged as in the other case ‘ 

Defendant tendered cost of protest, discount, and tolls 
paid for transmission of the telegram, and demurred to that 
part of the declaration which claimed damages on account 
of the difference in price, on the ground that such damages 
were not the legal and natural consequence of the failure 
to transmit the telegrams correctly, but of the voluntary 
and gratuitous act of plaintiff in accepting less for the tur- 
pentine than he had offered to sell for. The court over- 
ruled the demurrer. 

It is unnecessary to detail the evidence. The amount 
of difference between the prices as written and as trans 
mitted was shown, and it appeared that plaintiff, after 
shipping the turpentine, drew, with bills of lading attached, 
and placed the drafts in bank. After discovering the 
errors in the telegrams, and after the drafts were refused, 
he again drew for the amounts indicated in the telegrams 
as sent. These drafts were paid, the bills of lading taken 
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up, and the property delivered. Among other things, plain- 
tiff said: “I don’t know but that I considered I had the 
right to re-sell the said turpentine, upon the refusal of the 
parties to pay the first drafts; I did feel the market in 
several places—Chicago and Indianapolis—with such an 
idea; the market was fluctuating, with a declining ten- 
dency. On the day I drew the second drafts, the market 
was quoted at 61c. in Chicago, 60c. in Cincinnati, and 50c. 
in Pittsburg.” 

The telegrams were written on the ordinary night, or 
half-rate blanks, which contained the following printed 
stipulations, among others, at the top of the blank: 

“The business of telegraphing is liable to errors and delays, aris- 
ing from causes which cannot at all times be guarded against, includ- 
ing sometimes negligence of servants and agents whom it is necessary 
toemploy. Errors and delays may be prevented by repetition, for 
which, during the day, half-price extra is charged in addition to the 
full tariff rates. 

‘*The Western Union Telegraph Company will receive messages, 
to be sent, without repetition, during the night, for delivery not ear- 
lier than the morning of the next ensuing business day, at one-half 
the usual rates, but in no case for less than twenty-five cents toll for 
a single message, and upon the express condition that the sender 
will agree that he will not claim damages for errors or delays, or for 
non-delivery of such messages happening from any cause, beyond a 
sum equal to ten times the amount paid for transmission, and that 
no claim for damages shall be valid unless presented in writing within 
thirty days after sending the message. 

‘*The company will be responsible to the limit of its lines only, for 
messages destined beyond, but will act as sender’s agent to deliver 
the message to connecting companies or carriers, if desired, without 
charge and without liability.” 

Defendant moved for a non-suit. The motion was over- 
ruled. The jury found for the plaintiff $451.98, with in- 
terest. Defendant moved for a new trial, on the following 


grounds: 

(1.) Beeause the court erredin overruling the demurrer 
to the declaration. 

(2.) Because the court allowed the telegrams delivered 
by the plaintiff to the defendant for transmission to go to 
the jury as evidence, over the objection of the defendant 
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that the telegrams were at variance with and materially 
differed from the telegrams set out in plaintiff's declaration, 

(3.) Because the court allowed the plaintiff, over objec- 
tion of defendant, to amend his declaration, by inserting 
therein the printed matter of the original messages, the 
negligent transmission of which was the ground of plain- 
tiff’s action. 

(4.) Because the court overruled the demurrer to the 
declaration as amended. 

(5.) Because the court overruled the motion for a non- 
suit. 

(6.) Because the court charged as follows: “I charge 
you that the telegraph company was, in undertaking to 
deliver these messages for a valuable consideration, the 
agent of Mr. Shotter, and as his agent delivered the dis- 
patches. If the company was known to be his agent for 
delivering messages to the parties receiving them, and 
the parties receiving them knew that it was a telegraph 
company receiving and delivering messages for the public 
for a pecuniary consideration, then they had the right to 
consider the company as Shotter’s agent, and the messages 
as delivered would bind Mr. Shotter.” 

(7.) Because the court charged the jury as follows: “If 
the offers received from the agent (meaning the telegraph 
company ), were 60 cents and 54 cents, and no circumstan- 
ces about them to put an ordinary business man on notice 
of fraud or bad faith, and if they relied on and accepted 
these offers, Mr. Shotter was bound by their acceptance, 
and when he sent the goods and ascertained that this state 
of facts existed, he was bound to let them have the prop- 
erty at the price he had agreed to let them have it at, 
through his agent.” 

(8.) Because the court charged the jury asfollows: “If 
you find that the sales were made at the rates the tele- 
graph company gave, the difference between them and the 
price which was offered is the measure of damages in the 

v 71-49 
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case, and if proved to your satisfaction, may be recovered.” 

(9.) Because the court erred in not charging the jury 
as follows: “That under the statement of facts (that is, 
the statement of facts set up in the charge), by reason of 
the mutual mistake of the plaintiff and DeGolyer & Bro. 
and A. Burdsal, respectively, as to the price, there was no 
valid and binding contract of sale between the parties, 
and that the plaintiff was not bound in law to complete 
the same, and thereby let his property go for a less price 
than he agreed to take ; or if the plaintiff voluntarily com- 
pleted said contract, he could not hold the defendant lia- 
ble for any additional loss or damage increased thereby. 
That where an order or offer is sent by telegram, the tele- 
graph company is only the agent to transmit the message 
in the terms in which it is delivered to it, and. the sender 
is not responsible for the mistake of the telegraph clerk.” 

(10.) Because the court erred in not charging, under 
said statement of facts, as follows: That both the title to 
and possession of the turpentine remained with the plain- 
tiff until the payment of the drafts attached to the bills of 
lading. 

(11.) Because the verdict is contrary to the evidence, 
and without evidence to support it. 

(12.) Because the court charged as follows: “The ef- 
fect of these limitations is that the company says it will 
send night messages at reduced rates, but will not be re- 
sponsible for errors unless the message is repeated, for 
which extra compensation is charged. When a person 
undertakes to do a thing, he undertakes to do that thing 
correctly, and notwithstanding anything the telegraph 
company may have put upon its printed forms, it is respon- 
sible for any error or mistake which occurs by the negli- 
gence or default of itsemployés. AndI charge you in the 
language of the Supreme Court—” 

[Here the court read from the case of The Western 
Union Teiegraph Company vs. “Blanchard, Williams & 
Co., the first, second and third head notes, 68 Ga., 299.] 
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“Perhaps the telegraph company may have the right to 
say they will charge you so much for the message, and 
make the prices sufficient to make the transmission 
accurate; but they cannot undertake to say, we will 
deliver your message at such and such a price, but we will 
not insure accuracy without we repeat, and if we repeat. 
we will charge you an extra price. 

“Gentlemen, my attention is called to the fact that the 
decision I have just read isin regard to day messages. No 
limitation which a company may put in its messages will 
relieve it from the gross negligence of its employés. Now. 
what is gross negligence? Itissuch as would not be com- 
mitted by a person of average prudence and care, and it is 
for you to determine whether it would be gross negligence 
for them to make such mistakes as are alleged in the de- 
claration.” 

The motion was overruled, and defendant excepted, 


Cuar_Ton & Macka tt, for plaintiff in error. 
Lawton & ConninGcHaM, for defendant. 


Jackson, Chief Justice. 


This action was brought by Shotter & Co. against the 
Western Union Telegraph Company, to recover damages 
for losses occasioned by errors of the company in the 
transmission of messages, whereby the plaintiffs were 
made to offer to certain parties in Chicago and Indianap- 
olis car loads of turpentine at a much lower figure than 
the sum intended to be offered, which offer, thus by pal- 
pable error sent, was accepted; the plaintiffs were bound’ 
by the offer, and furnished the turpentine at the lower 
price, and were thus damaged to the amount of difference 
between the lower price received and the higher price 
which the turpentine was worth. Under the charge of 
the court, the’ jury returhed a verdict giving damages to 
the extent of the difference between the price actually 
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sent by the company and that written and delivered to 
the company by the plaintiffs to be sent. A motion was 
made for a new trial on various grounds therein alleged, 
and the denial of that motion on those grounds is the error 
assigned. 

1. A telegraph company is responsible for the gross 
negligence of its agents in transmitting messages, in dam- 
ages, to the party injured thereby, and the court did not 
err in overruling the demurrer. 58 Ga., 433; 68 Zh., 300. 

2. An amendment correcting the error in language of 
the telegram set out in the declaration, or in figures and 
conditions thereon, was properly allowed, so as to cover 
the objection to admissibility of the telegrams as set out: 
When amended, the objection was gone. Our amendatory 
statutes are very broad. Code, §3479. No new cause of 
action was set out, and the amendment -was really hardly 
material, except technically to harmonize the allegata and 
probata. 

3. It is wholly immaterial what condition it put upon its 
printed heading-of messages, so far as its liability for neg- 
ligence is concerned. It is bound to discharge its duty to 
the public with skill and diligence, and to be accurate in 
the discharge of such duty, even if to repeat the message 

— be necessary to insure accuracy. 68 Ga.,300. Inthe case 
at bar it was guilty of the Very grossest negligence. It 

_ made a palpable and material mistake in two telegrams 
sent by the plaintiffs the same night ; in one of which it 

' made “sixty-four” read “ fifty-four,” and in the-other it 
‘made “sixty-four” read “sixty,” thus leaving out one word, 
though charging for ten, and sending but nine words. 
That the defendant is liable for damages, under the de- 
cisions of this court, needs no argument, and that it cannot 
defend by an effort to limit that liability at the expense of 
the diligence which public policy demands, is as little 
subject to cavil or question. . ; 

4. What, then, is the measure of the damages to which 
the plaintifts are entitled for this gross negligence ¢ 
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The answer is, just what the plaintiff lost thereby. 

What did the plaintiff lose? We do not see that he lost 
the difference between what he actually took from his 
correspondents in Chicago and Indianapolis and what he 
really had intended to offer the turpentine to them at, be- 
cause there is no evidence that they would have given him 
what he had intended to offer it at, and would have ——— 
it at but for the gross negligence of the company. e 
measure of damages is the difference between what he 
took from the correspondents at Chicago and Indianapolis 
and what he could have got at the time the erroneous dis 
patch was delivered, from them or from any other pur: 
chaser in Chicago and Indianapolis; or in other words, 
the difference between what he took from them and the 
market price at that time in Chicago and Indianapolis, 
together with the toll for sending the dispatches and the 
cost of exchange. It is presumed he could have got the 
market price in those cities, and as, by reason of this mis- 
take, he settled with his correspondents at what the erro. 
neous telegram offered to sell the turpentine to them, we 
think that the company is liable for the difference between 
the sum at which he did settle and the market price of the 
turpentine in those cities. —— 

5. But the plaintiff in error raises the question that the 
defendant in error, plaintiff below, was not obliged to let 
the turpentine go at that price; that he was not bound by 
the mistake of the telegraph operators, and voluntarily 
let the turpentine go too low. Whether the telegraphic 
operator be the agent of the sender of a dispatch, so as to 
bind him, is a debatable question in the courts, the En- 
glish authorities being to the effect that he is not; and the 
American mainly that he is. We agree with the Ameri- 
can doctrine, at least to the extent that commercial trans- 
actions being now conducted to so great an extent through 
the telegraph, a merchant would lose business and credit 
if he did not settle in accordance with the offer actually 
made, though by mistake of the agency he used to convey it, 
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and when he does so settle in good faith, and is induced 
to do so by the negligence of the telegraphic company, 
through its servants, that company should respond to him in 
damages, whether absolutely bound by his contract or not; 
and that the measure ef his recovery from the company 
should be as stated above. 

The English authorities seem to rest on the connection 
of the telegraphic lines there with the post-office, and to go 
on the principle that the government is not responsible 
for the negligence of a clerk. See’note to Verdin Broth- 
ers vs Robertson, Allen’s Tel. Cases, 697-699, and Henkel 
vs. Pope, Jb., 456, 457, note. And as in this country the 
company is a private corporation, acting as a bailee or 
agent or carrier, to transmit offers to sell and answers to 
buy, it would seem that both sides of the water may be 
held not to collide in their judgment on the law. 

For American authorities, see Allen’s Tel. Cases, 157, 
330, 699, note; 40 Wis., 431. 

For English authorities, see Allen’s Tel. Cases, 567» 697. 

For summary of cases bearing on measure of damages, 
see 27 Am. R., 485; Allen’s Tel. Cases, 653 to 663, in a 
note to Baldwin vs. U.S. Tel. Co. 

Inasmuch as the court charged the jury that the meas- 
ure of damages in the case was “the difference between 
the rates which the telegraph company gave and the price 
which was offered,” evidently by the seller, and there is 
no evidence that the purchasers at Chicago and Indianap- 
olis would have given the price offered, or what was the 
market value or price at the time, either at Chicago or In- 
dianapolis, and the jury found according to that charge, 
and as we hold that the measure of damages is the differ- 
ence between the price offered by the error of the tele- 
gram and the market value at those points; that is, what 
the seller could have got there, we are constrained to 
grant a new trial, on the error in respect to the measure 
of damages alone. 

Judgment reversed. 





SEPTEMBER TERM, 1683. 


Adair et al. vs. Davis. 


Apalr et al. vs. Davis. 


A voluntary settlement by 4 hnsband on his wife, not recorded within 
three months from its date, has no force against a purchaser who 
becomes such before the actual recording of the same, bona fide, 
and without notice, but it takes precedence of a deed for value 
made after its actual record. 

February 9, 1884. 


Husband and Wife. Title. Registration. Notice. Be- 
fore E. N. Broytes, Esq., Judge pro hac vice. Fulton 
County. AtChambers. February 19, 1883. 


Mrs. Mary A. Davis filed her bill against George W. 
Adair, the Cincinnati and Georgia Railroad, and others, 
claiming a one-ninth interest in a certain lot, with the im- 
provements thereon, and alleging that the railroad com- 
pany had purchased it and were proceeding to tear down 
the residence thereon. The prayer was for injunction, 
and for a sale of the property, and payment to her of her 
interest in the proceeds. 

The railroad company denied her title, charged that the 
deed under which she claimed was obtained from her hus- 
band by fraud, and that she was a mere volunteer, and the 
company was a bona fide purchaser without notice. 

The deed under which Mrs. Davis claimed was made to 
her by her husband. It was dated January 10, 1874, and 
recorded July 14, 1874. The deed from Davis ‘under 
which the company claimed was dated September 13, 1881. 
Mrs. Davis testified that she paid her husband for the 
deed, and was in possession. Defendants insisted that this 
was not true, and that she had no money to pay with, and 
never asserted any acts of ownership. 

The court charged, in effect, that if the deed was with- 
out fraud, and the grantor was of sound mind, it made no 
difference whether the déed was for value or voluntary; 
and that if it was voluntary, but was recorded before the 
purchase by the railroad, it would be notice to the com- 
pany. It was agreed that a money verdict might be found, 
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if the jury found for the complainant. They found for 
complainant $464.45 Defendant? moved for a new tria! 
on several grounds. the controlling one being the giving of 
the charge above stated. The motion was overruled, and 


defendants excepted. 


Joun Couturier; Mynatr & Howe, for plaintiffs in 
error. 


T. P. WestMoRELAND, for defendants. 


Jackson, Chief Justice. 


The question on which this case turns is, does a volun- 
tary settlement by a husband on his wife, recorded not 
within three months from date, as prescribed by statute 
(Code §1778), but actually recorded before a deed to a pur. 
chaser for value by the husband, take or prevail, in prefer- 
ence to the deed for value? It seems to us that the statute 
itself answers the question in favor of the voluntary settle- 
ment of the husband. It declares that, on failure to re- 
cord within three months, “such contract or settlement 
shall not be of any force or effect against a purchaser or. 
creditor or surety, who, dona fide and without notice, may 
become such before the actual recording of the same.” It 
is the actual recording before the purchase that makes the 
settlement valid against the purchase. It ison the ground 
doubtless, that such actual recording is in contemplation 
of law actual notice to the purchaser, and he is charged 
with that notice. And such seem to be the rulings of 
this court. 25 Ga., 276; 29 1b., 405; 20 Zb., 210. 

Judgment affirmed. 
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Balttey vs. Ross, administrator, ez al. 


Hall, Justice, being disqualified, Ju Hutchins, of the Western Circuit, presided 
t ti Poe my ot stead. | 


. When this case was here before (68 Ga., 735), it was ruled that 
there was no equity in the bill in respect to the effort to stop the 
sale of the land, the ordinary having regularly granted an order 
therefor in his court, and no ground for equitable interference with 
his judgment being alleged. 

. It was also decided that the existence of the cross-bill filed by John 
T. and Edgar C. Bailey threw no such cloud over the title to the 
land as to authorize the interposition of a court of equity, or to 
authorize a claim by complainant for his commissions as executor 
of John Bailey’s estate. 

. It was further ruled that the fact that the clerk of the superior 
court was the administrator, and had given no bond as such, was 
no ground for equitable interference. 

. The executor of John Bailey in this case was not entitled to pro- 
ceed to collect his commissions, as such, out of the estate of James 
B. Bailey. The demand is based on services rendered in 1857, 
and is stale; and further, it is an effort to make one estate pay 
commissions due by another, which cannot be done. It is sought 
to make the commissions attach to the land, because it was the 
portion which fell to James B. Bailey out of John Bailey’s estate 
on division, by agreement of parties, wherein the complainant gave 
up those commissions, provided there was no litigation about it. 
The claim rests on the cross-bills, which have been held without 
equity. 

(a.) The court was right in dismissing the bill on the ground that the 
claim was a stale demand, and that there was no equity in the bill. 


November 6, 1883. 


Res adjudicata. Administrators and Executors. Equity. 
Before Judge Simmons. Bibb Superior Court. April Term, 
1883. 


Henry M. Bailey filed his bill against Albert B. Ross, 
administrator of James B. Bailey, e¢ ai., alleging, in brief, 
as follows: In 1854 John Bailey died testate, leaving 
Henry M. Bailey as his executor. Some time after his 
death, his legatees, being of full age, determined not to 
carry out the will in the manner prescribed. The widow 
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elected to take dower; it was set apart to her, and she 
remained in possession until her death in 1873. All of 
the parties, in August, 1857, agreed upon a sale of the 
property and division of the proceeds. This was had, and 
the distributees receipted to Bailey, the managing execu- 
tor, for their shares, and released him from all liability to 
them as executor. In consideration of this amicable set- 
tlement, and in consideration that there should be no 
litigation touching it “in any respect whatever or on ac- 
count thereof,” he “consented to, and did release and give 
up” all the commission to which he was entitled under the 
law, amounting to $1,455.00. This went into the general 
fund instead of being paid to him alone. The reversion 
in the lands in which the dower was taken was sold, 
and bid in by one Harris, a son-in-law of testator, 
for the benefit of himself and the three sons of testator, 
Henry M., James B. and Robert N. Bailey. Under the 
sale and distribution, James B. Bailey received certain 
other lands and one-fourth interest in the dower land. 
Robert N. Bailey died, and Henry M. Bailey administered 
on his estate. His one-fourth interest in the dower land 
was sold and bought by the other three then in life, viz.: 
Henry M., James B. and Mrs. Harris (a sister), and his 
estate was fully accounted for. After the death of the 
widow of John Bailey, the testator, those three divided the 
dower lands among them. In 1880, James B. died, and 
A. B. Ross, clerk of the superior court, was appointed ad- 
ministrator, without bond, obtained an order to sell the 
land of the estate, and was proceeding so to do, although 
such sale was not necessary, and complainant desired his 
share in kind. John T. and Edgar C., children of R. N. 
Bailey, have set up a claim to a one-fourth of the dower 
lands now in possession of complainant, Mrs. Harris and 
Ross, administrator of James B., and thus cast a cloud on 
the title thereof. This claim was set up by cross-bill to 
a bill filed by this complainant and Mrs. Harris, claiming 
that the lands of which James B. died in possession did 
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not belong to him absolutely, but passed to the surviving 
children, under the will of their father. 

Complainant insisted that, inasmuch as the condition on 
which he released his fees had been broken, and litigation 
had arisen about the property, and John T. and Edgar CO. 
were asserting a claim to it (and also certain members of 
the family spoken of as “the Johnsons”), he was enti- 
tled to his commissions, with interest from August 4th, 
1857; that they were a proper charge on the lands in the 
hands of the administrator of James B. Bailey, being the 
identical lands which were the subject of the adjustment be- 
tween the parties in interest, as above stated, and in which 
all the parties are equally interested, and which are liable 
to the payment of the debt before distribution. The 
prayers were for injunction to prevent the sale by Ross, 
administrator, and that the land be charged with the com- 
misssions of complainant, the amount to be proportioned 
among the distributees, in proportion to the shares to be 
received by them. 

The case was before the Supreme Court on the applica- 
tion for injunction, and will be found reported in 68 @a., 
735. 

On demurrer the bill was dismissed, on the grounds that 
there was no equity in it, and that it set up a stale demand 
which was barred by the statute of limitations. OCom- 
plainant excepted. 

For the rulings of the Supreme Court on different 
branches of this litigation, see 66 Ga., 354; 68 Jb., 823, 
735. 


Lyons & GresHamM; W. Dessav, for plaintiff in error. 


L. N. Warrtte; Hirt & Harris; Gustin & Hatt; 
Bittups & Harpeman, for defendants. 


Jackson, Chief Justice. 


1. When this case was before this court before, on the ap- 
plication for an injunction, reported in 68 Ga., 735, it was 
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ruled that there was no equity in the bill in respect to the 
effort to stop the sale of the land, the ordinary having reg- 
ularly, in his court, granted an order therefor, and no 
ground of equitable interference with the judgment of 
that court being alleged in the bill. 

2. It was also then decided that the existence of the 
cross-bill filed by John T. and Edgar C. Bailey threw no 
such cloud over the title to the land as to authorize the in- 
terposition of a court of equity, or to authorize a claim by 
complainant for his commissions as executor of John Bai- 
ley’s estate, especially as the court then say, when “it is 
judicially known to this court * * * that a decision 
of this court at this term in this case disposes of that bill.” 
See last paragraph of the opinion on page 738, and d judg: 
ment on the cross-bill in 68 Ga., p. 823. 

3. So, also, it was ruled then that the fact that the clerk 
of the superior court was the administrator, and had given 
no bond as such, was no ground for equitable interfer- 
ence. 

4, This leaves the naked question, is complainant enti- 
tled to proceed for his commissions, as executor of the es- 
tate of John Bailey, out of the estate of James B. Bailey, 
one of his heirs, on the grounds set out in this bill ? 

We do not think that he can. The claim for those com- 
missions is based on services rendered in 1857. It is a 
stale demand, and equity will not help it for that reason. 

It is an effort to make one estate pay commissions due 
by another, and there is neither law nor equity in that, 
It seeks to attach the commissions to the land of this es- 
tate, because it was the portion which fell to James B. 
Bailey out of John Bailey’s estate on division, by agree- 
ment of parties, wherein thé complainant gave up those 
commissions, provided there was no litigation about it; 
and it rests solely upon the cross-bill filed by two of the 
descendants of one of those who divided the estate of John 
Bailey and got his share; which cross-bill, it will be seen, 
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in the cases in68 Ga., pp. 735 and 823, has been dismissed 
as without equity. 

The result must be that the court below was right to 
dismiss the bill on the ground that the claim was a stale 
demand, and that there is no equity in the claim. 

Judgment affirmed. 
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1. The verdict is amply upheld by the evidence. 

(a.) The presumption of death arising from the absence of a person 
who has not been seen or heard from in more than seven years. 
was rebutted where it was shown that he had been seen, that 
there were rumors as to his whereabouts, and that he left when a 
warrant had been issued for him, a woman of bad repute leaving 
about the same time. 

2. The verdict is supported without the testimony of the witness who 
subsequently stated that he had made a mistake. 

(a.) Jurors cannot impeach their finding. Could they do so, it does 
not appear that the evidence of the mistaken witness controlled 
the verdict. 

(b.) Besides, diligence was not used in discovering the mistake before 
the verdict. 

(c.) Asarule, that a witness, subsequently to the trial of a case, 

states that he made a mistake in his testimony, will not cause a 

new trial. A new trial will not be granted except in extraordinary 

cases, as in 15 Ga., 550, and Jd., 635. 


September 11, 1883. 




















Verdict. Presumptions. New Trial. Jurors. Mistake. 
Before Judge Hurcains. Walton Superior Court. Feb. 
ruary Term, 1883. 










On December 3, 1879, Felker caused a summons of gar- 
nishment to be served on Lester, admiristrator of Benja- 
min O’Kelly, deceased, founded on a judgment against 
Benjamin M. O’Kelly. The claim was based on the idea 
that Benjamin M. O’Kelly was an heir of the garnishee’s 
intestate, and was served to catch whatever amount might 
be going from the administrator to the heir. The gar- 
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nishee answered that he was informed and believed that 
Benjamin M. O’Kelly had died before Benjamin O’Kelly; 
and was not, therefore, an heir of the latter; that Benja- 
min O’Kelly died in 1879, and Benjamin M. O’Kelly had 
been absent and not heard from since 1869—more than 
seven years before the death of the intestate. This an- 
swer was traversed. 

On the trial, the evidence showed, in brief, as follows: 
Benjamin M. O*Kelly was under indictment, and stayed 
away from home, but occasionally returned to see his fam- 
ily. In 1869 he left; did not again return, and his family 
and neighbors have heard no more from him since. There 
was a rumor that he had left with a woman of bad repute ; 
another woman of bad character started a rumor that he 
was living in Alabama. 

Moore, a witness for plaintiff, testified that he knew 
O’Kelly ; saw him in 1875, and the latter said that he was 
going to his home in Alabama. The witness described 
O'Kelly. ‘The son and son-in-law of O’Keliy testified that 
that description was not like him, and the son stated that 
it corresponded with the description of one Joe O'Kelly. 

Pierce, a witness for the plaintiff, testified that he had 
sold Benjamin M. O’Kelly goods in Rockdale county six 
or seven years since, including bagging and ties. 

The jury found for the plaintiff. Defendant moved for 
a new trial, on the following grounds: 

(1.) Because the verdict is contrary to law and evi- 
dence. . 

(2.) Because of newly discovered evidence. [This con- 
sisted of a statement by the witness, Pierce, that he was 
mistaken in testifying that Benjamin M. O’Kelly bought 
bagging and ties from him; that he had reference to another 
man named Benjamin O’Kelly. This ground was support- 
ed by the affidavit of Pierce and of counsel for the gar- 
nishee, the latter stating his ignorance of the tes‘imony 
until after the trial; also by affidavits of the admin- 
istrator and others, stating that they were surprised at 
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hearing the testimony of Pierce, and were ignorant of 
the mistake until after the trial. Affidavits of two jurors 
were also introduced to the effect that the testimony of 
Pierce had weight with them in coming to a conclusion, 
one saying that it had a controlling influence on him. 
A counter-affidavit of another juror was introduced to 
show that the verdict was reached without relying on the 
testimony of Pierce. ] 

The motion was overruled, and the garnishee excepted. 


A. L. Mrrcnett, by Harrison & Pzepies; O. H. Brann, 
for plaintiffs in error. 


H. D. McDanir1; J. A. Ferker; W. J. Ray, for defend- 
ant. 


Jackson, Chief Justice. 


1. Excluding the testimony of the witness who made affi- 


davit that he was mistaken in the O’Kelly referred to in 
his interrogatories, and had testified in reference to another 
man as having been in life within seven years of the intes- 
tate’s death, there is evidence to support the verdict. The 
credibility of witnesses and weight of testimony are mat- 
ters for the jury; and the single question with this court, 
when the presiding judge approves their finding, is, dves 
the evidence support, or rather, is there enough in the evi- 
dence to support it? | 
We think that there is. It was much a matter of who 
should be credited, and the witnesses for the defendant in 
error were disinterested, while for the plaintiff in error all 
the three are closely related to the defendant in fi. fa., and 
two of the three will get the property left by the intestate, 
or part of it, as heirs at law, if the defendant in execution 
was dead at the time the intestate died. When they tes- 
tify, therefore, to his long absence, they testify to their 
interest, to show the legal presumption of his death, and, 
their heirship in his place. Moore, one of the witnesses, 
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swears positively to having seen the defendant in fi. fa. 
repeatedly in Rockdale county, within seven years, and 
his evidence is uncontradicted and unimpeached. In ad- 
dition to this, the witnesses for plaintiff in error, interested 
as they were, swear, one or more of them, tothe effect that 
the defendant in fi. fa. left because a warrant was out 
against him for some crime or misdemeanor, and that about 
the time he left a woman of bad repute left with him, and 
that they had heard a rumor, originating with another bad 
woman, that he was living with her in Alabama; and 
Moore swears that, when he saw him in Rockdale, he asked 
him where he was going, being on horseback, and he re- 
plied, to Alabama, where he then lived. 

So that on the solitary issue made and tried, to-wit, was 
Benjamin M. O'Kelly alive when Benjamin O'Kelly died, 
on the one side is the testimony of one witness wholly 
disinterested, who saw and talked with him within seven 
years, the fact that he left, fleeing from a warrant, and the 
rumor that he left with a disreputable woman, and was liv- 
ing with her in Alabama; and on the other is the fact, 
sworn to by two witnesses interested to show his death, that 
they had not heard from him since 1869, something over 
seven years before the death of the intestate. So that, ex- 
cluding entirely the evidence of Pierce, who made affidavit 
that he was mistaken in the O’Kelly about whom he swore, 
it being Benjamin, and not Benjamin M. O’Kelly, the evi- 
dence is overwhelming, that defendant in fi. fa. had been 
seen and heard from within seven years ; and the presump- 
tion of his death was rebutted by sight of him, rumors about 
him, a warrant out for him, and a woman leaving with 
him, so as to alienate him from the old wife and children, 
and the old home. 1 Kelly, 538; 39 @a., 509. 

2. In respect to the ground of the mistake of the wit- 
ness, Pierce, it is enough to say that the evidence is suffi- 
cient without his evidence; and that even if jurors could 
impeach their verdict, which they cannot do, one of the 
three swears that it would have made no difference at all 
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with him, another strikes out a good deal of the affidavit 
prepared for him, reducing it simply to an opinion that it 
strengthened somewhat the garnishee’s side of the issue,and 
but one swore that Pierce’s testimony controlled him. It 
is enough that they cannot impeach the verdict. Besides, 
there was no diligence to investigate about which O’Kelly 
Pierce was swearing. In his answers he named both Ben- 
jamin and Benjamin M. O’Kelly, and testifies that he sold 
bagging and ties in Rockdale county to the one he saw 
alive and was testifying about. 

Plaintiff in error must have known that this man could 
not be the runaway from justice, whom his family had not 
heard from since he visited them from Florida. What 
would this stranger want with bagging and ties in Rock. 
dale county, Georgia? Ordinary diligence required the 
plaintiff in error to look into the matter before trial. 

' Moreover, two. of the affiants claim the discovery of 
the mistake of Pierce,—the son-in-law, who, the moment he 
heard the interrogatories, went after Pierce, and another 
affiant who heard the interrogatories, and then meeting 
Pierce, got into conversation about it with him at Rockdale 
court, and told the son-in-law aboutit, and thus he got his 
information. 

In two cases, in 15 Ga., 550, and in 54 Ga., 635, this 
court granted a new trial grounded on the mistake of a 
witness. In the first case, the mistake was part of the 
reason for granting it; in the latter, it was the sole reason. 
Both were peculiar and exceptional cases. It will not do, 
except in extraordinary cases, to make such mistake a rule 
for granting a new trial. It is too tempting to parties to 
get affidavits of mistake from witnesses, and the tempta- 
tion and tendency would be too great to bribery and per 
jury. The case at bar clearly is not such a one as will 
authorize the grant of a new trial on such a ground. 

Judgment affirmed. 

v 71-50 
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SS 


Reese vs. J. T. & T. Kirpy.* 


Counsel for both parties consenting in open court to a settlement of 
this case on certain terms, the same is approved, and a judgment 
enterea in accordance with such consent. 

November 6, 1883, 


Practice in Supreme Court. At September Term, 1883 


Certain land was levied on under a mortgage fi. fa., in 
favor of J. T. & T. Kirby, against William Lovett, and was 
claimed by J. T. Reese. It appeared, that the land had 
been sold under a common law judgment, in favor of the 
People’s Bank of Newnan, bought in by it, and conveyed 
to Reese; that the fund arising therefrom had been 
claimed by the holders of the mortgage fi. fa.; that a rule 
had been brought against the sheriff to enforce this claim 
and it was insisted that the purchaser took the land, free 
from the lien of the mortgage. 

In the Supreme Court counsel agreed upon a settlement 
and a judgment was entered accordingly. 


A. D. Freeman, for plaintiff in error. 
R. S. Burcu; W. A. Turner, for defendants. 
Jackson, Chief Justice. 


Both parties, in open court, assenting thereto, it is or- 
dered and adjudged, that the rule pending below against 
the sheriff be made absolute in favor of the plaintiffs in 
the mortgage executions, and upon payment of the same, 
principal and interest, that the title to the land, which 
brought the money, now in the hands of the sheriff, into 
court, be, and the same is heréby, thereupon, vested in 
the claimant. 

And it is further ordered and adjudged, that each party 
pay one-half the costs from the beginning to the end of 
this litigation in the superior and Supreme Court. 
® See Kirby ct al. vs. Reese, 69 Ga., 42. 





SEPTEMBER TERM, 1883. ° 781 


Cameron, administrator, vs. Sheppard et al. 


And that a remitter containing the above order be trans- 
mitted to the superior court, that the same may be there 
entered on the minutes and enforce 


CAMERON, administrator, vs. SHEPPARD et al. 


A bill of exceptions set out the defendants in error as “A. W. 
Wheeler, C. C. Sheppard, H. Elam and others;’’ due and legal 
service was acknowledged by certain attorneys who signed as 
‘‘att’ys for defts. in error ;’’ the case was brought up by plaintiff; 
there were other defendants than those named: 

Held, that the writ of error must be dismissed. “The words ‘‘ and 
others ’’ will not suffice to set out the defendants in error; they 
must be named; and none but those named are defendants in 
error. - 

(a.) True, the bill of exceptions may be amended by the record, so as 
to set out the other defendants below, and they will then become 
defendants in error, but not until then; therefore they were not 
such when service was acknowledged, and the acknowledgment 
does not cover them. 


September 25, 1883. 


Practice in Supreme Court. September Term, 1883. 
Reported in the decision. 
J. A. ANSLEY, for plaintiff in error. 


C. F. Crisp; B. B. Hinton; Hawxiss & Hawkins, for 
defendants. 


Jackson. Chief Justice. 


A motion was made to dismiss this case for want of ser- 
vice on parties defendant, as ate by the record. The 
only service was this: 


‘Due and legal service of the signing and certifying of this bill of 
exceptions hereby acknowledged, and copy waived. 
_ (Signed) C. F..Crisp, 
B. B. Hinton, 
Hawkins & Hawkrns, 
Att’ys for defts. in error.”’ 
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McNaught & Co. vs. Bostick, administrator. 


In the bill of exceptions, the defendants in error are set 
out as A. W. Wheeler, C. C. Sheppard, H. Elam and 
others. - 

By the ruling of this court, the words “and others” will 
not suffice to set out the defendants in error; but they 
must be named therein. None but those named are de- 
fendants in error. 4 Ga., 403. 

True, the bill of exceptions may be amended by the re- 
cord, so as to set out in the bill the other defendants below, 
and they will then become defendants in error here, but 
not until then do they become defendants in error. 

So when service was acknowledged, they were not defend- 
ants in error, and therefore service was not acknowledged 
for them. These principles will be found sustained by the 
following cases, and the writ of error must be dismissed - 
2 Kelly, 79, 287, 408; 4 Ga., 403; 8 Peters, 526; 10 Wal- 
lace, 416, 582; 20 Jb., 152; 11 Wheaton, 414; 3 Dana, 
454. 

Writ of error dismissed. 


McNaveut & Company vs. Bostick, administrator. 


. Although one member of a firm may be dead, yet if no suit is in- 
stituted on an open account against such firm for more than four 
years after it becomes due, and no reason appears why suit was 
not brought against the surviving partner, the action is barred as 
to him, and he being primarily liable, this laches on the part of 
the plaintiff will discharge the administrator of the deceased 
partner. 

. The case having been brought against the surviving partner and 
the administrator of the deceased partner, it was error to allow it 
to be discontinued as to the former; and a new trial was properly 
granted. 

December 4, 1883, 


Partnership. Statute of Limitations. Parties. Before 
Judge CarswELL. Washington Superior Court. March 
Term, 1883. 


Reported in the decision. 
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E. S. Lanemapbe, by SamvuE. Barnett, Jr., for plaintiffs in 
error. : 


Hiyes & Rogers, by H. E. W. Patmer, for defendant. 


BLANDFORD, Justice. 


The plaintiffs brought their action against Joseph M. G. 
Medlock, and A. O. Bostick, as administrator of B. W. 
Holt, alleging that the late firm of Medlock & Holt were 
indebted to them upon an account. At the trial term, the 
plaintiffs discontinued their case as to Medlock, surviving 
partner, and proceeded against Bostick, administrator of 
Holt. deceased, and obtained judgment. Defendant Bos- 
tick, administrator, moved for a new trial, upon the ground 
that the verdict was contrary to law and evidence, and be- 
cause the court erred in allowing plaintiff to discontinue 
the case as to the. surviving partner, Medlock, and proceed 
against Bostick, Holt’s administrator. The court granted 
the new trial on the grounds taken, and this judgment is 
excepted to by plaintiffs, and error assigned thereon. 

1. We think the court did right to grant the new trial 
upon ail the grounds taken in the motion for new trial. 
The verdict was against the law and evidence in the case, 
the defendant having pleaded the statute of limitations. 
It appears the account became due in 1875; no suit or ac- 
tion was instituted thereon for more than four years after 
the same became due, and no reason appears why such 
suit was not instituted. Medlock, surviving partner, being 
in life then, as to him the action is barred, and he being 
primarily liable, this laches on the part of plaintiffs dis- 
charged the administrator of the deceased partner. Code, 
§§3348, 3349, 1907. 

2. The court erred in allowing the case discontinued as 
to Medlock, surviving partner, as was decided in case of 
Pullen vs. Whitfiell, 55 Ga., 174; and the present case 
is controlled by that. 

Judgment affirmed. 
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Harwoop vs. ANDREWS. - 


Where a man died indebted for medical services, and his wife con- 
verted his entire personal estate into money, and left the county 
with it, having no visible property, except a half interest in a 
house, also derived from her husband’s estate, the value of which 
was estimated at from twenty-five to one hundred dollars, if she 
seeks to recover from the physician on a note given to her indi- 
vidually by him, equity will allow him toset off the amount of his 
account against the decedent, will adjudge her practically insol- 
vent—out of reach of and inaccessible to legal process, and will 
prevent a recovery to the extent of the account thus set off; es- 
pecially when she is the sole heir, and no other ereditor of her hus- 
band appears in the case. Thesame relief may be obtained under 
equitable pleadings in a court of law. 

(a.) In cases of set-off, equity generally follows the law; but if it be 
of an equitable nature, courts of equity will take jurisdiction to 
enforce the set-off. In cases of insolvency, there are peculiar equi- 
ties, which will be seized upon and enforced. 


October 16, 1883. 


Set-off. Equity. Husband and Wife. Executor de son 
tort. Insolvency. Before Judge Stumons. Crawford Su- 
, perior Court. March Term, 1883. 


Reported in the decision. 

R. D. S»rrtu, for plaintiff in error. 

Duncan & Miter. for defendant. 
Jackson, Chief Justice. 


The question made in this record is, whether the wife 
of a decedent, having sued the defendant—the plaintiff in 
error here—on a promissory note to her individually, the 
defendant can set off a claim for medical services due him 
by the husband, where the wife has sold all the personalty 
of the husband, and has thus become his executor de son 
tort, and is the sole heir of the husband, and has no prop- 
erty of her own which can be reached ? 
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The case was tried before the judge of the superior 
court as judge and jury, and a judgment was rendered for 
the plaintiff, and defendant excepted. The equitable plea 
of the defendant is in these words: 


‘*And now comes the defendant, and for further plea says plaintiff 
ought not to recover, because he says that plaintiff is indebted to him 
in the sum of $123.00, in this, to-wit: that one J. W. Andrews died 
intestate on —— day of ——, indebted to detendant in the sum of 
$123.00 on account, as will fully appear from the annexed account. 
That there was no legal representation on his estate, and that the 
plaintiff, without authority of law, wrongfully converted to her own 
use the personalty of said J. W. Andrews, amounting in value to the 
sum of $1,000, whereby she became executor in her own wrong, and 
as sueh liable to this defendant in said sum, which said sum exceeds 
the amount of plaintiff's claim by the sum of $——, which claim de- 
fendant pleads as a set-off, and prays judgment for said excess 
against plaintiff; that said Mary Andrews is insolvent, and owns no 
property in her own right, or other property except what she obtained 
from and belongs to the estate of said John W. Andrews, deceased ; 
that she has converted the estate of the said John W. into money, 
and has no visible property which can be reached by legal process, 


and would be unable to respond to defendant, if he should obtain 
judgment against her as executor de son tort, and this defendant will 
be remediless unless allowed to set-off his said account against tlie 
plaintiff's said claim.” 


To this plea the medical account is exhibited, and was 
proved to be correct. 

The testimony is as follows, on the equitable plea: De- 
fendant testified that the plaintiff, Mrs. Mary Andrews, is 
insolvent. She has no visible property, except a half in- 
terest in a small house in Knoxville, which belonged to 
her husband, and which she has taken possession of as his 
wife—not worth over fifty dollars. 

H. D. McCrary testified: “I think Mrs. Mary Andrews’ 
isinsolvent. She took possession of the property of John 
W. Andrews, her husband, after his death. She sold me 
the interest of John W. Andrews in the store for one thou- 
sand dollars. She converted all Andrews’s estate into 
money, except a half interest in a house and lot in Knox- 
ville. The house and lot, I suppose, is worth two hundred 
dollars. She has never re-invested the money, that I know 
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of. She has moved to Lee or Mitchell county, or some- 
where down there. She had no property except what she 
got from her husband’s estate. She has always paid her 
accounts promptly.” 

The above is the entire testimony on the issue made by 
the plea. It was not stricken, but the evidence was ad- 
mitted and heard in support of it. The court rendered 
judgment that the evidence did not support it. We are 
of the opinion that it did support it fully. It is true that 
one witness thought the plaintiff solvent; but the facts on 
which he bases that opinion show that she has not sufli- 
cient visible property to pay the claim set-off. The half 
interest in the house, in his opinion, is worth but $100. 
She has no ostensible property but that, and that, too, was 
her husband’s. She has put all the personal estate into 
money; it cannot be reached. To all intents and pur- 
poses of being able to respond to a judgment and execu- 
tion for the amount of this claim of defendant, she is in- 
solvent. The process of the court cannot reach her money 
in her pocket ; and such being the case, a judgment against 
her will do defendant no practical good, and he is remedi- 
less, unless his claim of set-off be allowed. 

No party can be forced to go into a court of equity, where 
he can set up an equitable plea at law in this state. Had 
the defendant filed a bill in equity, alleging these facts, 
the chancellor would have sustained it, and granted 
relief. Why may not a common law court do the same 
thing? Code, §3082. In set-off, equity generally follows 
the law; but if it be of an equitable nature, the courts of 
equity take jurisdiction to enforce the set-off. Code, 
§3141. In cases of insolvency, there are peculiar equities 
which will be seized upon and enforced. 31 Ga., 26, 33; 
41 Jb,, 260, 262; 42 Lb. 161. 

it seems to us, where a man dies indebted for medical 
services, and his wife converts his entire personal estate 
into money, and leaves the county with it in her pocket, 
and has nothing visible except a half interest in a house, 
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derived, too, from her husband’s estate, worth, according 
to one witness, $25.00; to another, $100.00, and seeks to 
recover from the doctor, on a note given to her individu- 
ally, that equity, under such peculiar circumstances, will 
allow the plea of set-off, and will, for that purpose, adjudge 
her practically insolvent—and out of the reach of, and in- 
accessible to, legal process, and will prevent her recovery 
to the extent of the set-off of such on account; especially 
when she is the sole heir, and no other creditor of the hus- 
band appears in the record. And if equity will allow it, 
a court of law, under our statute cited above, will mould 
a like relief by set-off. 

So that we think the judgment against the law and the 
evidence, and it must be set aside, and a new trial awarded. 
See Code, §2441; 19 Ga, 290; 30 Jb., 557; 36 Jd., 597; 
2 Lb., 304; 24 7b., 209; 38 Jb., 264. 

Judgment reversed. 


CoATES & CoMPANY vs. ALLEN ef al. 


. When this case was here before (Comer & Co. vs. Coates & Co., 69 
Ga., 491), it was held that the complainants had no right to equita- 
ble relief, because they had no judgment or other lien. The 
amendment does not relieve this difficulty. 

.) The case in 64 Ga., 353, differs from this. There the creditor 
was prevented, by injunction, from reducing his claim to judg- 
ment. 

. It was held in this case that the remedy at law was ample by at- 
tachment, under Code, §3297 et seg. Nor has this difficulty been 
removed. ; 

. Taking the amendment in connection with the original bill, and 
construing it most strongly against the pleader, it does not ap- 
pear that the person sought to be held as a trader was in fact such 
at the time of the bringing of the bill. So read, the allegations 
seem to show that he was merely engaged in winding up his busi- 
ness after having sold out, and the case is controlled by the former 
adjudication on this point. 

. It was intimated before that, if no title to the debtor’s property 
passed, and it could be reached and subjected at law, he was 
hardly insolvent, so as to come within the act of 1881. 
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(a.) The case heard here before was substantially the same as this, 
and controls it. 


November 6, 1883. 


Res adjudicata. Debtor and Creditor. Insolvency. 
Execution. Actions. Equity. Injunction. Attachment. 
Trader. Act of 1881. Before Judge Srewazr. Upson 
Superior Court. January Term, 1883. 


Coates & Company filed their bill against Allen e¢ ai. 
for an injunction and receiver, under “the insolvent 
trader's act” of 1881, and also to set aside a transfer of 
property alleged to have been fraudulently made by Allen 
to Comer & Company for the purpose of defeating his 
creditors. Other creditors were made parties. The injunc- 
tion was granted, and Comer & Oo. excepted. This case 
will be found reported in 69 Ga., 491 et seg. After the 
return of the case to the superior court, amendments were 
made, the substance of which are stated in the divisions of 
the decision where they are considered. Eddleman & 
Bowie were made parties as judgment creditors of Allen, 
holding two judgments, one for $40.93, and the other for 
$53.98 principal. [The claim of Coates & Company was 
for $3,184.16.] The original bill was in the hands of the 
chancellor, and a restraining order was granted on January 
31, 1882; the bill was filed February 1, 1882, and the 
judgments of Eddleman & Bowie were dated on the same 
day. They were made parties to the bill on January 22 
1883, the same day the demurrer was sustained. 

The bill, as amended, was demurred to. The demurrer 
was sustained, and complainants excepted. 


J. H. Martiy; Atten & Tistncer; A. M. Speer, for 
plaintiffs in error. 


Denmark & Apams; J. A. Corten; M. H. Sanpwicu; 
J. M. Smivu; Joun I. Haut, for defendants. 
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Jackson, Chief Justice. 


This case was before this court on the review of an in- 
junction granted by Judge Stewart. The judgment was 
reversed, and the injunction set aside. It is now insisted 
by defendant in error that the court below—the same 
judge presiding—was controlled by the ruling in that de- 
cision, and was compelled to sustain the demurrer and dis- 
miss the bill; while the plaintiff in error insists that. the 
bill has been so amended as to take the case out of that 
ruling; and not only from the amendments, but from the 
fact that the Answers were then under consideration with 
depositions, etc., a new case is before us, not like that 
here before, and not controlled by the decision then ren- 
dered. 

On a careful reading of this record and a comparison of 
it with that, we must conclude that the points decided 
then rule the case now. 

1. There is nothing in the amendments to make the case 
stronger for equitable interposition, outside of reliance on 
the act of the 28th of September, 1881, commonly called 
the trader’s act. 

It is true that one judgment creditor makes his appear- 
ance, or their appearance, as the creditor is a firm, and it 
is urged that this fact takes the case without the first point 
then ruled, which was that, under the ruling in Cubbedge 
& Hazlehurst vs. Adams* and following cases, equity 
would not help a creditor to pursue assets sold or conveyed 
by the debtor, until his debt was reduced to judgment, 
but we do not see that this debt was reduced to judgment 
when the bill was really brought. It is dated the day the 
bill was filed, but Judge Stewart had the bill before him 
at chambers, in Griffin, before that date. The casein 64th 
Ga., 353, does not help the plaintiff in error, for there the 
creditor was prevented by injunction from getting his 
claim reduced to judgment, and therefore, though he came 
~ 42 Ga., 124 
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into the bill late, and his claim was adjudicated and made 
a judgment debt late, it was allowed to relate back to the 
commencement of the suit, and to give him equitable 
assistance to follow property transferred to voluntary 
donees. 

Besides, the amount of the judgments is quite small; the 
reditors who procured them were not parties to the bill 
originally, but were made so on the very eve of the trial of 
the demurrer, and were evidently then made parties, at 
that late hour, to save the bill brought by the heavy and 
real complainant creditors. 

So that we think that the door is still shat, and these 
creditors cannot enter over the bar ruled to be in their way 
when the case was here on the injunction,—the bar that 
they had no judgment or other lien on the property sold 
to Comer & Co. 

2. Besides, it was then ruled that the remedy at law 
was ample under the act of 1873, p. 27, codified in sec- 
tion 3297 and following sections, by attachment, to reach 
all fraudulent liens made by Allen to Comer & Co. with 
a view to avoid the payment of his debts, aided by the 
act of 1877. Code, §3297 (a). 

The able counsel for plaintiff in error seeks to take the 
case out of this ruling, too, by an amendment that the 
property has gone into the hands of innocent purchasers; 
but taking the whole bill as true, this cannot be, because 
the parties to whom Comer & Co. sold bought on time, it 
is alleged, and injunction was sought against them, and 
they had notice. And the chalybeate property is still in 
the possession of Allen. 

3. So that the complainants must stand where the drafts- 
man of the original bill put them, on the trader’s act of 
1881. 

The points then ruled against them are unaffected by 
the changes made in the case. It is the same case still, 
and is res a/judicata between these parties. The main 
point then decided was that Allen was not a trader in the 
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sense of the act of 1881. An effort, by amendment, is 
made to change the aspect then made by the answer, affi- 
davit and cross-bill of Allen, and still to show him a trader 
one month after he had ceased being one on the other trial. 
But reading the amendment made now in the light of the 
former averments in the bill, and construing it against the 
pleader, which are always the rules for reading and con- 
struing the bill and amendments on demurrer, and it is 
pretty clear that Allen was not a trader when the bill was 
brought. 

Phe amendment is that, 

‘At the time of the filing of the original bill Joseph Allen, the prin- 
cipal defendant, was an insolvent trader; that at the time said bill 
was filed, said Allen was engaged, as his only business and employ- 
ment, in the buying and selling of cotton, mules, etc., in the collec-. 
tion and payment of debts due him by note, mortgage, account, etc., 

connected with his business at Thomaston as a merchant; that when 

the bill was filed, it is true said Allen’s store had been closed, and he 
had made the pretended transfer of his stock of goods, store-house, 

notes, etc., as complained of in the original bill, but orators charge 
that, while said Allen was engaged in the sale of goods, etc., asa 
merchant, that a part of the trading and employment, connected with 
his business as a merchant, was the buying and selling of cotton and 
other farm products, mules, etc.. in the payment and collection of 
debts due him on credits-extended to his customers for merchandise 
sold them on time, and orators aver and charge that said Allen never 
ceased the buying and selling of cotton and other farm products, 

mules, etc., up to the filing of said bill, but was so engaged as a trader 
at the time said bill was filed.’’ 

It seems to us that the thing Allen was engaged in was 
merely the winding up of his business, as set out in the 
original bill, of merchandise, etc., in which he had extended 
credits to his customers, and got their cotton on time in 
payment therefor; and if, as alleged, he had sold out notes, 
accounts, store-house, etc., to Comer & Co., and they to 
Cheney, that he was collecting for them, especially as it 
alleged in former parts of the bill or amendments that he 
was to have an interest, in consideration that the sale of 
these things was at a low price, and upon a confederacy 
to cheat the other creditors, as also alleged. 
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So that, reading and construing the amendment with the 
bill, and against the pleader, we do not see that the con- 
clusion reached by the deposition, answer, or cross-bill of 
Allen, uncontradicted on this point before, is changed by 
the amendment now, and the fact that we now are con- 
fined to the bill and amendments alone. Besides, Allen’s 
cross-biil is made by amendment part of the bill of com- 
plainants, and though not sent up here as part of this record, 
we do not shut our eyes to the fact that it exists, which 
this record shows, and that it was here before and sworn 
to by Alien, and considered on the injunction; nor om a 
point of res adjudicata, is it right that we should ignore its 
when it makes part of the decision which is urged to show: 
res adjudicata, and is accessible to us in our own records, 
and was made part of this bill, according to one of the 
amendments in this record now before the court. 

4. Soin respect to Allen’s insolvency, it was intimated 
strongly before that, as the property could all be reached 
at iaw, because no title passed, Allen was hardly insolvent, 
in the sense of the act of 1881, toenable suitor to pursue in- 
solvent traders in equity. Nothing in this record changes 
what was said then; but as it was an intimation and not 
a decision, and as the other points above decided control 
the case, it is unnecessary to press that. 

See Coates & Co. vs. Comer & Co., 69 Ga., 491; 68 
Jb., 531; 65 1b.,559; Ball vs. Lastinger, this term ; 62 Ga., 
623, 662; 61 /d., 441; 58 7b.,11; 63 /d., 312, 163. 

In Huff vs. Ripley & Tinsley et al., 58 Ga., 11, this court 
say (Chief Justice Warner delivering the opinion): “If, 
therefore, a party plaintiff can obtain as full and adequate 
relief for an injury done him by the fraudulent conduct of 
another in a court of law as in a court of equity, there is 
no reason nor foundation for invoking the jurisdiction of 
the latter court, the more especially when that jurisdiction 
is sought for the purpose of bringing parties from the coun- 
ties of their residence, to litigate their rights in another 
and distant county therefrom.” 
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It seems to us that the case at bar is such a case. Al- 
len’s cross-bill, made, by amendment, a part of this bill, 
unites in the attack upon Comer & Co. They are the real, 
substantial parties. From them the complainants mainly 
seek redress, and from them Allen seeks the same thing. 
So far as the complainants are concerned, they can get 
redress at law by attachment, as ruled before and affirmed 
now, and we see nospecial need for equitable interference. 

At all events, the points decisive of the case were ruled 
when it was here before, and substantially the same case is 
again before us. We cannot do otherwise than affirm a 
judgment based on our own decision on the same facts 
substantially, and between the same parties. 

Judgment affirmed. 


Hatcuer & BALpwIn vs. MASSEY ef al. 


[Hall, Justice, being disqualified, Judge Simmons, of the Macon Circuit, was ap- 
pointed to preside in his stead.] 


A bill was filed against a trustee who held property for the sole use 
of his wife for life, with remainder to her chi.dren, and against his 
wife individuaily. The object of the bill was to secure from the 
trust estate the payment of an amount due for provisions, money 
anc other articles alleged to have been necessary to carry on a 
farm belonging to such estate, and to have been furnished to the 
trustee on the faith thereof. The trustee and his wife both de- 
fended, and the latter filed a cross-bill. Pending the case, the trus- 
tee died, and an order was taken that the suit abate as to him. 
Complainants amended the bill, and charged that the wife owned 
a life estate in said trust lands, and was entitled to the use and 
profits of the same during her life; that the debt was contracted 
with her consent and approval, and for the use and benefit of said 
estate; that the articles were suitable and necessary for the trust 
estate, and for the life tenant; and that the estate was not repre- 
sented by atrustee. The prayer was that a sufficiency of the person- 
alty should be sold to pay the debt, or that a receiver might be 
appointed to take charge of the trust property, and pay complain- 
ants from the rent thereof: 

Held, that it was error to dismiss the bill, on motion, for want of proper 
parties. The wife being entitled to the entire income of the estate, 
and being sui juris in respect to the same, if debts were contracted 
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for the purpose of carrying on the farm to raise an income, she is 
responsible for them to the extent of the income, and under the 
facts above stated, a decree against her would be valid. 


November 6, 1883. 


Trusts. Parties. Equity. Practice in Superior Court, 
Before Judge ApamMs. Macon Superior Court. May Ad- 
journed Term, 1883. 


Reported in the decision. 

J. A. Epwarps; Gustin & Ha.t, for plaintiffs in error 

W. A. Hawkins; W. HU. Reese for defendants. 
Simmons, Judge. 


Hatcher and Baldwin filed their bill in the supenor 
court of Macon county against T. J. Massey, as trustee for 
his wife, Mary P. Massey, and their two minor children, 
and against Mary P. Massey individually. The bill alleged 
that Massey held certain real and personal property in 
trust for his said wife, Mary P., and her children, and that, 
by the terms of the trust deed, the said Mary P. had a life 
estate in said property, with remainder to her children 
The bill further alleged that, in the year 1877-8, complain. 
ants furnished said trustee provisions, money and other 
articles necessary to carry on the farm belonging to the 
trust estate, and necessaries for the cestui que trust; that 
in settlement of his accounts in January, 1879, said trus- 
tee gave to complainants his individual note for $463.00, 
secured by a mortgage on five mules and a half interest in 
a steam engine; that in November, 1879, Massey agreed 
to turn over to complainants four of said mules, and they 
gave him credit on his note for $240.00. Afterwards, 
when complainants sought to get possession of said mules, 
Mary P. Massey, the wife, refused to surrender them to 
complainants, claiming them as her property. 

Complainants then commenced an action of trover for 
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the recovery of the mules, which is now pending in the 
county court of saidcounty. Complainants amended their 
bill, and charged further that T. J. Massey, the trustee, 
was insolvent at the time the articles were furnished ; that 
he had no credit, as an individual, with them nor any of the 
merchants in the county, and by reason of his insolvency 
and want of credit, he was unable to supply his wife and 
children the necessaries of life, and that they furnished 
him the articles and money, relying upon the trust estate 
for payment. 

T. J. Massey answered said bill, and admitted that he 
purchased the articles set out in the accounts attached to 
the bill, but claimed that he was entitled to a credit on the 
account, and denied that he bought them as trustee, but as 
an individual, and denied that the articles were used for 
the benefit of the trust estate; admitted that he farmed 
on the trust lands, and that he and his family resided 
thereon. | 

Mary P. Massey answered the bill, and denied all knowl- 
edge of her trustee’s contracting said accounts, claimed 
that all the personal property, including the mules mort- 
gaged, was the property of herself and children, under 
the trust deed, and admitted that she had refused to deliver 
the mules sold by her husband to complainants; and by 
way of cross-bill, she prayed that the trover suit be enjoined, 
and that the same might be brought into this case, and be 
heard and determined as part thereof. The chancellor, 
upon hearing the case at chambers, granted her the injunc- 
tion asked for, until the final hearing of the bill. At this 
stage of the case, it appears that T. J. Massey, the trustee, 
died. At the next term of the court, his death was sug- 
gested of record, and an order taken that the suit abate as 
to him. The complainants then amended their bill, and 
charged that Mary P. Massey owned a life estate in said 
trust lands, and, by the terms of the trust deed, was entitled 
to the use and profits of the same during her life, and that 
the debt of complainants was contracted by said trustee, 

v71-51 
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with the consent and approval of said Mary P., and for 
the use and benefit of said estate, and that all the items 
of said account were suitable and necessary for said trust 
estate and for the said Mary P., the life-tenant ; and that 
the estate was now unrepresented by a trustee. The bill 
prayed that a sufficiency of the personal property might 
be sold to pay the debt of complainants, or that a receiver 
might be appointed to take charge of the trust property 
and pay complainants’ debt. from the results thereof. 

Upon complainants’ taking the order that the suit. abate 
as to Massey, the trustee, the respondents moved to dis- 
miss said bill, for the want of proper parties, which motion 
was granted by the court, and the complainants excepted, 
and brought the case, by writ of error, to this court for re- 
view. 

Upon this statement of the pleadings, was the judge be- 
low right in dismissing the bill for the want of proper par- 
ties? We think not. It will be seen that the bill was 
filed against Mary P. Massey, as well as T. J. Massey, the 
trus‘ee. The bill alleged, and the trust deed attached to 
it as an exhibit, shows, that she was entitled to the whole 
income of the trust property during her life ; that her 
children had no interest in the income or property until 
after her death. The prayer of the bill was to subject. this 
income to the payment of a debt which the complainants 
alleged was made for the use and benefit of her estate, and 
to raise an income for her, which debt, they allege, was 
made with her knowledge and consent. 

When this judgment now under review was made, she 
was a feme sole, her husband and trustee having died. As 
to the income of this trust property, she was sui juris. 
If income was made, under the terms of the trust deed, it 
all went to her. Neither her husband nor children had any 
interest in it. Ifdebts were contracted for the purpose of 
carrying on the farm, for the purpose of raising an in- 
come, she is responsible for them, to the extent of the in- 
come. “Trust farms and plantations must pay their way 
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with the same scrupulous fidelity to legal and moral obli- 
gations as other establishments. Those who live upon 
capital clothed with a trust, must be content to consume 
the net income; they cannot be allowed to enjoy the gross 
income, and leave honest creditors unpaid. * ° ? 
Equity will take hold of income, and if necessary appro- 
priate the whole of it, for the time being, to clear arrear- 
ages.” Kupferman vs. McGhee, trustee, et al., 63 Ga., 
257. 

The trustee, who was her husband, being dead—no effort 
being made to subject the corpus, but simply the income, 
she being a feme sole and sui juris as to the income— 
having been joined with her husband and trustee in the 
original bill, and having answered the bill, and filed a 
cross-bill, and obtained an injunction against the complain- 
ants from prosecuting a common law suit against her, we 
are of the opinion that the court below erred in dismissing 
the bill for the want of proper parties. Under the allega- 
tions in the bill, a decree against her would have been 
valid and binding. 

We express no opinion upon the merits of the case. If 
the jury, upon the trial of the case, should find in favor of 
the complainants, the chancellor would be authorized to 
appoint the receiver prayed for, and so mould his decree 
as to protect both parties. 

Judgment reversed. 


Tae City Bank or Macon et al vs. BArtLett et ai. 


1. Where the same bill embraces two or more distinct subjects, it is 
multifarious; but this defence is not favored by courts of equity. 
To sustain this objection, the bill must contain several distinct 
and separate matters relating to individuals with whom the object- 
ing defendant has no concern. Where the plaintiffs have a com- 
mon interest against all of the defendants in a suit as to one or 
more of the questions raised by it, so as to make them all neces- 
sary parties for the purpose of enforcing that common interest, 
the circumstance of some of the defendants being subject to dis- 
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tinct liabilities in respect to different branches of the subject- 
matter, will not render the bill multifarious. 

(a.) The decision complained of and the alleged errors should be 
plainly specified. 

(b.) Each case is to be governed by its own circumstances, and must 
be left in a great measure to the sound discretion of the court. 

(c.) Multifariousness, as a ground of demurrer, is distinct from mis- 
joinder, where the cases or claims united in one bill are of a char- 
acter so different that the court will not permit them to be litiga- 
ted in one record. Where all the complainants belonged to the 
same class and hada common interest, and all the defendants be- 
longed to one class and were subject to a common liability, it 
does not matter that the extent of the rights of each of the com- 
plainants, or the liability of each of the defendants, may not be 
the same. 

(d.) In order to determine whether a bill is multifarious, regard must 
be had to the stating part thereof, and not to the prayer alone. 

2. A court of equity is the proper forum to redress frauds by which 
parties were induced to take stock in trading corporations or joint 
stock companies. 7 

.“A person who was induced by fraud to purchase shares in a corpo- 
ration cannot avoid his contract, if, after having notice of the 
fraud, he has derived any benefit from his shares, or in any man- 
ner has acted asa shareholder. 

. The ground of demurrer that complainants had an adequate and 
complete remedy at law is covered by the rulings made above. 


November 6, 1883. 


Practice in Superior Court. Corporations. Stockhold- 
ers. Fraud. Contracts. Equity. Before Judge Cars- 
WELL. Bibb Superior Court. April Term, 1883. 


Reported in the decision. 


Lyon & GresHaM; Bacon & Rutuerrorp, for plaintiffs 
in error. 


R. Toomss; G. T. & C. L. Barttert; A. Provuprit; W. 
A. Lorron ; Lanier & ANDERSON, for defendants. 


Hatt, Justice. 


The complainants, who were subscribers to the increased 
or new stock of the City Bank of Macon, exhibited their 
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bill against the said bank, its directors, president, cashier 
and original stockholders, by which they alleged that— 


“On the 8th day of October, 1868, the City Bank of Macon was 
chartered by the general assembly of the state of Georgia, and was 
duly organized under said charter, with a capital stock authorized of 
$200,000, with the power in the stockholders to increase the same to 
the amount of $500,000, and duly commenced business as a private 
joint stock company, in the city of Macon, county of Bibb, and said 
state according to the charter; that on or about tha first day of Jan- 
uary, 1874, the said City Bank of Macon, pretending that it had paid 
up its original capital stock, passed a resolutior, as your orators and 
oratrix hereinbefore named, are informed and believe, increasing their 
capital stock to $300,009, and for that purpose procured the general 
assembly of Georgia to enact an additional charter, approved Febru- 
ary 28, 1874, authorizing the capital stock of said bank to be $300,000, 
with power in the stockholders to increase the same to $1,000,000; 
that at that time, to-wit, on the first day of January, 1874, when said 
action by the then stockholders and directors and president of said 
bank, Charles A. Nutting was president of said City Bank of Macon, 
and a director and stockholder thereof, and William P. Goodall, the 
eashier thereof, who was also a stockholder in said bank, and that 
John J. Gresham, William 8. Holt, William B. Johnston, John E. 
Jones and J B Ross, all of the county of Bibb and state sforesaid, 
were directors thereof; that the above-named persons as directors 
were stockholders in said bank,’’ and other named defendants were 
stockholders. * * ‘‘That the then directors of said bank above 
stated, falsely pretending that said City Bank of Macon was not only 
solvent, but in a highly prosperous condition, besides paying large 
dividends to the stockholders in cash, and additional stock from the 
time of its organization to the time of said authorized addition to and 
increase of their capital stock, but that it actually had a large surplus 
fund, to-wit, $125,000, or some other large sum of money; and upon 
said pretenses gave notice, through the directors and officers of said 
bank, of an increase of said capital stock to the amount of $100,000, 
the whole of which amount of money the said officers of said bank, 
who were its legally authorized agents for the purpose of having said 
$100,000 of new or increased stock subscribed for, to-wit, its presi- 
dent, Charles A. Nutting, and W. P. Goodall, its cashier, assured 
orators would all be paid in in cash before any stock certificates would 
be issued ; that as the stock was taken and paid for, the bank would 
receipt therefor, and issue the certificates when the whole $100,000 
had been taken and paid, and not before, and that upon the failure 
to have all the $100,000 subscribed and paid for in cash, no certificates 
were to be issued, but the subscriptions were to be void, and the 
money paid in returned. Your orators thereupon, at the time afore- 
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said, to-wit, on the first of January, 1874. subscribed for said stock 
in the amounts hereinafter set out, and paid for the same then and 
there, on the days of the dates and the amounts of their several certifi- 
cates of stock, hereinafter more fully set out and explained, 1 eceived 
said certificates, at which time said Nutting, president, and Goodall, 
cashier of said bank, assured orators that every dollar of the $100,000 
of stock so increased had been subscribed for and paid for in cash, and 
therefore the stock certificates could be issued in accordance with 
the plan of said increase of stock. And your orators allege and 
charge, and expect to prove, that at that time, when said certificates 
of stock were issued, only about $40,000 of the $100,000 had been paid 
in or has ever been paid in; that instead of complying with said 
agreement as above stated, and informing your orators that the whole 
of said stock had not been subscribed for and paid in, said officers of 
said bank, to-wit, its president and directors, issued to the original 
or old stockholders, stock certificates for $50,000, without requiring 
them to pay one dollar or any sum whatever therefor, and without 
any notice thereof being given to orators and the other new subscri- 
bers for stock, who had paid their money therefor into said bank as 
aforesaid, whereas in fact and in truth your orators are informed and 
believe, and expect to prove, and so charge, that said bank, at the 
time and long before said action enlarging its capital stock as afore- 
said, was utterly insolvent, and that said insolvency was well known 
to said officers, directors, and many of the stockholders, and the 
whole scheme of the enlargement of the capital stock and the sale of 
the same to innocent persons, and the issuing of the $50,000 of said 
stock to the old stockholders, as above set out, was a naked fraud to 
cheat and deceive the public, and especially the persons who might, 
from said statements above alluded to and set out, be induced to take 
said new stock, when both the old and new stock was utterly worth- 
less and of no value, by reason of the large insolvency of said bank, 
and the wrongful, illegal and fraudulent issue of said $50,000 of stock 
to the old stockholders. 

** And your orators and oratrix aver that they have been informed 
and believe that a large portion of the dividends declared by the said 
bank were never in truth made, but that said pretended cash and 
stock dividends were not from any profits of the bank, as orators have 
been informed and believe, consists wholly of past due and utterly in- 
solvent papers and claims, wholly uncollectible, none of which have 
ever been collected or can be collected. 

‘* Your orators further charge that they are informed and believe 
that of the original capital stock only $150,000.00 were ever in fact 
paid in, by either pretended dividends or otherwise, but that but sev- 
enty-five cents on the dollar was all that was pretended to be paid, 
and that said bank issued full paid-up certificates of stock to the said 
stockholders, under some pretence (wholly unfounded) of their hav- 
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‘ng a large. uncollectible surplus of profits in the bank, consisting of 
insolvent debts, as above stated, which action of the officers of said 
bank was authorized by its directors and ratified by them, and a 
number of the old stockholders who received said stock certificate 
with a full knowledge of said facts. 

‘And your orators and oratrix aver, and expect to prove, that Charles 
A. Nutting, the president of said bank, represented himself to be, 
and your orators and oratrix aver that he was, in fact and truth, the 
agent of said bank to sell the new stock to the purchasers, and that 
he represented to each of your orators, personally or to their agents 
who purchased the stock for them, that said bank was in a sound and 
prosperous condition; that it had been paying from fifteen to twenty- 
five per cent profits; that it was, at the time of said sales of new 
stock to each of your orators, respectively, in a more prosperous con- 
dition than ever, and would doubtless continue to pay large profits 
and dividends, when, in fact and in truth, said bank was wholly insol- 
vent and its entire capital absorbed by bad debts and fraudulent divi- 
dends, and it was then unable to pay even its depositors, all of which 
facts were well known to the then directors of said bank and many 
of the stockholders, of all of whom, stockholders of said bank. ana 
of the bank itself, the said Nutting was the lega! agent and repre- 
sentative; and the directors of the bank and all of its stockholders 
are bound by his fraudulent action in the premises, as well as their 
own action. 

‘*Your orators and oratrix farther aver that none of them had the 
slightest knowledge of the affairs of the bank, and wholly relied upon 
the statements of said Nutting in relation thereto, he being then the 
president and agent of the bank in the matters of the sale of the stock ; 
and that each of your orators paid at the time of sale of said stock to 
them, the full amounts in their respective certificates of stock, bona 
fide, and without any knowledge, or even suspicion of the falsity of 
the statements made to them by said Nutting, and wit entire confi- 
dence in the truth of said false and fraudulent statements. 

‘*Your orator, Joseph M. White, is informed that he purchased the 
stock so fraudulently issued to C. A. Nutting, but of this he had no 
notice, but bought the same in good faith and paid for the same dol- 
lar for dollar. 

‘‘ And your orators further state that, without any knowledge of these 
facts, they accepted .wo dividends on said stock, which was declared 
by said directors, as did all the rest of the stockholders, old and new, 
as far as your orators are informed and believe; that they received 
the same in the utmost good faith, and without any knowledge of the 
facts and frauds herein alleged. 

‘*And your orators further allege that some time during the month 
of October, 1875, said Charles A. Nutting retired from the bank, sold 
out his stock, as your orators are informed, still owing said bank 
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$12,500.00 for stock subscribed for by him and never paid for, but for 
which said officers received his note for said sum, and did not require 
said stock paid for by him before they issued stock certificates to him 
therefor, and John J. Gresham became the president thereof, and 
still is such, and that Wm. S. Holt, Wm. B. Johnston, John E. Jones 
and J. B. Ross became directors, and still are, except John B. Ross, 
who recentiy, during the month of August, died, and whose estate is 
unrepresented. 

“That after said Gresham became president, your orator, G. T. 
Bartlett, acting for himself, and all of your orators except Jos. M. 
White, some time during the month of March last, having heard news 
unfavorable to the sound condition of the bank, called at the banking 
house of said bank in Macon, and requested the permission, and then 
demanded the right to inspect the books and assets of said bank with 
the assistance of his counsel, then present in the city, and ready to 
enter on said investigation, and Gresham then and there r>fused your 
orators’ attorney to inspect said papers, or to be present at said in- 
vestigation; that he also refused to show to orator G. T. Bartlett 
the report of the directors to the stockholders, or to permit said Bart- 
lett to read the same; that said Gresham, president, as aforesaid, 
also failed and neglected to make and publish a report of the con- 
dition of said bank, as required by law. Your orators further charge 
and allege that some time during the month of May, 1877, to-wit, on 
the 12th day of May, 1877, that said president Gresham, and said 
directors of said bank, made an assignment of all its assets of every 
nature whatsoever to Thomas B. Gresham, the son of said president, 
as assignee of said bank, and closed its doors, and that previously 
to that time said president and directors had sold and conveyed to 
John B. Ross, one of the directors of said bank, the banking house 
of said bank, in the city of Macon, for the sum of $15,000.00, when it 
was worth a great deal more, and cost the sum of $30,000.00, and 
which was the only real estate owned by the bank, at least the only 
real estate the least valuable. 

‘‘And your orators aver that all these acts and doings of said old 
stockholders, the presidents, Nutting and Gresham, and directors, 
and said bank, are contrary to equity and good conscience. And as 
your orators are wholly without an adequate and complete remedy 
at law, but can only have relief in your Honor’s court of equity, 
where such matters are cognizable and relievable, they pray your 
Honor that the said old stockholders who have nothoxa fide paid up 
the cost of their original stock, or the stock held by them when they 
accepted said pretended and fraudulent stock dividends, may be 
compelled to pay up the same, and also that they may be compelled, 
by a decree of this honorable court, to refund to the bank, for the use 
of the creditors and the new stockholders who have paid up their 
stock bona fide, the full amount; and that they niay account; and that 
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said bank shall account to your orators for the same, to the full ex- 
tent of their liability, if necessary, after exhausting the funds of the 
bank ; and that said directors shall be held liable, and account to your 
orators and oratrix for all the losses your orators and oratrix have sus- 
tained either by their fraudulent or negligent conduct, and that said 
C. A. Nutting, one of the directors and president of said bank, when 
these wrongs were inflicted, shall also be held to account for the 
same; and that, by a decree of this court against the said bank and 
its old stockholders. and its directors and said Nutting, all the con- 
tracts for the sale of said stock to your orators and oratrix be declared 
null and void, and be rescinded, and that your orator and oratrix 
may have such other and further relief as the nature of their respec- 
tive cases may require, and as is in accordance with the principles of 
equity and good conscience. Your orator and oratrix expressly 
waiving any discovery or answer from either or any of said defend- 
ants.”’ 


To this bill defendants demurred, 

(1.) For want of equity entitling complainants, or either 
of them, to the relief prayed. 

(2.) That if complainants have any cause of action, their 


remedy for the same at common law is full, adequate and 
complete. 

(3.) The bill is multifarious. It seeks Ist, to set aside 
and rescind the subscription of complainants to the capital 
stock of the city bank, for fraud in its procurement by the 
agents of the bank. 2d. It seeks to charge the agents of 
the bank as being liable to them for their fraudulent con- 
duct. 3d. It seeks to charge the directors for the amount 
of the stock for their fraudulent conduct, by which the 
complainants’ subscription was induced. 4th. It seeks to 
have the stock of the old stockholders issued to them, in 
the form of stock dividends, canceled and rescinded as 
having been fraudulently and illegally issued. 5th. It 
seeks to compel said stockholders to pay in for general dis- 
tribution the amount of stock issued as dividends. 6th. It: 
seeks to charge the directors for neglect and mismanage- 
ment. 7th. It seeks to charge the old stockholders with 
the amount of the subscription of complainants because 
they knew that they were subscribing for said stock under 
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false assurances, representations, etc. 8th. It seeks to 
charge the directors, as directors, for their fraudulent acts, 
and also seeks to charge them, as individuals, for the same 
acts. 

The demurrer was overruled, and defendants excepted. 

1. These are the only specifications under this head, and 
they amount to an averment of misjoinder of causes of 
action and of parties defendants. There is no special 
ground in this demurrer, insisting that there was a mis- 
joinder of parties as complainants, and although that 
ground was principally relied upon in the argument of 
this portion of the case, we have been unable to discover 
it in the pleadings, unless we are expected to infer it from 
the general allegation at the end of the 8th of the above 
grounds, in the words following, namely : “and with divers 
other inconsistent and conflicting claims, all contained and 
set out in the one bill to be covered by one decree.” This 
sweeping allegation is formal rather than substantial, and 
may be usually found in demurrers for multifariousness. 
There is, then, nothing in the pleadings to show that this 
question was passed upon by the lower courts, and or this 
reason alone we might refuse to consider it here, and in 
view of the requirement that “the decision complained of 
and the alleged error shall be plainly specified,” (Code, 
§4251), perhaps we ought not to consider this ground , but 
as no objection was urged to this course by the complain- 
ants here, we will treat it as though it had been properly 
and regularly made and insisted on. 

Where the same bill embraces two or more distinct sub- 
jects, it is deemed multifarious. According to one emi- 
nent English chancellor. who has been followed by many 
other judges and approved text-writers, it is impossible, 
upon the authorities, to lay down any rule or abstract prop- 
osition as to what constitutes multifariousness,which can be 
made unirersally applicable. The cases upon the subject 
are extremely various, and the courts, in deciding them, 
seem to have considered what was convenient in particu- 
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lar cases, rather than to have attempted to lay down an 
absolute rule. Much of this doubtless resulis from treat- 
ing as multifariousness what is, in fact, more properly mis- 
joinder, that is to say, where the cases or claims united 
in one bill are of a character so different that the court 
wili not permit them to be titigated in one record. It may 
be, that the plaintiffs and defendants are parties to the 
whole of the transactions which form the subject of the 
suit, and, nevertheless, those transactions may be so dis- 
similar that the court will not allow them to be joined 
together, but will require distinct records. Before a party 
can set up the defence of multifariousness, he must be able 
to say that he is brought as a defendant to a record, with 
a large part of which, and of the case made by which, he 
has no conne¢tion whatever. The bill must contain sev- 
eral distinct and separate matters relating to individuals 
with whom he has no concern. 1 Daniell’s Ch. Pr., 334, 335, 

But where the plaintiffs have a common interest against 
all the defendants in a suit, as to one or more of the ques- 
tions raised by it, so as to make them all necessary parties 
for the purpose of enforcing that common interest, the cir- 
cumstance of some of the defendants being subject to 
distinct liabilities in respect to different branches of the 
subject-matter, will not render the bill multifarious. More 
briefly and comprehensively expressed, the rule deducible 
from the cases and text writers seems to be that, “ where 
there is a common liability and a common interest, the 
common liability being in the defendants and the common 
interest being in the plaintiffs, different grounds of prop- 
erty may be united in the same record.” 1 Dan. Ch. Pr., 
337, 358. In Campbell vs. Mackey,i M. & C., 603, 623, . 
Lord Cottenham, from a full and careful review of all the 
cases, ancient and modern, has reached the conclusion above 
announced. 

To these considerations should be added another, which 
of late years seems to have influenced this court in their 
dealings with this subject, viz: that each case is to be gov- 
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erned by its own circumstances, and must be left, in a 
great measure, to the sound discretion of the court. 12 
Ga., 61; Gaines vs. Chew, 2 How., U. S., 619; Oliver vs. 
Peate, 3 Jb., 333. 

This defence has never been favored by courts of 
equity on account of its tendency, where allowed, to pro- 
tract litigation and to necessitate a multiplicity of suits. 
In the case quoted from 12 Ga., ut sup., it is said that 
“the courts always discourage the objection of multifari- 
ousness, where, instead of advancing, it would defeat the 
ends of justice.” It is not an unimportant fact, nor one to 
be overlooked, in determining our legislative policy in 
this respect, that $4192 of our Code, which specifies the 
grounds upon which a demurrer will lie to a bill in equity, 
omits any mention of this particular one by name, from 
the enumeration, and makes no allusion to it, unless it can 
be considered as embraced in the ground, which makes 
the bill demurrable for the misjoinder of “causes of action 
or parties,” and we have seen that this is distinct from 


multifariousness. 
Tested by these principles, the bill under consideration 


was not open to this objection. All the complainants 
belong to the same class, and had a common interest, 
while all the defendants belonged to but one class, and 
were subject to a common liability. The former were the 
holders of the new stock, which they were induced to sub- 
scribe and pay for, as they allege, by the misrepresenta- 
tions of the accredited agents of the latter, who, by the 
terms of the charter, as set forth in the pleadings, could 
alone authorize the issue of this new or increased stock, 
and all of whom were benefited by the wrong done to 
these plaintiffs. The defendants were all stockholders in 
and members of the corporation, when the complainants 
were drawn into the association by the artful practices of 
their directors, president and cashier, each of whom was 
likewise a stockholder of that class, and who, along with 
the other holders and owners of the original stock, shared 
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in the profits arising from the transaction, and to that ex- 
tent, contributed to the injury of each and all of the com- 
plainants. 

It matters not that the extent of the rights of each of 
the complainants, or the liability of each of the defend- 
ants, may not be the same or that the measure of the lia- 
bility of the corporation and its officers and directors may 
be different from that of the other defendants, the original 
stockholders ; this will not serve to render the bill multifa- 
rious, or make it improper to adjust these respective rights 
and liabilities upon one record. It is enough that they 
are brought into court upon a record and a case witha 
large part of which they are connected, and that they are 
necessary parties to enable the complainants to attain the 
full measure of the rights they seek. There was, there- 
fore, no error in overruling this ground of the demurrer. 
The objection urged to a single portion of the prayer, dis- 
connected from the statements in the bill and the remain- 
der of the prayer, was not tenable. In order to determine 
whether a bill is multifarious, regard must be had to the 
stating part and not to the prayer alone. Hammond vs. 


Mich. Railroad, Walker Ch. R., 214. 
2, 3. It was not seriously contended at the hearing before 


this court, that the statements in this bill, apart from other 
defects insisted upon, did not make a case for a court of 
equity. The proposition that this court is the proper forum 
to redress frauds, by which parties were induced to take 
stock in trading corporations or joint stock companies, 
was too obvious to admit of serious argument, and hence, 
was not urged. “Morawetz on Priv. Corp., §§299, 309. 
Leaving this broad ground, the demurrer was narrowed 
to asingle point, viz: that if the party desires to annul 
such a contract, he must proceed with the utmost diligence ; 
that this rule of diligence is founded upon the most obvi- 
ous principles of justice ; that acontract induced by fraud 
is valid until it is avoided by the innocent party ; that one 
who has thus been induced by fraud or deception to take 
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shares in a corporation, is in every respect a stockholder, 
and entitled to the benefits of membership, until he has 
elected to repudiate his contract; if then, he was permit- 
ted to delay declaring his contract void on account. of the 
fraud, injustice would be done the other stockholders, for 
the former would be enabled to speculate upon the value 
of his shares, to repudiate them if the speculation should 
prove a failure, and to hold them valid in case of success. 
Diligence is also required, lest other persons be misled by 
the fact of his remaining a member of the association. 
Morawetz Pr. Corp., §310. 

This statement of the law, as far as it goes, is correct, 
but it does not state the proposition fully. If the stock- 
holder had notice of the facts, enabling him to repudiate 
his contract on account of fraudulent representations, 
and elected to treat it as valid, he could not afterwards 
refuse to be bound by it. The rule, as thus qualified is, 
“that a person who was induced by fraud to purchase 
shares in a corporation cannot avoid his contract, if, after 
having acquired notice of the fraud, he has derived any 
benefit from his shares, or in any manner has acted as 
a stockholder.” Jb. 

Ashley’s Case, L. R., 9, Eq. 363, much insisted upon 
here, is, in its circumstances, just the reverse of the case 
made by this bill. Ashley, after having heard the facts 
which induced other stockholders to institute proceed- 
ings to annul their contract fully discussed, remained 
quiet for sixteen months ; during that time he appeared 
to be undecided; he did nothing; did not say he dis- 
sented, or that he assented; he seems to have been await- 
ing the result of the litigation of the dissentient share- 
‘ holders with the company, before he concluded upon 
his course; the court, Lord Romilly, M. R., held that 
“ nothing was more clear than that he could not do this: 
that he should have written to the company and said, ‘I 
dissent, and if you will agree, I will be bound by the de- 
cision in this case which is being tried.’ But he remains 
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quiet for sixteen months, and if the company had been 
successful, and the directors had said, when the decision in 
the case was given, ‘ You are a dissentient shareholder and 
are bound by this decision,’ he would have replied, ‘Where 
do you find that? I challenge you to put your finger on 
anything to show I ever dissented ;’ and he might have 
taken the whole of his share of the profits of the company, 
whatever they were. But if he had expressly said, ‘I am 
a dissentient shareholder, and I put myself in that list,’ it 
follows that, if the company had been successful, he could 
not afterwards have claimed a share of the profits of the 
company, and would have been bound by the decision in 
the case” of the shareholders who dissented. 

“'This was the simple case of a sharehoider who knew 
that nineteen other shareholders of the company dissented, 
and that the company had suspended legal proceedings 
until it was determined whether these shareholders were 
entitled to dissent; but he did not make up his mind 
whether he would assent or dissent until the question was 
decided ; and in the meantime the company was buying 
estates and carrying on business.” It was in reference to 
these facts that the Master of the Rolls laid down the 
principle that “a man must not play fast and loose; that 
he must not say, ‘I will abide by the company if -success- 
ful, and I will leave the company if it fails;’ and there- 
fore whenever a misrepresentation is made, of which any 
one of the shareholders has notice, and can take advantage 
to avoid his contract with the company, it is his duty to 
determine at once whether he will depart from the com- 
pany, or whether he will remain a member. When I say, 
‘as soon as he has notice,’ I do not mean that he may 
stand by, when a great number of people tell him that 
misrepresentations have been made by which shareholders 
have been induced to take shares, and that he may wait 
until it is decided by a court of justice that there have 
been misrepresentations ; on the contrary, I mean that it 
is his duty, in such a case, to go and ascertain for himself 
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whether there is a misrepresentation or not.” And that is 
precisely what appears to have been done in the case at 
bar. According to the statements in this bill, the com- 
plainants, as soon as they were apprised of the embar- 
rassed condition of the bank, sought an investigation of its 
affairs, in order to get proof of the alleged misrepresenta- 
tions, but were denied, by the officers of the company, 
access to its books and papers, for the purpose of ascertain- 
ing the facts upon which their course in reference to the 
matter now in controversy was to be determined. After 
this time, it does not appear that they ever derived any 
benefit from their shares, or that they acted in any man- 
ner as stockholders. How all this may turn out upon a 
full investigation of the case, we do not know and cannot 
anticipate. We decide nothing but the questions made 
by the demurrer to the bill, and have not looked into the 
answer or any part of the transcript of the record, other 
than such as was essential to the determination of these 
questions. 

4. The remaining ground of the demurrer, that the com- 
plainants’ remedy, if any, was full, adequate and complete 
at law, which was mentioned in the argument, but not 
pressed, is disposed of by what has been already said. 

Judgment affirmed. 


CLEWIS vs. HARTMAN. 


[Hall, Justice, being disqualified in this case, Judge Fort, of the Southwestern Cir- 
cuit, presided in his stead.] 


. Where to an action of ejectment, it was sought to set up, by equi- 
table plea, a claim for improvements, a general allegation that the 
defendant had placed valuable improvements on the land, of a 
value named, was not sufficient, without stating their character. 
It should have been stated whether or not the improvements were 
necessary, substantial or permanent, and whether they added to 
the value of the land or benefited the owner. 

(a.) A more general allegation that the defendant had paid out a cer- 
tain amount as taxes on the land was insufficient. 
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(5.) A plaintiff in ejectment having abandoned all claim for mesne 
profits, a plea setting up that defendant had erected improvements 
and paid taxes, was not good as a plea of set-off. Whether, with 
proper pleadings, relief could be had on account of substantial and 
permanent improvements, increasing the value of the land, is not 
decided.* 

. Where a plaintiff in ejectment claimed title under one M_L. Shealy, 
and defendant sought to show title out of him, and ‘or that pur- 
pose offered in evidence a deed from the sheriff and a tax fi. fa , on 
which it was based, issued against G. W. Collins, as agent of L. 
N. Shealy, without any reference to the land in dispute, and tax 
returns showing that Collins returned for L. N. Shealy certain lots 
other than that in controversy : 

Held, that such evidence was properly excluded. 

(a.) This case differs from the cases in 46 Ga., 412; 51 Jd. 454. 
December 21, 1883 


Pleadings. | Betterments. Set-off. Improvements. 
Evidence. Before Judge Pate. Dooly Superior Court. 
March Term, 1883. 


Reported in the decision. 


G. W. BussBeeE; Gustin & Hatt, for plaintiff in error. 
J. B. Hommes; Hawkins & Hawegins, for defendant. 


Fort, Judge. 


This was an action of ejectment. brought in Dooly su- 
perior court, for the recovery of lot of land number 76, in 
the second district of said county. by Sarah C. Hartman 
‘against J. L. Clewis. The plaintiff, in her declaration, . 
claimed mesne profits, but after the introduction of evi- 
dence, abandoned her claim therefor. The defendant 
pleaded the general issue and title by prescription under 
color. During the progress of the trial. the defendant 
offered the following amendment to his plea, viz: 


‘‘By way of amendment, says that, at the time he entered into pos- 
session of said premises, the same was an unimproved tract of land, 
and was not worth anything for rent; that since he so went into pos- 


*See Dean, ex’r, vs. Feely et al., 69 Ga., 804. 
y 71-52 
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session of the same, he has placed valuable improvements upon the 
same, of the value of one thousand dollars over and above any rents 
that might have become due, and that he has paid out large sums for 
‘axes upon said Jands, to-wit: the sum of five hundred dollars; that 
at the time defendant entered into possession of said property, he did 
so in good faith, believing that he had a valid title to the same, and 
that he made said improvements under the same impression, and if 
the title by which defendant holds said land should prove to be in- 
valid, then he prays that. said amount, so paid out as aforesaid, may 
be allowed him, and that he may have a judgment for the same, 
which may be set up as a first lien upon the premises ; and of this he 
puts himself upon the country.”’ 

The court, upon demurrer, disallowed the amendment, 
and this is one of the principal rulings complained of. 

The plaintiff introduced in evidence a deed from Eze- 
kiel Adams to M. L. Shealy, as trustee for his wife, dated 
July 24, 1861, conveying the premises in dispute to said 
M. L. Shealy, in trust for his wife (mother of the plaintiff), 
during her life, remainder to plaintiff, Sarah C. Hartman, 
nee Shealy. There were certain conditions in the deed 
not necessary to be fully set out. It was shown that Mrs. 
M. L. Shealy, the life tenant, died 13 or 15 years previous 
to the institution of the suit, and that plaintiff had attained 
her majority a short while before bringing the suit. It 
was admitted that, at the time that Ezekiel Adams made 
said deed, he had a perfect title tothe land. The plaintiff 
here closed. 

Defendant then offered in evidence a deed from W L. 
‘Graham, sheriff of Dooly county, to J. W. Cross, to the 
premises in dispute; also a tax fi. fa. for the year 1872, 
against G. W. Collins, agent for L. N. Shealy, commanding 
the sale of “ the lands, tenements and personal property ” 
of G. W. Collins, as agent of L. N. Shealy, “to make the 
sum of $15.50, it being the amount of the tax assessed.” 
Indorsed upon this fi. fu. wasalevy on lot No. 76, in 2d 
district of Dooly county, “ as the property of L. N. Shealy, 
for child;” also, a teturn of the sale of the land to J. W. 


Cross, and the following receipt: 
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‘*Received of W. L. Graham, sheriff, $17.60, as the amount over and 
above, and the proceeds of sale of lot of land in the 2nd Dooly county, 
No. 76, said land sold to pay taxes, and taxes, including costs, amount- 
ing to $58.40. M. L. SHeaty, guardian, 

VicTorIA SHEALY.”’ 


In same connection, he also offered a deed from J. W. 
Cross to himself, and the tax returns of Dooly county for 
the year 1872, showing, as a basis for the tax fi. fa., that 
G. W. Collins, as agent of L. N. Shealy, returned lots of 
land Nos. 53 and 75, in 2d district of Dooly county, con- 
taining five hundred acres, more or less. This evidence 
was offered to show legal title in defendant, and not as 
color to support his plea of prescription. 

The plaintiff objecting, the court excluded all this evi- 
dence for the purpose offered, and this ruling is complained 
of. The jury, under the charge of the court, found for the 
plaintiff, and defendant moved for a new trial, on the vari- 
ous grounds set out in the record, including the aforesaid 
rulings. The court refused the new trial on all the grounds 
taken, and defendant excepted. The only grounds of said 
motion, insisted on in this court, were the disallowance of 
the proposed amendment and the exclusion of the evidence 
aforesaid. So it is unnecessary to consider the other as- 
signments of error. 

1. We see no error in the ruling of the court, disallowing 
defendant’s amendment to his plea. The amendment does 
not state the nature and character of the improvements, 
They aresimply denominated * valuable improvements.” 
Were they necessary, substantial or permanent, or were 
they unnecessary and temporary? Did they enhance the 
value of the land? Was the plaintiff in anywise benefited 
thereby ? On these points the plea is entirely silent. Nor 
does the plea sufficiently set forth his claim for taxes paid. 
It is not charged that the plaintiff is insolvent, and no 
equitable reason shown to authorize the judgment prayed 
for in the amendment. The plaintiff, having abandoned 
all claim for mesne profits, the amendment was bad asa 
plea of set-off. We think the court did right to refuse the 
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amendment. Whether, ina proper case made with suitable 
pleadings, the defendants could get relief for substantial 
and permanent improvements made upon land, whereby 
its value was enhanced, is not decided; the defendant, by 
his proposed amendment, having failed to present such a 
case, we are not called upon to determine that question. 

2. Was the evidence offered admissible to show legal 
title in the defendant? Clearly not. The tax fi. fa. was 
against G. W. Collins, as agent for L. N. Shealy, and no. 
reference was made therein to the land in dispute. Indeed, 
it appears from the tax returns, that neither Collins nor 
Shealy gave in lot Number 76 for taxation, nor does it ap- 
pear that either was in possession of the same during the 
year 1872, that being the year for which the taxes were 
assessed and the fi. fa.issued. There is nothing in the tax 
fi. fa. showing that it was issued for the taxes due on the 
land. Where property is unreturned, there is an appro- 
priate way to sell the same for its taxes. See Code, §855. 
That method was not adopted in this case. The evidence 
offered showed clearly that the tax fi. fa. aforesaid had no 
lien on the land, and it follows that a pretended sale there- 
under could not divest the title of the plaintiff, nor could 
it establish legal title in the defendant. Cross, having ac- 
quired no title under the tax sale, could not convey a valid 
title to defendant. 

The cases in 46 Ga., 412, and 51 7b., 454, do not conflict 
with the views herein expressed. In 46 Ga., the tax exe- 
cution was issued substantially against the property, it be- 
ing described in said fi. fa. as the “Bryan plantation,” and 
issued against Hunt and Bryan for taxes due thereon. In 
51 Ga., the fi. fa. was issued against Williams, agent for 
estate of Enoch Johnson. Enoch Johnson died in Louisi- 
ana, and his estate had not been administered on in this 
state. Williams was in possession, and the fi. fa. was issued 
for taxes assessed on a return of the property sold. The 
property was clearly liable in that case, under $857 of the 
Code. 
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We find no error in the rulings of the court below, and 
the verdict was demanded by the evidence. The new trial 
was therefore properly refused. 

Judgment affirmed. 


Laturop & Company vs. McBurney & Houurnesworts ef al. 


A bill alleged as follows: Conimon law suits were instituted against 
certain defendants. During their pendency, the principal defend- 
ant left the state. Attachments pendente lite were sued out, and 
served both by levy and garnishment. A large amount of property 
in this state is held by the above-stated defendant as trustee for 
his wife and children. From time to time, both before ands nce the 
creation of the debt to complainants, the defendant has mingled his 
individual funds with the trust estate, in such manner that it is not 
easy to separate the two funds. Since the commencement of the 
common law suits and attachments, he has caused shares of stock, 
of which he was the owner, to be transferred to the trust estate. 
All of this has been done with a fraudulent intent to defeat the 
claims of complainants. Apart from this. the defendant is insol- 
vent, owning no property that is not so incumbered. The com- 
mon law judgments have so far proved fruitless. The bill is filed 
in aid of them, to ascertain the defendant’s interest in the property, 
remove the cloud that overhangs the title, and bring it to sale for 
the payment of his debts, disencumbered, so that it may bring 
something like its fair value: 

Held, that there was equity in the bill. 

(a.) Courts will favor the rights of creditors, and afford them every 
remedy and facility to detect, defeat and annul any effort to de- 
fraud them of their just rights. 


October 23, 18383. 


Debtor and Creditor. Equity. Fraud. Before Judge 
CarswELL. Bibb Superior Court. April Term, 1883 


Reported in the decision. 


Lyon & GresHamM; W. Dessau; Toomas WILLINGHAM, for 
plaintiff in error. 


L. N. WuittrLe; Lanter & ANDERSON, by brief, for de- 
fendants. 
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HA.L, Justice. 


The complainants in the bill, having large claims 
against the defendants, instituted common.law suits to en- 
force their collection. Pending this suit, McBurney, the 
principal defendant, left the state, and attachments pen- 
dente lite were sued out against him, and served both by 
levy and garnishment. It seems that a large amount of 
property in Macon is held by him as trustee for his wife 
and children; that from time to time, since the creation of 
complainants’ debt, as well as before, he has mingled his 
individual funds with this trust estate in such a manner 
that itis not easy to distinguish or separate the two funds; 
that he, even since the commencement. of complainants’ 
common-law suits and attachments, has caused a number 
of shares of the stock of the Planters’ Warehouse Company, 
of which he was the owner, to be transferred to this trust 
estate, etc.; that all of this is done with a fraudulent intent 
to defeat the claims of complainants ; that their remedy at 
law is utterly inadequate to reach his property and bring it 
to sale ; that, apart from this, McBurney is insolvent, own- 
ing and controlling no property that is not so encumbered. 
The bill is brought in aid of the suits at common law, which 
have now gone into judgment, and which so far have yield- 
ed nothing but an abundance of vexatious and fruitless 
litigation; to ascertain Burney’s interest in the property, 
remove the cloud that overhangs the title, and bring it to 
sale for the payment of his debts, disencumbered, so that 
it may bring something like its fair value. On the hear- 
ing of this case, the court below, on motion, dismissed the 
bill for want of equity. 

Should this decree have been made? If an early decis- 
ion of this court— Thurmond et al. vs. Reese, 3 Kelly, 
449—be law, and we think it is, then it waserroneous. In 
their main features, these cases are strikingly alike. In 
that case, Lumpkin, J., who delivered the opinion of the 
court, after noticing the rule that, before a creditor can 
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come into a court of equity to subject the equitable estate 
of his debtor to the payment of his demand, he should have 
pursued his legal remedies to every available extent, with- 
out being able to obtain satisfaction, said: “But this is not 
the case made by the bill; it is filed to set aside fraudulent 
conveyances, made for the express purpose of defeating 
complainant’s debt, and to annul a sale in which the prop- 
erty of the debtor was sacrificed by the improper use of 
these covinousinstruments. The bill makes a clear case of 
actual fraud, and a strong case. A court of equity has, 
therefore, jurisdiction in remedying the fraud, and” the 
complainant in the bill comes before it, neither appealing 
to its favor or discretion, but demanding relief ex debito 
justitia. . 

The case of the Planters’ & Mechanics’ Bank vs. Walker 
et al., 7 Ala., 946, is precisely parallel in principle; and 
the court there say that it is a misnomer to consider and 
call the thing in controversy the equitable estate of the 
debtors, for, being in pari delicto with those who claim un- 
der them, chancery would not entertain a bill in their 
favor, but leave them to adjust as they could the rights 
they set up, without lending its aid. “ But the right of the 
creditor to subject property of his debtor, fraudulently 
conveyed, is founded in that principle of the common law 
which enjoins integrity as a virtue paramount to generos- 
ity, and denounces fraud as incompatible with honesty and 
fair dealing.” : 

No doubt the creditor here, as in the case cited, could 
re-levy.his execution, and attack those conveyances at law, 
but the court of our sister state assigns a very satisfactory 
reason why equity should retain its concurrent jurisdiction 
over this subject. 

“ The right,” says Chief Justice Collier, “ to disembarrass 
the title before the property is sold to satisfy the judgment, 
is valuable to the creditor; if he were compelled to sell it 
under execution, encumbered with a conveyance or lien 
supposed to be fraudulent, comparatively few would be 
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inclined to purchase, and they at a depreciated price. This 
considerati n, apart from all others, is a potent argument 
in favor of the jurisdiction of equity.” 

By our Code, §1945, courts are enjoined to favor the 
rights of creditors, and to afford them every remedy and 
facility “to detect, defeat and annul any effort to defraud 
them of their just rights.” 

Of late years this just provision of the law has been so 
seldom appealed to that it seems to have been ignored, if 
not quite forgotten. It is quite time to revive a recollec- 
tion of it, to put it in operation again, and to extend its 
innumerable benefits, when fairly and vigorously adminis- 
tered, to our people. 

Judgment reversed. 


BEALL et al., executors, vs. CLARK et al. 


1. So far as concerns the principles laid down in 39 Ga., 523, as appli- 
cable to this controversy, the case is 7es adjudicata, but not fur- 
ther. 

2. Where, after the trial of a case, the defendant discovered testi- 
mony to show that complainants, desiring to have a leading wit- 
ness on the stand personally, entered into a contract with him 
that, if the testimony of the witness resulted in recovering certain 
plantations, they would employ him to oversee such places ata 
salary of $1,500 per annum, and that one of the jurors was a half 
brother of such witness, a new trial should have been granted. 

(a.) The counter-showing did not relieve the testimony of the witness 
from suspicion, or render the juror competent. 

3. A parol contract for land, on which specific performance is sought, 
should be made out so clearly, strongly and satisfactorily, as to 
leave no reasonable doubt as to the agreement. 

(d.) A specific performance of a voluntary agreement, or merely gra- 
tuitous promise to convey land, will not be decreed. There must 
have been possession of the land given under the agreement, 
upon a meritorious consideration, accompanied by valuable im- 
provements made upon the faith thereof. 

(c.) A contract by one to transfer to his son certain plantations as 
soon as the latter should pay the cost of the same, it being the 
intention that such payment should be made from the profits of 
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the plantations themselves, was deficient in mutuality and a nude 
pact. 

(d.) This case differs from those in 33 Ga., 9, and 54 Jb., 523. 

4. Statement of the questions remaining to be disposed of in the court 
below. 
January 15, 1884. 


New Trial. Witness. Jurors. Contracts. Title. Spe- 
cific Performance. Parent and Child. Presumption. Be- 
fore Judge Bower. Dougherty Superior court. April 
Term, 1883. 


Jeremiah Beall brought complaint to thé June term, 1868, 
of Dougherty superior court against J. A. Pace (now McLa- 
ren), E. A. Beall (now Clark), and M. L. Bryan, on two 
notes for $20,000 each, dated January 23,1866, due January 
Ist, 1867 and 1868. The defendants filed pleas: First, 
that the notes were fraudulently obtained, in this, that the 
plaintiff represented that he was the owner of the Wilkins 
and Echols plantations in Lee county, for which defend- 
ants gave three notes of $20,000.00 each, two of them sued 
on, when he had no titles thereto ; that they belonged to 
the estate of Jesse Beall; so the notes are void. They ten- 
dered back the deed, and prayed that the trade be can- 
celed. Second, that the plaintiff represented that he was 
the legal owner of said land; that since the sale, Mrs. 
Beall had learned that plaintiff agreed to convey said land 
to his son (her husband), Jesse Beall, in 1861, and put 
him in possession ; and that during Jesse’s lifetime and since 
his death, plaintiff had received 609 bales of cotton, worth 
$75,000: That plaintiff had refused to carry out the trade 
or pay her and her son, Jesse’s only heirs, for said cot- 
ton. Offer to set-off, and pray judgment for the balance. 
Third, that the said Eugenia is. entitled to recover one- 
half of $160,009 of plaintiff, amount received as the prop- 
erty of Jesse Beall, deceased, and not accounted for; and 
that plaintiff in 1865 and 1866 received 600 bales of cotton 
of Jesse Beall’s estate, worth $100,000, and also $10,000 trust 
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funds, due said Jesse from his grandfather Moughon’s estate, 
and $50,000 trust money from Sanford’s estate, none of 
which has been accounted for; one-half of all which is due 
said Eugenia, and she offers to-set off the same. Fourth, 
that in 1860 plaintiff made a parol agreement with his son 
Jesse to convey him the Wilkins place for what it cost, 
$90,000 and that Jesse could pay it with the cotton craps to 
be grown on the place, or as he might choose. That Jesse 
went into possession, and made valuable improvements un- 
der said agreement. That to encourage his son, Jesse, and at 
his request, plaintiff, in 1862, purchased the Echols place 
for $30,000, in Confederate money, and included it in said 
agreement; that he retained possession until his death; 
that, under said agreement, plaintiff received all the cotton 
aforesaid, and converted the same to his own use; that all 
the sums aforesaid greatly more than paid for said land; 

_and that said plantations both belong to Eugenia and her 
son, the sole heirs at law of said Jesse. That these facts 
were unknown to defendants when they gave said notes ; 
that plaintiff fraudulently represented himself to be the 
owner of the land, when such was not in fact true. Guar- 
dian ad litem for her son, and special verdict prayed for, 
and that the notes be declared void. They prayed tocan- 
cel the sale: that plaintiff be required to execute titles in 
accordance with the parol agreement with Jesse Beall, and 
pay the balance due. 

Defendants in the common law suit filed their bill in 
equity, to the December term, 1868, of court, setting up 
the same facts set up in the pleas, and that they gave 
$60,000 for said places, and sold them to one Woodward 
for same amount, and turned his notes over to Jeremiah 
Beall as collateral security for their notes, in 1866; that 
said Beall is pressing their collection; that said Beall, by 
some arrangement with said Woodward, had got back into 
possession of said places, and had both the notes of said 
Woodward and complainants, without giving complain- 
ants the proper credits therefor. That in 1861 Eugenia 
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Coley was married to Jesse Beall; she had 20 negroes, all 
good hands, which Jesse received and worked on the Wil- 
kins place, which he was managing and working at the 
time, and had been since January 1, 1860, as his own; and 
did so till spring of 1862, when he went to the war, leaving, 
an overseer on the place; that in 1862 defendant purchased 
the Echols place, and worked both places with Eugenia’s 
and Jesse’s negroes, until the sale to complainants in 1866, 
receiving all the crops, as well as the ones already raised ; 
that Jesse was killed in 1863; left a wife and one child; 
learned since their purchase that Jesse went into possession 
of said place, partly as a gift and partly as a purchase. It 
is reasserted that they knew nothing of the contract be- 
tween Beall and his son, Jesse, when they purchased ; that 
they relied entirely and implicitly on the statements of 
said Beall, when they purchased, as to his ownership; that 
said Eugenia was a minor, and he was her father-in-law. 
They set out the same amounts of said Jesse’s assets going 
into his father’s hands as is stated in their pleas, and 
alleged that Beall well knew the property was his son’s, 
and they did not. They charged that all of said property 
was an absolute gift from Beall to his son, at the time he 
took possession, at least the larger portion of it; all of 
which Beall concealed from said Eugenia, saying his 
son, her husband, died leaving no estate; that defendant 
concealed from her the fact that her husband had trust 
property coming to him as set out in the pleas, he well 
knowing it. That defendant is trying to sell said lands to 
leave the state, and has no bonds to secure the trust funds 
aforesaid, and that the sale to them, for the reasons afore- 
said, is fraudulent and void; that he had all the money of 
his son; that the places were paid for. They ask an injunc- 
tion against the selling of any of said notes or lands; that the 
lands be decreed to said Eugenia and her son, and that said 
Beall be required to account fully, etc. The complainants 
waived discovery. After the purchase of the places, Mrs. 
Pace was married to Peter McLaren, and Mrs. Beall was 
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married to C. M. Clark. CC. M. Clark, as guardian ad 
litem of Mrs. Clark’s son, and as her husband, was also 
made a party, and general account and settlement asked 
for. Beall, the defendant, lives in Baldwin county. 

On January 3, 1871, C. M. Clark, administrator on the es- 
tate of Jesse Beall, filed an amendment to the bill, alleging 
that, since the grant of the injunction, defendant had obtain- 
ed letters of guardianship for Jesse S. Beall, minor son of 
his wife, from Baldwin court of ordinary ; that said minor 
was not a resident of Baldwin county at the time; that 
no notice was given to the mother; and that, by virtue of 
said letters of guardianship, he was trying to sell a part of 
the estate of Jesse Beall, deceased, when Clark, adminis- 
rator, has an action of ejectment pending against the ten- 
ants of said Beall forthe lands. At June term, 1871, C. M. 
Claik administrator, was made a party defendant to said bill. 

Jeremiah Beall pleaded to the jurisdiction and de- 
murred to the bill. The plea was stricken, and the de- 
murrer overruled. He filed an answer setting up, in brief, 
as follows: He did sue the notes, and justly so, to recover 
the balance due him for said places. The notes were 
given for the Wilkins and Echols places in Lee and Ter- 
rell counties; he made complainants a valid and legal 
deed to the same, and took the notes set out and a mort- 
gage on the lands sold to secure their payment. Com- 
plainants sold the land to one Woodward for $60,000, and 
made him titles, and took notes and mortgages. Com- 
plainants cultivated said lands in 1866, but never paid 
any portion of the purchase money. After the sale to 
Woodward, complainants turned over his notes and mort- 
gage to defendant as collateral security for the original 
purchase money due, and had the same so expressed in the 
mortgage, with the distinct contract and understanding that 
this defendant should have the right to collect, settle and 
compromise the same as he might deem best, and credit 
the sum realized on complainants’ notes.’ He has been put 
to much trouble and expense. Soon after Wcoodward’s 
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death, his sons, without defendant’s knowledge, but, as he 
believes, not without the knowledge and consent of a por- 
tion of the complainants, disposed of nearly all the personal 
property on said place, and sold the cotton crops made 
thereon, and the corn and other things were seized to pay 
for labor. The widow of Woodward threatened to take 
dower. Lands in the meantime had greatly depreciated. 
The places were in bad condition and repair, and not 
salable for half their value as when sold to complainants, 
To settle up the matter as to Woodward’s estate, and get 
out of all controversy, it was agreed that the defendant 
should receive back the plantations and any personal prop- 
erty that might be left, with good titles, for $30,000, which 
was to be paid by the delivery of said Woodward’s last note 
due, for $20,000, and a credit of $10,000 on the second note 
due, and should hold the balance against the estate, which is 
utterly insolvent, though the notes are in the hands of 
counsel, for collection. This credit of $30,000, less ex- 
penses, complainants are entitled to as a credit on their 
notes, which this defendant has repeatedly offered to make 
by giving up their note last due and not sued, and crediting 
the remaining sum on their second note. This will leave 
due defendant over $30,000 and interest, for which he 
wants judgment. Such was the destructive manner in 
which the place was run in 1866 and 1867, and such the 
depreciation of property and loss in the personal property, 
that $30,000 was enough for it, when he took it back. It 
is not true that this defendant ever urged or persuaded, or 
ever desired the said Julia A. or Eugenia to purchase said 
lands. On the contrary, this defendant had promised to sell 
the place to an English company for cash, and promised it 
the retusal at the same price. Mrs. Pace and said Eugenia 
importuned defendant to sell tothem and one Bryan, whom 
they claimed to be a good man and manager and controller 
of labor. Defendant finally consented to give up the cash 
offer, and let complainants take it on time. So he 
applied to the company, and it, unfortunately, released 
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him ; and, prompted by a desire to oblige complainants, he 
sold them the lands on a credit, and gave his son’s widow 
the personal property, consisting of 26 mules, 8,000 bush- 
els of corn, 300 head of hogs, 8,000 or 10,000 pounds of pork, 
50 or 60 head of cattle, peas, fodder, wagons, tools, ete., 
estimated at $10,000. Nothing but kindness to Julia A, 
and the said Eugenia, his daughter-in-law, prompted him, 
and it is painful to know that nothing but great loss and 
greater ingratitude have been the returns. Never made 
any misrepresentation to complainants about the lands or 
titles, or anything else, nor said anything to induce them 
to purchase. He never gave or offered to give or sell, or 
promised to sell to his said son, Jesse, said land or prop- 
erty, or any portion thereof. Defendant purchased the 
Wilkins place in 1859, and all the stock, wagons, etce., for 
some $90,000, giving notes secured by mortgage on the 
property. ‘I placed my son, Jesse, on the place to give 
habits of business and to learn him to be a planter. He 
was under age; superintended with an overseer. I sold 
the crop of cotton of 1860 in the fall of that year, and after 
paying off debts my son had improvidently contracted 
during the year—many without consideration—(I hesi- 
tated long before I would agree to settle them), and on 
paying current expenses, left nothing to pay on the debt 
for the place. This made it a question of deep concern, 
and I made it a matter of family consultation, and con- 
cluded to sell the place, but found no purchaser. Drew in 
my mercantile business, and with a skillful operation made 
money, and in a measure relieved myself. Jesse’s habits 
were bad. In July, 1861, he left the place entirely. In 
the spring of 1862, I equipped him, and he entered the 
army. Inthe fall of that year, I bought the Echols place, 
which at the time constituted the bulk of my estate. 

‘In the winter of 1862, while Jesse was at my house on 
furlough, he said his wife’s mother was paying $2,200 for 
hire of his wife’s negroes, and that I might take them at 
same, and put them on the Wilkins and Echols places. I 
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did not need them, but took them for accommodation. My 
son was killed in 1863, and the hire afterwards was paid 
to his wife. Denies positively any agreement about the 
sale or gift of the land as charged, or in any other way. 

‘In the fall of the first year Jesse was on the place, he 
had a brand for cotton cut with his initials. It was used 
for the succeeding years, up to the yearI sold out. That ac. 
counts for the number of bales stored in this brand. The 
amount is overestimated by complainants, but what- 
ever it may be, all of it was raised after he left. Jesse 
distinctly told his wife, the last interview he had with her 
at my house, that I had never given him off any property. 

‘Did not think it necessary to administer on my son’s 
estate, as he had nothing but what he got by his wife. I 
paid his debts, about $6,000, and $3,000 more to remove 
his remains and procure suitable monument. His widow 
made my house her home. I paid her bills, her traveling 
expenses to New Yor® and Baltimore and various water- 
ing places; never refused her money; kept no account. 

‘ There is not the slightest foundation for the charge that 
he gave or sold his minor son said property. The cotton 
brand was the act of his son, to simply distinguish the cot- 
ton raised on that place. How could such an act be tor- 
tured into the idea of his giving or selling one of his minor 
sons the chief portion of his estate, and it not paid for—his 
son with bad habits, which defendant was trying to correct 
when he sent him to the place, and when he took him away ? 
Therefore, all the charges in said bill to the contrary are 
false and groundless.’ 

The defendant will account for the trust funds according 
to the time and provisions of the will under which he acts; 
but he is not liable to account to complainants foz the 
same, and this is another wholly separate and distinct 
matter from the notes sued on at law, or any issue that can 
be made touching said notes. The title made to complain 
ants is a good one, has not and cannot be broken, and the 
case pretended to be made by the bill is denounced as 
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false, groundless, wanton and manufactured from begin- 
ning to end. Admits the marriage, but denies the right of 
©. M. Clark to be guardian ad litem without security. 
The share of Jesse in the Sanford estate was $14,000 in 
worthless notes, 16 shares railroad stock, an interest in 
some land not yet to be counted, a few shares of the Bank 
of the State of Georgia and some Confederate securities, 
both the latter worthless. Two lots of land in Dougherty 
county, a house and lot in Milledgeville, the whole worth 
$5,000 or $6,000, comprise the Moughon trust, and Jesse 
is entitled to one-third of that. All the trust will not 
amount to more than enough to pay the amounts advanced 
for said Jesse since his death. 

The reason his estate has not been administered is, that 
it was an agreement in the family that his widow should 
keep all his property, and Jesse, his son, should have what 
came to him from his kin. With this view, defendant was 
willing to pay his debts; and this arrangement was highly 
pleasing to said Eugenia. Denies all fraud, misrepresen- 
tation and combination, and again avers the trade honest, 
fair and legal. 

The evidence was very voluminous, and need not be set 
out in detail. It is only necessary to state, in addition to 
what is set out in the decision, that Jasper Cannon, a lead- 
ing witness for the complainants, stated the agreement 
between Jeremiah Beall and his son, Jesse S., as follows: 

Jasper Cannon sworn for complainants: “Does not desire 
to refresh his memory from affidavit made before. Heard 
defendant Beall tell his son, Jesse, if he would go on the 
place and go to work, and be economical, when the place 
was paid for, it would be his. Jesse took possession of the 
place under that statement. Know it, because I was with 
him, as overseer, 1860, 1861 and to May, 1862. Jesse con- 
trolled it during that time. He said it was his. Between 
130 and 160 bales cotton were raised on the place in 1860; 
over 300 in 1861. It was branded—‘ J. S. Beall’; carried to 
Sims & Rust; I carried it. I was employed by Jesse Beall; 
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he went to war in spring of 1862, and left me in possession. 
When asked if anything was due him after the war for 
wages, he said he was talking to Maj. Wooten about it. I 
had Jesse’s note for $60 for wages; presented it to defend- 
ant for payment; he refused, saying it was Jesse’s debt, 
and proposed to shave it. Read my affidavit this morn- 
ing; Jesse Beall gave me orders on the place; Jesse did 
the bidding for the mules; bought about 20; I helped, at 
Jesse’s request, who continued to claim the place up to 
his death; Mrs. Clark’s negroes were not carried there 
until after I left; found some of the Sanford estate negroes 
there after I came back, and Beall’s and his wife’s negroes 
were on both the Wilkins and Echols places; Jesse referred 
me to his father, when he left, for instructions, and he came 
and gave me directions once, I think; the cotton was all 
delivered before Jesse left; found defendant managing the 
place when I came back from the war; both places worked 
together; some of the mules I left were there, and some 
others bought; I think all the negroes were working to 
gether; Jesse claimed the Echols place; both are in Lee 
county, probably three lots of each in this county; de- 
fendant’s wife died in 1861, after Jesse married: 2,000 
acres open land on the places, most of it good, worth two 
or three dollars, on an average, for rent; taking into con- 
sideration the high prices and low prices paid for rent, I 
think three dollars and fifty cents would be enough from 
1866 to the present time; Jesse Beall lived in this county 
when he died. 

‘“‘T was living on the Beall place when defendant bought 
Wilkins; Jesse hired me about two months before Wil- 
kins was bought; he said his father was going to buy him 
a place, and wanted me to go into it with him; Jesse was 
wild and dissipated; defendant wanted to reform his son, 
and wanted to give him something to do, and told me to 
go on the place with his son and try to get him to be 
steady, and keep him straight.” 

v 71-53 
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The jury found and the chancellor decreed that the 
notes sued be enjoined and not collected; that the Wilkins 
and Echols places were both the property of Eugenia Clark 
and Jesse Beall, heirs of Jesse S. Beall, deceased, and 
that there was $32,125 in the hands of defendant, due said 
heirs, over and above any trust funds. 

Defendant moved for a new trial, on the grounds stated 
in the decision. It was overruled, and defendant ex- 
cepted. 


OC. B. Wooten; D. H. Pops, for plaintiffs in error, cited 
Code, §2483; 12 Ga.,278; 1 Jd., 381; 57 7d.,550; Code, 
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Hat, Justice. 


1. This case was before the court at June Term, 186’, 
upon exceptions to a decision modifying the temporary 
injunction which had been ordered. 39 Ga., 533. It was 
finally tried upon the pleadings as they then appeared, 
together with an amendment, which was suggested by the 
opinion delivered at that time. So far as concerns the 
principles then laid down, as being applicable to the mat- 
ters in controversy between the parties, it is scarcely nec- 
essary to remark that they are res adjudicata, and binding 
both upon this and the lower court, in all further trials of 
the case. Wedo not carry the estoppels consequent upon 
this judgment to the extent, however, that the very emi- 
nent counsel for the complainants in the bill insisted, with 
so much earnestness and plausibility, it should be carried. 
We cannot agree that it should preclude an examination 
into the testimony had upon the trial, to sustain the vari- 
ous claims set up by complainants’ bill against the defend- 
ant. We are of opinion that it falls far short of the effect 
which it was thus contended should be attributed to it. The 
court, in that opinion, was careful, as it seems to us, to guard 
against this claim, and.to disclaim any purpose of binding 
the courts in subsequent proceedings to the extent now 
insisted upon. In the last head-note of the decision it is 
said: ‘* When, as in this case, the injunction to stay pro- 
ceedings at law is the principal object of the bill, and a. 
temporary injunction has been granted{ the court ought 
not to dissolve the injunction, and permit the case to pro-- 
ceed, unless it clearly appear, from the evidence before it,. 
that there is no case proper to be submitted to a jury fora. 
decree.” All, therefore, that was decided upon this point 
was that there was sufficient evidence then before the 
court to carry the case to a jury, and that complainants 
were entitled to an injunction to effect this object. That 
there might be no mistake as to the meaning of the court, in 
this particular, McCay, J., who acted asits organ, said, p.544, 
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in concluding his remarks: “We pass no opinion upon the 
merits of this case on the evidence, except to say that, as 
it stands, it ought to have gone to a jury before the dissolu- 
tion of the injunction. The real merits of the contro- 
versy must depend upon the proof then made, and we 
leave that tribunal to determine it on the evidence, as it 
shall be presented.” 

We apprehend that this direction was not regarded as it 
should have been, on the trial which has taken place in 
the lower court, and which is now here for review upon 
bill of exceptions and writ of error, sued out and prose- 
cuted at the instance of Jeremiah Beall, the defendant in 
the original proceeding, who has, since the argument of the 
case in this court, died, and whose executors, James and 
Joseph Beall, have, by order, been regularly made parties 
ia his stead, and in whose names, as such executors, the 
case is now proceeding. 

Upon the hearing, much evidence was taken, and after 
the court’s charge to the jury, they found in favor of the 
complainants, enjoining the common-law suit in favor of 
defendant, Beall, against the complainants, awarding the 
heirs of Jesse 8S. Beall, deceased, the Wilkins and Echols 
plantations, and the sum of thirty-two thousand, one hun- 
dred dollars, all over and above any trust funds. <A decree 
was rendered on this finding, and the defendant moved for 
a new trial, upon the following grounds, which motion was 
overruled : 

(1.) Because the court erred in sustaining the complain- 
ant’s demurrer to defendant’s plea to the jurisdiction, 
which is a part of the record in this case, and which is re- 
ferred to and made a part of this motion for new trial, said 
plea showing that this court had no jurisdiction of the case, 
under the laws of this state. 

(2.) Because the court erred in admitting as evidence, 
over the objection of defendant’s counsel, the table known 
as Barber’s Table of the value of Confederate money during 
the late war, as set out in the 34th Georgia Reports, p. 487, 
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the defendant objecting thereto, because said table was no 
proof of the value of Confederate currency, and because 
the same was irrelevant and illegal and inapplicable to 
this case. 

(3.) Because the court erred in allowing C. M. Clark, 
as administrator of Jesse S. Beall, and as guardian of Jesse 
Beall, to come in, having been made a party defendant by 
amendment to the bill in 1871, file his answer and litigate 
the case as a defendant, over the objection of defendant’s 
counsel, who insisted that he should have been made a 
party complainant, if a party at all, the answer of said 
Clark not having been filed until this term of court. 

(4.) Because the court erred in admitting the exempli- 
fication of the records of the wills of Thos. Moughon and 
William Sanford, and the returns made in connection 
therewith ;—defendant objecting thereto on the ground that 
they were illegal and irrelevant to the issue, and ought not 
to be inquired into in this case. 

(5.) Because the court erred in ruling out and exclud- 
ing the following portions of the depositions of the defend- 
ant, taken by interrogatories, to-wit: “And told my son, 
Jesse, just entering his 19th year, to go on the place and 
assist Mr. Cannon, the overseer, in the management of the 
farm, as he had no experience in the business; that I 
wished to make a farmer out of him, and hoped he would 
be steady and industrious, and to keep out of Albany. He 
was disposed to be a little wild and extravagant, and diffi- 
cult to control, and a disposition to run in debt. He con- 
tracted obligations that year which I refused to pay, and 
did not until an appeal was made that it was a debt of 
honor, and had made it so. After the first year’s opera- 
tions on the plantation, looking to the product, I became 
very much concerned about my situation.” * * * “The 
sale of the cotton on the place, after deducting all expenses, 
and the accounts my son unnecessarily contracted, would 
leave scarcely anything to pay on the mortgage.” * * 
“J made no stipulation or agreement either by word or 
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deed or promise, not even an understanding, about my 
son’s going on the place.” * * * “TI had previously 
forbid him from going on the plantation or having any- 
thing further to do with the business. The overseer was 
notified of this. I at last directed him to take his wife to 
my home-place, where there were comforts, and where I 
spent my winters, and he never went back on the Wilkins, 
except on a visit and of my permission.” * * * “The 
idea never entered into my head that I would turn over 
my Echols and Wilkins places, with some 100 negroes, to 
my son, constituting the bulk of my estate, to the manifest 
injustice to my other children. My son Jesse made ap- 
plication to purchase some land for him; spoke of a place 
in Baker and some other places, stating that Mrs. McLaren 
intended to turn over to him his wife’s negroes; that he 
had no land, and he was at a great loss what to do with 
them; that he was going into the service, remarking at the 


same time that she was paying his wife $2,200.00 hire for 
them by the year. After talking the matter over, I finally 
agreed to take the negroes at the same rate and work them 
on my Wilkins and Echols places, which he readily and 


* * * 


gladly agreed to do.” * 

“ When I bought the Wilkins place, I did not purchase 
it expressly for my son; I bought it alone, and for the pur- 
pose of giving my son employment; to make an honorable 
farmer; to correct those bad habits of his; to start him off 
in life with correct notions, with integrity, honesty and vir- 
tue. and to learn him to deal fairly with all men, so that 
when he became of age he would be capable and fit for 
business and life’s turmoils.” * * * “I put him on 
the Wilkins place, and said to him that he had a good place, 
a good set of hands, well trained by his uncle, Joe Bond, 
and all he had to do was to be steady, attentive, and to 
keep out of Albany. I repeated this so often, and urged 
it time and again, that Cannon might have been present 
and may have said as much to him. Cannon had his or- 
ders from me, when Jesse got married, that he had nothing 
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further to do with the plantation, and Bush, my overseer 
on the home place had directions to do all he could to help 
Cannon and Jesse along, for the place belonged to me. 
I never said to him to go to work and pay for the place. 
He never could have done that. It would have bankrupted 
him, as it did many others who bought at Col. Bond’s sale.” 
* * * “My son did not have the full and free use of 
the crops. He did not, in fact, exercise any control over 
them whatever. He did not pretend to have any, nor 
never gave an order in relation to them without my know]l- 
edge. He had a brand, ‘J. S. Beall,’ made to brand the 
cotton with, which I did not engage a thought about, as it 
was mere matter of pride or fancy on his part. * * * 
I did not purchase the Echols place at the request of my 
son Jesse, and did not buy it for him, and never wrote him 
to that effect in the army, nor neither did I turn it over to 
the overseer as his property. My son knew nothing about 
my intentions to make the purchase, or had no knowledge 
of it until after I had bought it. *-.* * I only took 
them for what he said Mrs. McLaren was paying hire for, 
without asking any questions in regard to the number, or 
capacity, or quality of the hands. I did not buy the Echols 
place with any reference to his wife’s negroes whatever. 
It was not talked of nor mentioned by either of us. I 
bought the Echols place in the fall, and he did not know 
until near January that Mrs. McLaren was going to turn 
over his wife’s property,” * * * which I agreed to 
pay to my son in life, and which I intended to carry out 
in good faith by paying over the money to her.”—The 
same being legal, pertinent to the issues on trial, and 
should have been allowed to go in evidence to the jury. 

(6.) Because of newly discovered evidence, as set forth 
in the following affidavits of J. L. Dozier, C. B. Wooten, 
D. H. Pope, and defendant. 

Dozier’s affidavit: That soon after the bill in this case 
was filed, Jasper Cannon, who was a witness for complain 
ants, handed deponent a sealed package, saying it con- 
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tained a contract entered into between the complainants 
and him, to the effect that if Cannon’s evidence gained the 
Wilkins and Echols places, they, the complainants, would 
give him, Cannon, $1,500 a year to oversee them as soon 
as they were gained by his evidence. Deponent put said 
package away; cannot find it; Cannon lived at his house 
in 1875, and may have taken it; told Cannon during the 
trial that his evidence was about to rob defendant, and he 
felt it his duty to tell of this contract; Cannon told me I 
ought not to do so; does not remember the exact date 
said paper was handed him; said nothing of it before. 
Deponent distinctly remembers that said Cannon said, “If 
his evidence gained the places, he was to get $1,500 per 
year for overseeing them.” 

C. B. Wooten, D. H. Pope and defendant’s affidavits: 
That neither of them knew of the facts set up in Dozier’s 
affidavit until after the verdict rendered. Wooten and 
Pope were the only counsel for the defendant.—All these 
affidavits were made after verdict. 

(7.) Because the court erred in charging the jury as fol- 
lows: “But if you should believe, from the evidence, 
that the agreement set up in the complainants’ bill was 
made by Jerry Beall with Jesse, and that Jesse, acting 
under said agreement, entered on the Wilkins and Echols 
places, took possession and control of said places, and 
worked them under said agreement, and turned over the 
proceeds to Jerry, and so continued to do, by himself or his 
authorized agents, until his death, this would give Jesse 
such an equity as would entitle him, by paying the price so 
agreed upon, to have the land, and which equity, if exist- 
ing, would descend to his heirs at law.” 

(8.) Because the court erred in charging the jury as fol- 
lows: “You would, therefore, next consider, from the 
evidence, whether Jesse paid for said lands or not. In 
considering this question, you will take into account any 
amount that Jerry Beail had in his hands of Jesse Beall’s 
from the following sources: First, trust funds from the 
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Sanford estate; second, interest in the two lots sold Eng- 
lish company; third, trust fund, the Moughon estate; 
fourth, the rents, issues and profits in the lands for the 
years it was held by Jerry, after Jesse’s death and before 
the sale to complainants. The cotton raised on the place 
in controversy, rents, issues and profits of the place, less 
the expense, as shown by the evidence, from the time Jesse 
went in possession until his death, that went into Jerry 
Beall’s hands. If you should believe, from the evidence, 
that the cotton was Jesse’s, then the burden would be on 
Jerry to show what expense should be taken out of it. 
Fifth, the rents, issues and profits from the time it was 
taken back from Woodward estate up to this date. You 
will look to the evidence to see what amount of funds 
from each and all of these sources went into the hands of 
Jerry Beall, as the funds of Jesse Beall, and you will ap- 
propriate the aggregate amount of these funds, first, to 
the payment of the land; and any excess of fund arising 
from the cotton raised on the place, or from the rents, issues 
and profits, as before stated, over and above what is re- 
quired to pay for the lands, you would find for Mrs. Clark, 
complainant, and her son, Jesse, the said excess, as well as 
find the lands the property of the heirs of Jesse Beall. If 
you find from the evidence that the funds aforesaid were 
not sufficient to pay for the lands, you would find the 
lands to be the property of the heirs of Jesse Beall, subject 
to an encumbrance in favor of Jerry Beall for the amount 
of unpaid purchase money under the agreement between 
Jerry and Jesse, and you would further find a cancellation 
of the notes and deeds between Jerry Beall and complain- 
ant.” 

(9.) Because the court erred in charging the jury as 
follows: “In appropriating the funds of Jesse Beall, as 
above stated, you will first appropriate those arising from 
the cotton raised on. the land, and the rent, issue and profits 
of said land, and if they are sufficient to pay for the lands 
sold under said agreement with Jerry and Jesse, you will 
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then not consider the trust funds at all, as they will only 
be taken into consideration by you in case the amount 
arising from rents, issues and profits and cotton raised on 
the land are not sufficient to pay for the lands. In that 
event. you will take into consideration the trust funds, and 
appropriate a sufficiency of them only to make up the de- 
ficiency in the amount of the others in paying for the 
lands.” [“Approved, except that it is a mere extract from 
that portion of the charge; not even the whole paragraph 
is here stated, and cannot be fully understood from that 
portion that is stated.” ] 

(10.) (Disapproved. ) 

(11.) Because the court erred in charging the jury as 
follows: “If you should find that only one of the 
places was included in the agreement of sale between 
Jerry and Jesse, either the Wilkins or the Echols place, 
you would make the appropriation of said fund, as appli- 
cable to the one place included, in like manner to the 
payment of such place included in the agreement, and 
your finding would be under the same rules. You would 
then further find for Jerry Beall vs. all the makers of the 
notes (subject to the same rules heretofore given you, as 
to credit on account of the rescission of the Woodward 
sale), such proportionate amount of such notes as the value 
of the place not included in said agreement between Jerry 
and Jesse would bear to the one included in said agree- 
ment.” 

(12.) Because the court erred in charging the jury as 
follows: ‘Upon the subject of what funds of Jesse’s 
you can appropriate to the payment of the lands, it is im- 
material at the time the funds were received, whether be- 
fore or after the agreement between Jerry and Jesse.” 

(13.) Because the court erred in charging the jury as 
follows: “Unless there is some evidence before you 
outside of the will of Moughon, creating a trust in favor of 
Jesse Beall, the money bequeathed by the will of Moughon 
to his daughter, Jerry’s wife, such as was reduced to pos- 
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session by Jerry previous to the year 1866, would, by law, 
have become the property of Jerry Beall, the husband.” 

(14.) Because the court erred in charging the jury as 
follows: “If the evidence shows that either place was 
bought in Confederate money, you will observe the date 
and the table setting the value of Confederate money in 
determining the price of the place.” 

(15.) Because the court erred in charging the jury as 
follows: “If you should find that ‘there was such an 
agreement as is above stated, and that it was acted under; 
as before stated, and that there is a sufficiency and excess 
of the funds arising from the sources other than the trust 
funds heretofore enumerated to pay for the lands, you 
should so appropriate it; your finding would be, ‘We, the 
jury, find for the complainants, the heirs of Jesse Beall, 
the Wilkins and Echols places described in the bill and 

amount for rents, issues, profits and cotton raised on 
said places, and that there be a specific performance of said 
agreement, and that the notes. mortgage and deeds made 
by complainants to Jerry Beall be canceled.’” 

(16.) Because the court erred in charging the jury as 
follows: “If you should find for a specific performance 
of the agreement aforesaid, and that it required a part of 
the trust funds to pay for the lands, then your finding 
would be the same as above, except you would not find 
any excess for the heirs of Jesse Beall, as there can be no 
verdict for any excess of the trust funds.” ‘Or, if you 
should find a specific performance, and all the funds were 
insufficient to pay for the land, you would add to this, by 
finding for Jerry Beall the balance still due on said lands, 
under the agreement between Jerry and Jesse.” 

(17.) Because the court erred in charging the jury as 
follows: “Or, if you should find that only one of the 
places was included in the agreement between Jerry and 
Jesse, your finding would be under the same rules as ap- 
plicable to this different state of facts.” 

(18.) (Disapproved. ) 
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(19.) Because the court erred in giving the following 
requests of complainants to the jury: “If you should be- 
lieve, from the evidence submitted to you on this trial, that 
Jerry Beall, in the year 1859 or 1860, bought the Wilkins 
place for his son Jesse, and then or afterwards agreed with 
Jesse that when he paid him the purchase money the same 
would be his property, and put him in possession of said 
property, took possession and control of the same under 
said agreement, and remained there till his death, then 
you can find and decree that said contract be specifically 
performed, on the said purchase being complied with.” 
“2. If you further believe that in October, 1862, said Jerry 
Beall bought the Echols place for the like purpose, and 
that Jesse accepted and held that place consolidated with 
the Wilkins place, you may also decree specific perform- 
ance of that contract, upon proof of payment of the said 
purchase money. In considering whether said agreements 
were made, you can look to the relation and condition of 
the parties, the declarations made by Jerry and Jesse Beall 
while the latter was in possession of the places, the value 
of the same, as to who hired the overseer, who controlled 
and had dominion, in whose name were the crops made 
and stored, and low marked, and also who paid taxes on 
the property, and the testimony of all the witnesses, to 
arrive at the truth; and if, after considering the whole of the 
evidence, you are satisfied that such a trade or agreement 
was made, and that the same has been complied with in 
equity, then you can decree that the said agreements may 
be specifically enforced.” “3. If you should come to the 
conclusion that the said agreements were made, and the 
purchase money paid by Jesse Beall, then you can inquire 
as to the value of the rents of said property from January 
1868-9 or 1870, or the time Beall took possession back 
from Woodward; also the value of all cotton made on said 
places stored in Je<se’s name and appropriated by Jerry 
Beall, and decree for the plaintiffs any amount you may 
find in excess of amount necessary to pay for the land, 
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after using the trusts in the hands of said Jerry, as trustee, 
and you shall be of opinion that the said amount is due, 
after paying for the said Wilkins and Echols places, if the 
excess arises from the rents, issues and profits of land.” 
“4. In determining the question of whether Jesse Beall had 
paid for said places, you can inquire of the value of what 
amounts Jerry Beall was due Jesse on the trust estate of 
Moughon and Sanferd, and if you find that Jesse’s interest 
in said estates exceeds the purchase money for the two 
places, then you may appropriate so much of said amounts 
as will pay for the places; but you will not find any decree 
against Jerry Beall for or on account of said trust estate ; 
and if said trust estate will and have paid these said debts, 
then I charge you that you may so find, and decree the 
execution of said contract. For it is immaterial whether 
Jesse paid his father the cash, or whether his father was 
indebted to Jesse a sufficiency to pay the same. If he had 
a sufficient amount, that will in equity amount to pay- 
ment.” “5. In arriving at the value of the cotton and 
the rent of the lands, you can take the highest and lowest 
proved value; or you can arrive at the value from all the 
evidence you think would be the true value.” “6. If you 
shall be of opinion that the agreement was made, and the 
payments made as indicated, and that there is a balance 
due complainants from the sale of the two lots, the rents, 
cottons, then I charge you it is immaterial to consider 
whether the land was sold by Beall and bought back by 
him. If the land in equity was Jesse Beall’s, then the sale 
and purchase back does not affect the complainants’ (un- 
less they have notice of their equities) right to have the 
contract executed in a court of equity. Therefore, if you 
believe that the contract ought to be set up in equity, you 
will enjoin the common law suits, or cancel the notes and 
deed in the sale by Jerry Beall to complainant.” 

(20.) (Disapproved. ) 

(21.) Because the court erred, after giving, or in giving 
the following charges, as requested by defendant’s counsel, 
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in adding therein and thereto the words contained in brack- 
ets: “If the evidence shows that Jesse Beall did not claim 
said property to be his own, but acknowledged it to be the 
property of his father, and went tpon the same by consent 
of his father, and with parol agreement on the part of 
his father that if he would be steady, go to work, make 
money, and pay what the property cost, the same should 
be his, and Jesse did not do so, [in whole or in part], 
but left the place without having paid for the same [or 
any part thereof], then Jesse acquired no title to the prop- 
erty, [provided said abandonment was final, and not with 
an intention to return, and was voluntary on Jesse’s part, 
and not the result of any act of Jerry’s.]” 

(22.) Because the court erred, after giving the follow- 
ing request of defendant’s counsel : “ If the evidence shows 
that Jesse was a minor and a boy of wild, irregular habits, 
and his father placed him upon said. property with a view 
to give him employment and steady habits, and told him, 
if he would settle down, be steady. go to work, and make 
money enough to pay what the property cost, he might 
have it when so paid for, then in order to entitle Jesse to 
said property and the cotton made thereon, the evidence 
must show that he complied substantially, at least, with 
these terms ; and if he failed to do so, then he acquired no 
title to said property, and complainants cannot recover on 
account thereof; and this is so, although the said Jerry 
Beall, as trustee, may have had, or afterwards acquired 
property or assets in which Jesse had an interest,” in add- 
ing thereto the following: “ Unless the failure to comply 
by Jesse was caused by the act of his father.” 

(23.) * * * * * * 

(24.) * * + * * * 

(25.) + * 7 * * * 

(26.). Because the court erred in this, to-wit: He gave 
in charge to the jury the following portion of a written 
request of defendant’s counsel, to-wit: “In order to hold 
Jerry Beall bound by a parol agreement as to the land, 
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the terms of the agreement must be clearly set forth and 
proved, and though Jerry Beall may have received funds 
belonging to Jesse into his hands, said funds cannot be 
applied in payment of said lands, unless there was a con- 
tract of sale on the part of said Jerry Beall, and of pur- 
chase on the part of Jesse Beall ;” and refused to give the 
concluding part of said request, which was in the following 
words, to-wit: “By which the parties agreed to such ap- 
plication of funds. The fact that Jerry Beall may have 
such funds is no reason of itself why the same should be 
applied to said land.” 

(27.) Because the court erred in giving in charge to the 
jury the following portions of a written request of defend- 
ant’s counsel, to-wit : “If the complainant in his bill relied 
upon a part gift or sale, with possession, and with the un- 
derstanding that Jesse S. Beall was to have the property 
when paid for, then valuable consideration for the agree- 
ment is not involved in this case,” and adding the follow- 
ing: “Unless there has been a part performance of the con- 
tract by Jesse;” and in refusing to give the following con- 
cluding words of said request: “And value realized collater- 
ally in other transactions by Jerry Beall from Jesse Beall or 
his kindred, is not to be considered by the jury.” 

(28.) Because the court erred in refusing to charge as re- 
quested in writing by defendant’s counsel as follows: “Suits 
for lands, whether legal or equitable, cannot be brought 
out of the county where the land lies; and if the evidence 
shows that the land in question is not situated in Dough- 
erty county, then the jury cannot find the same for the 
complainants.” 

(29.) Because the verdict of the jury in this case is 
contrary to law,and without law to sustain it. 

(30.) Because the verdict is contrary to evidence, and 
without evidence to sustain it, and contrary to the weight 
of evidence. 

(31.) Because the verdict of the jury is contrary to the 
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equity and justice of the case, and contrary to all the prin- 
ciples of equity, law and right. 

(32.) Because the court erred in excluding from the 
jury, when offered by the defendant's counsel, the follow- 
ing testimony of defendant, Jeremiah Beall, as appears in, 
and was a part of his answer to interrogatories, duly and 
legally sued out and executed in this case: “The conver- 
sation I had with John R. Lee grew out of an allusion made 
in regard to Col. Bond’s will, directing his lands to be sold, 
and as I thought not politic, and multiplying trouble to his 
estate, saying that I had a shorter way of disposing of my 
real estate. I could leave Joe my home place, Jesse my 
Wilkins place, and Jimmy my lands up the country. I did 
not say I had given off, for my children were then all un- 
der age, and Joe only 14 years of age, and it was a mere 
casual conversation and intended nothing by it.” [Judge’s 
note: “There having been no evidence admitted upon the 
subject of this conversation or any part of it, I could see 
no reason why it should be explained.” ] 

(33.) Because the court erred in refusing to let defendant 
prove by John R. Lee that he and said Lee had a conver- 
sation at the Beall place, in said county, in 1860, in which 
the defendant said to Lee that he had told Jesse, his son, 
that if he would go on the Wilkins place, become steady 
and sober, and go to work and make the money on the 
place to pay for it, he would give it to him, and that de- 
fendant’s object was to make him steady, sober and indus- 
trious; and because the court erred in admitting the sayings 
of Jesse Beall, as appears in the evidence from several 
witnesses, which go to show title in himself,—defendants 
contending that title cannot be set up in that way, and 
that the sayings of a party against himself, only, are legal 
evidence in a case like this, and defendants having so ob- 
jected to such evidence when the same was offered. 

(35.) Because of the facts set upin the following affidavit 
of A.N. Walker: That Jesse Youngblood, one of the jurors 
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that tried the case, is a half brother of Jasper Cannon, and 
that they were, at the time of the trial, very intimate and 
friendly, and are so yet. 

(36.) Because of the facts set forth in the affidavit of S. 
P. Salter: That since the trial of this case, he had a con- 
versation with Jasper Cannon in relation to the paper 
referred toin Dozier’s affidavit. Cannon said,“Let Dozier 
produce the paper; that he had betrayed confidence, and 
that he would publish Dozier;” that “* Dozier did not, or 
ought not to know what was in the paper; that it was 
sealed, and Doziercould not open it; that he did not think 
the court could open it.” Deponent replied that the court 
could open him, Cannon, and the paper too. Cannon then 
said,*I have never told Dozier what was in the paper,” but 
that he would tell me. He said, “It contained a contract 
between him and C. M. Clark, to the effect that when Clark 
gained the Wilkins and Echols places he, Cannon, should 
oversee on said places for two years, at $1,500 a year.” 

Defendant claims that these affidavits show that Jasper 
Cannon had an interest in the case. 

The complainants, by leave of the court. and over the 
objection of defendant’s counsel, made a counter-showing 
to the foregoing affidavits, by putting in evidence the affi- 
davit of J. R. Lee: That he was the overseer of defendant 
in 1861, 1862, 1863, 1864 and 1865; had charge of Beall 
place; Jesse had control of Wilkins, and spent most of his 
time there; married in summer of 1861; moved his family 
to Beall place following winter; said it was a better house 
than was on the Wilkins place; still had control and pos- 
session of Wilkins place, claiming it and giving directions 
to the overseer, Jasper Cannon. In 1861 defendant told 
me he bought the Wilkins place, and he intended it to be 
Jesse’s when it was paid for; that he intended the Beall 
place for Joe, and his place in Baldwin for James. There 
were over 300 bales of cotton made on Wilkins in 1861. 
Is familiar with Beall place; lands sold to English com- 

v 71-54 
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pany in 1866. Lots 210 and 213 better than average lots. 
Putting the 3,000 acres at $10, he would say these two 
lots were worth $15 (per acre). Sworn to February 27, 
1869. 

The affidavit of Jasper Cannon: That in first of 1860 he 
was employed by Jesse to oversee the Wilkins place in 
Lee county. Jesse was in possession of it, claiming it as 
his own ; supposed Jesse had titles to all said property until 
the spring or summer of 1860, when he heard his father 
say to him, this plantation and property is yours, when 
you make the money to pay for it at what it costs, and it 
will be an easy matter for you to make it, if you will be 
economical and industrious. Jesse lived on the place until 
summer of 1861, when he married; then went up the 
country ; in the winter he took his wife to Beall place, giv- 
ing as a reason that it had the best house on it for his 
family. He resided on Beall place till he went tothe war, 
and during this time, and while in the war, was frequently 
on Wilkins, claiming it as his own, and giving me directions 
and orders as to the crops,etc. When he went to the war 
he referred me to his father for directions. Up to this 
time, defendant took no control of the place; but after- 
wards gave me some instructions as to planting the crop of 
1862. I left this place for the war in May, 1862; went to the 
same company Jesse belonged to, and Jesse claimed the 
Wilkins place up to his death; that he received a letter 
from his father in 1863 notifying him of the purchase of 
the Echols place. Jesse was delighted at it, believing this 
purchase made his one of the best places in Southwestern 
Georgia. Knew Jesse was very anxious to purchase Echols 
before he went to the war, and heard him speak to his 
father of it, who replied that Jesse had better wait until 
he made money enough to pay for the place he had. About 
130 to 150 bales cotton made in 1860, and over 300 in 
1861; all stored with Sims & Rust’s warehouse, in Albany, 
in Jesse Beall’s name, by me, and as he instructed. After 
I came from the war, I held a note on Jesse ; called upon 
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defendant to pay it; he declined, saying he could not pay 
Jesse’s debts. Defendant stated he had shaved some of 
Jesse’s debts, and proposed to do so with me, which I de- 
clined. Defendant afterwards paid it in full. Was pres- 
ent at the sale of the personal property bought to stock 
this place in 1859 and 1860; all bid off by Jesse, who con- 
sulted with me about it. I aided him in making the selec- 
tions. Sworn to February 27. 1869. 

D. A. Vason’s affidavit: Was one of first counsel in this 
case. The facts stated in the bill in relation to the con- 
tract made with Jerry Beall and Jesse were obtained from 
Y.G. Rust, Jasper Cannon, J. R. Lee and Walker, deceased ; 
all found out before the last marriage of Mrs. Clark. I col- 
lected most of it in affidavits, and the testimony of Cannon 
was same as he previously gave. Deponent believes these 
facts are true; never saw or heard anything that would 
cause him to doubt it. These facts were not known, or 
reported known to Mrs. Clark until after the same, as above 
stated. Sworn to May 5th, 1883. 

G. J. Wright and J. A. Davis’ affidavit: The bill in this 
vase was filed in the fall of 1868; Eugenia Beall was a 
widow, and the facts set forth in said bill were obtained 
from Jasper Cannon, J. R. Lee, J. M. Walker, Y.G. Rust, 
H. J. Cook, J. A. McLaren and said Eugenia; and the wills 
of Moughon and Sanford and inventories and appraise- 
ments made by defendant on said estate. The affidavits 
of Rust, Cook, Walker, Cannon and Lee, here shown to 
the court, were obtained by D. A. Vason and ourselves, 
without conversation with C. M. Clark, and said affi- 
davits are substantially as the information given us, on 
which the bill was filed; and that Cannon’s evidence is 
the same in substance in his affidavit and on the trial ; are 
ignorant of any inducement held out to Cannon or any one 
else to swear; had no conversation with Clark about the 
case until after his marriage, December 24th, 1868, and do 
not remember any then, until the spring afterwards. Sworn 
to May 19th, 1883. 
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C. M. Clark’s affidavit: Was married to Eugenia Beall 
December 24, 1868 ; some few months afterwards he was 
made a party in this case ; Cannon’s testimony had been 
given in before he knew him. A few years after, Cannon 
moved to Laurens county. I went to get him to attend 
court here as a witness in this case, preferring to have him 
on the stand. He came to court. Case not tried. After 
court I proposed to him, if he would return to the county, 
that I would give him $1,250 a year as soon as I could get 
some land for my wife. She was then suing for, and had 
some prospect of getting the Pace lands, as well as the 
Wilkins and Echols places. Recollection is | wanted Can- 
non for the Pace lands; not certain which. He accepted 
the proposition, and it was reduced to writing and given 
to him. My object in employing Cannon was, that he was 
a good manager, fine business habits, skilled farmer, and 
had managed successfully for Jesse Beall and others; also 
preferred to have him live in the county, so as to get him 
to swear from the stand. Most positively denied his pur- 
pose was to bribe him as a witness or to affect his evidence, 
or that he was induced to make this contract as a compen- 
sation for his testimony, or that he has ever paid. or prom- 
ised to pay him anything for his evidence. Sworn to April 
11, 1883. 

Jasper Cannon’s affidavit : Has seen the affidavit of 
Dozier before set out. The following inaccuracies and 
misstatements are made therein: 1. He did leave with Do- 
zier sealed package containing contract with Clark; it 
was 1873 or 1874; that his testimony had been fully given 
in on February 27, 1869 ; the comtract was not a compen- 
sation for his evidence. After he made his affidavit of 
1869, he moved to Laurens county. In 1873 Clark came to 
get him to attend court, which he did ; case not tried. Clark 
was anxious for him to move back; that if I would, he would 
give $1,250 to oversee the plantations, as he was sanguine 
that his wife would recover them. I accepted ; the same 
was reduced to writing, and left with Dozier; never have 
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asked for it since; regret it is not produced, to speak for 
itself. Did return to this county; been here ever since, 
and denies that any one has ever given, or promised to 
give him any consideration for his evidence ; denies that 
he ever told any one Clark was to give him $1,500 per year 
to oversee if my evidence gained the case, or anything like 
it. Positively denies that any such agreement was made. 
The only reason urged by Clark for employing me was, 
that I was an experienced manager; that I had overseen 
one of the places before for Jesse successfully, and that he 
wanted me now, so I could be put on the stand as a wit- 
ness; $1,200 not extraordinary wages, for up to 1873 I 
never received less than $1,090 in this section, and on places 
smaller than these two places. Denies that he was opposed 
to Dozier showing the contract. Dozier did call on me to 
state whether the sealed package was not a contract be- 
tween me and Clark; I said that it was, but it had nothing 
to do with this case, when he intimated there was some- 
thing wrong aboutit. I told him to bring it into court and 
let it speak for itself; I proposed to meet it and stand by 
it. Reiterates what he swore to on the stand, and in his 
former affidavit, and says they are true, and it is strange 
that his evidence, which has been published and known 
since 1869, at this late day should be suspected, upon such 
a flimsy foundation, and his character for truth and verac- 
ity thus aspersed. Sworn to April 5,1883. On the 5th of 
May, 1883, the following addition is made in a different 
handwriting: That since giving the above affidavit he has 
doubts in his mind as to whether it was $1,250 for both 
places or for each place; it may have been the latter ; if so, 
it is specified in the written contract, which he hopes will 
be found. These affidavits were put in as complainant’s 
counter-showing on the newly discovered evidence. 

2. The first of the grounds of this motion for a new trial 
which we shall notice, is that numbered 6, together with 
35 and 35, which all relate to the incompetency of the 
juror, Youngblood, who was shown to have been a half- 
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brother of Jasper Cannon, the principal witness for com- 
plainants in the case. Defendant discovered after the trial, 
as was shown by affidavits of Duzier, Salter and others, 
that Cannon was directly interested in the event of this 
. suit. That he was under a contract with Clark, the guar- 
dian of young Jesse Beall, and the administrator of Jesse 
S. Beall, to oversee the Wilkins and Echols places, in case 
they were gained by his evidence in the case; that this 
contract had been reduced to writing, and signed by the 
parties, and had been left by Cannon with Dozier, who 
concealed his knowledge of it from the defendant until the 
trial was over, when for the first time he made it known 
to his counsel. That a writing of this character was left 
with Dozier is evident, not only from what Cannon told 
him and Salter, but also from the counter-affidavits of Can- 
non and Clark. Cannon had given an affidavit, which was 
used on the motion to dissolve the injunction. Afterwards 
he removed from Dougherty to Laurens county. To in- 
duce him to return and testify personally in the case, in- 
stead of testifying by interrogatories, and to be certain to 
have him present at the trial for that purpose, Clark states 
in his affidavit that, at the time of employing him at $1,250 
to oversee, and reducing the contract to writing, it was 
understood that this agreement should go into effect as 
soon as he could get some land for his wife, who was then 
suing for and had some prospect of getting the Pace lands, 
as well as the Wilkins and Echols places. His recollection 
is, that Cannon was wanted for the Pace lands, but is not 
certain which; employed Cannon because he was a good 
manager; had fine business habits; was a skilled farmer; 
had managed successfully for Jesse Beall and others, and 
preferred to have him live in the county, so as to get him to 
swear from the stand; denies most positively that this 
agreement was intended as a bribe, or that he ever paid, or 
promised to pay him anything for hisevidence. This state- 
ment is substantially corroborated by Cannon’s affidavit. 

Notwithstanding their respective disclaimers, this transac- 
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tion, to say the least, has a suspicious appearance, and if 
these facts had been before the jury, they might have mate- 
rially affected the weight and credibility of Cannon’s tes- 
timony. It is quite true, that if the only object for which 
it is now adduced was, by discrediting the witness, to set 
aside the verdict, and thereby obtain a new trial, it came 
too late, and would not be available for that purpose. 

But it goes further than this. Had the defendant and 
his counsel been apprised of the facts in time, and had 
they then known the alleged interest of this witness, they 
would have hardly permitted his half brother to try the 
case as one of the jury, and to pass upon their rights. The 
juror swears that he knew nothing of Cannon’s interest in 
the matter, and the only circumstance that can cast even 
the least shadow of doubt upon the truthfulness of his 
denial is the fact of their intimacy and friendship, coupled 
with their near kinship. The trial by jury cannot be too 
carefully guarded, to protect it not only from unfairness, 
but also from any uncertainty on that score. Jurors should 
be above suspicion. Omni exceptione majores. On an- 
other hearing, this wrong can be avoided. The defend- 
ants will be then left free to assail the witness, if they 
deem it advisable, and will not be trammeled in their de- 
fence by the presence of his kinsman upon the jury. 
There can be no doubt that he was an improper juror. 28 
Ga., 439; 47 1b., 538. 

3. Did the evidence in this case make out such a verbal 
agreement between Jeremiah Beall and his son, Jesse S., 
touching the Wilkins and Echols places, or either of them, 
and the crops raised thereon, and the rents and profits 
issuing out of them, as would justify a court of equity in 
decreeing a specific performance of the alleged agreement 
and compelling the defendant to account to the heirs of 
Jesse S. Beall for the said crops, rents, etc., or in the event 
that the agreement was established, was it sufficiently 
shown that there was such a part performance on Jesse’s 
part as entitled the complainants to the decree in their 
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favor? It the evidence is insufficient, under the rules of 
law, to establish satisfactorily either one of these proposi- 
tions, then this verdict was contrary to law, the equity and 
justice of the case, and was without evidence to support 
it, and the new trial asked for should not have been re- 
fused. There can be no question that the existence of the 
agreement itself should not have been left in doubt. 
Hence, the courts have always been averse to acting upon 
expressions picked out of casual conversations, or extracted 
from correspondence between the parties themselves, or 
of the vendor with others, especially where that corre- 
spondence is not forthcoming, or from acts of the parties 
of an equivocal character, which may as well be referred 
to something other than the alleged agreement, or from 
the inducements which an anxious parent holds out to 
a wild and dissipated child, to effect his reformation, and 
the like. 

In the case of Printup vs. Mitchell, 17 Ga., 558, 566, 
Lumpkin, J , in noticing two points in the charge of the 
judge of the superior court, said: “ In commenting upon 
admissions, he remarked that, when clearly established 
they were entitled to high consideration. Knowing, as we 
do, the danger of this species of evidence, we think it best 
not to relax any of those rules which are designed to guard 
it against abuse. It is not only necessary that the declar- 
ations should be clearly proved, but they should, say the 
books, be deliberately made and precisely identified.” 
(Citing authorities. ) 

“Indeed, verbal admissions hastily and inadvertently 
made, however clearly established, should have little or no 
binding efficacy ;” citing numerous other authorities. 

“Tt is unquestionably true, that while all experience 
teaches that verbal declarations should be received with 
great caution, subject as they are to much imperfection 
and abuse, still, they exert usually a most controlling 
effect upon the minds of the jury. 
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“Our learned brother instructed the jury to weigh the 
evidence and render a verdict accordingly. 

“A parol contract for land, like the reformation of a deed 
by parol proof, should be made out so clearly, strongly and 
satisfactorily as to leave no reasonable doubt as to the 
agreement. It is a serious matter to substitute a parol 
sale of real estate for a deed.” 

In a case for the specific execution of a contract, the 
proof must not leave it in doubt whether the contract 
existed or not. Hverett vs. Towns, 17 Ga, 15. 

While it is not indispensable that the agreement should 
be established wholly by direct and positive evidence of its 
existence, and while it may be inferred from acts and con- 
duct clearly referable to it, yet such acts must be of an un- 
equivocal and unambiguous character, and must be estab- 
lished by testimony clear, definite and unambiguous in its 
terms; they must be such as necessarily result from the 
agreement, and as the party would not have done, unless 
on account of that very agreement, and with a direct view 
to its performance, and the agreement so set up must 
appear to be the same as the one alleged to be partly 
performed. Lester vs. Foxcroft, 1 White & Tudor’s Lead. 
Cas. Equity, 507, English and American notes, passim; 
Shepherd ws. Shepherd e¢ a/., 1 Md. Ch. R., 244, 248 and 
citations; Code, §3187 and citations, especially Russell, 
adm’r, vs. Switzer, 63 Ga., 723, 725, where the cases are 
collated and reviewed by Bleckley, J. 

That the same fullness and certainty of proof as to the 
terms of the agreement is requisite, was held and adjudged 
by this court in the well considered case of Miller vs. Cot- 
ten et al., 5 Ga., 341. The able and exhaustive opinion 
of Judge Lumpkin in that case has been since followed, 
and from it and its successors on the same line the provis- 
ions of our Code, both as tu the force and effect of admis- 
sions (§3792), and the circumstances under which a parol 
agreement for the sale of lands will be specifically execu- 
ted, already cited, have been drawn; in fact these sections 
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embody principles, long previously established by the com - 
mon law courts, and are merely declaratory of these prin- 
ciples. These are the rules controlling in cases of agree- 
ments founded upon a valuable consideration. If the 
present had been that case, it would have fallen far short 
of the requirements of the law, as to the amount and 
character of proof necessary to sustain the allegations in 
complainants’ bill; but it is a much more questionable 
case than one founded on such a consideration. 

This was a mere voluntary promise made by a father 
to his minor son; the lands, hands and stock all belonged 
to the father; the son contributed nothing that did not be- 
long to the father, and which he had not a perfect right to 
control. It is too plain to require argument. that the 
specific performance of a voluntary agreement, or merely 
gratuitous promise, will not be decreed ; there must at least 
have been possession of the lands given under the agree- 
ment, upon a meritorious consideration, accompanied with 
valuable improvements made upon the faith thereof, be- 
fore a court of equity would be authorized to intervene in 
behalf of such a party. Code, §3189. Dorsey vs. Park- 
wood, 12 Howard R., 126, was a much stronger case than 
this for a specific performance ; in that case, the bargainer 
had no right ‘to the serviees of the bargainee; in this he 
had, yet the Supreme Court of the United States held, 
without dissent upon the part of any of its members, that 
“an agreement whereby the purchaser of a plantation 
bound himself” by writing, as appears from the record, 
“to transfer to his son-in-law one-half of the plantation, 
slaves, cattle and stock, as soon as the son-in-law should 
pay for one-half of the cost of said property, either with . 
his own private means or with one-half of the profits of 
the plantation, was deficient in mutuality. The son-in- 
law was not bound to render any services nor pay any 
money. It was a nude pact. It was not an alternative 
obligation upon the son-in-law, because the election to pay 
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his half out of the profits would have been merely paying 
with another man’s money.” 

From the evidence on the trial, it is apparent that 
the parties never contemplated that Jesse S. Beall 
should pay for these plantations, otherwise than by the 
profits thereof, and these profits were certainly the right 
and property of his father, made upon his land and by the 
labor of his stock and hands. It does not appear that any 
of Jesse’s hands worked these lands when the crops in 
controversy were made; true, a portion of the time, his 
wife’s hands were on the place, but then it is satisfactorily 
shown that they were hired, and their hire paid to the wife 
by the father. The jury have found by their verdict that 
none of the trust estate held by the father for Jesse has 
gone or should have gone to the performance of Jesse’s 
part of this agreement, and this finding accords with the 
evidence had on the trial. Jesse’s representative seems 
to have taken this view of the matter, for he now has a 
proceeding pending in Baldwin superior court against the 
father to compel him to account for these trusts. Whether 
this proceeding was instituted before he was made a party 
to this bill does not. satisfactorily appear. Although a de- 
fendant to the bill, he seems to have been willing to occupy 
this position in relation to the litigation; he certainly did 
not object, nor is it material to inquire why he did not; 
it is enough to know that his interests were antagonistic 
to those of the principal defendant, and were consonant 
with the claims preferred by the other complainants. 
The points made und urged by the complainants are not 
aided by the decisions of this court in the case of Mims 
vs. Lockett, 33 Ga., 9, or the case of Porter vs. Allen, 54 
Ga., 523. The agreement in the former case was founded 
upon a valuable consideration. It was made in conse- 
quence of a contemplated marriage, which afterwards took 
place; and that marriage is such a consideration is familiar 
doctrine, and taking place after the agreement, it will be 
presumed to have been an inducement to the marriage. 
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Verplank vs. Sterry, 12 Johns. (N. Y.) R., 536; Atherly on 
Marriage Settlement. The marriage being consummated, 
the son-in-law, with the consent of his wife’s father, in pur- 
suance of the agreement, went into possession of the land, 
and made valuable improvements thereon. The other case 
is an exposition of section 3189 of the Code, and decides, 
among other things, that the conditions specified under 
that section must exist, to entitle a party to call upon a 
court of equity to enforce the performance of a voluntary 
agreement, and therefore the test of the right is whether 
these conditions are established, and not whether there 
has been such a part performance as would render it a 
fraud in the donor not to execute the agreement. 

What are the acts of part performance relied upon in 
this case? That Jesse Beall lived on the place when it 
suited his convenience or inclination so to do; that he was 
married against his father’s consent; that subsequently 
thereto he moved on another place belonging to his father; 
that his wife had on one of these places some poultry that 
she looked after; that he selected a site for building a resi- 
dence on one of them, but never built; that he paid over- 
seers, presumably, from the income of the places, for he at 
that time commanded no other means—his father having 
his debts to pay, and defraying out of his own means the 
expenses incurred in running the plantations, besides sup- 
porting him and his family; that the cotton was marked 
and stored in his name, etc.; but after it was stored, he 
took no furiher interest in it, and gave no directions re- 
specting it. 

Jesse Beall never considered that he had any right to 
these places. or either of them. He never communicated 
any such claim to his wife; and after his death, she, with 
her mother and the other complainant, purchased both 
places, and sold them to Woodward. Never was this claim 
set up until these parties were called upon by suit to 
respond for the purchase money. Add to this the fact 
that Jesse Beall himself, on repeated occasions, both be- 
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fore and after his marriage, disclaimed title to his prop- 
erty, and never, so far as it appears from any direct testi- 
mony, set up anything more than a promise from his father 
that he would, at some future time, and upon certain con- 
tingencies, make him title, as appears from the testimony 
of Oliver, Walker, Outz, Dozier, and Joseph Beall, and 
perhaps others; that the father never abandoned, but 
exercised over these plantations the same control that he 
had always done over them and his other property, and 
that the alleged gift was so unreasonable and profuse that 
it embraced much the larger portion of his estate, and 
divested him of power to make provision for other chil- 
dren who stood as favorably in his affections and feelings 
as did Jesse; and we think the showing made to defeat 
this attempt was invincible. The statute guards the dan- 
ger of abuse from these alleged parol gifts very scrupu- 
lously and carefully, by enacting that, the “exclusive 
possession by a child of lands belonging originally to the 
father, without payment of rent for the space of seven 
years, shall create conclusive presumption of a gift, and 
convey title to the child, unless there is evidence of a loan, 
or of a claim of dominion by a father, acknowledged by a 
child, or of a disclaimer of title on the part of the child.” 
Code, §2264; 42 Gu., 121; 48 /b., 3382. That a parol gift 
cannot be inferred from possession for the requisite pe- 
riod, under this section of the Code, see 59 Ga., 139. 

These principles, which we think are applicable, dispose 
of the principal questions raised by this record, and will 
correct where correction is required, all charges given, 
refused or qualified, of which the defendant has complain- 
ed. This view renders it unnecessary to consider the 
several exceptions made to the rejection and admission of 
testimony. 

4, This verdict must be set aside, so far as it decrees to 
the heirs at law of Jesse S. Beall, the Wilkins and Echols 
plantations, and the income and rents accruing therefrom. 
The evidence on which this part of it rests is wholly want- 
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ing; it is not sustained by law, and fails to make out the 
claim as set forth in the complainant’s bill. The verdict 
carefully excluded all account of the trusts in defendant’s 
hands growing out of the Sanford and Moughon estates, 
in favor of Jesse Beall, and the specific performance of the 
agreement in reference to the land in controversy being 
disallowed, there is nothing remaining in the suit with 
which to connect these trusts, so as to inake them the proper 
subjects of consideration. The sole remaining question, 
therefore, is the notes upon which the defendant brought 
his common law suit against Mrs. McLaren, Mrs. Clark 
and Bryan. The court and jury, from the evidence and 
facts on that issue, separated from all other claims, must 
determine what, if anything, is due the estate of the de- 
fendant, Jeremiah Beall, from the aforesaid complainants, 
growing out of the original sale of the lands by Beall to 
them, and the subsequent sale to Woodward, and Beall’s 
dealings in reference thereto, with him or his estate. 
Judgment reversed. 


Murpuey vs. Tue EpvucatTionaL Boarp uF BurkKE County.* 


1. Where a motion for a new trial was made and perfected during 
term, and the same was to be heard in vacation on notice by either 
party to the other, and where, by failure of the clerk to discharge 
his duty, the parties fail to meet at the time and place fixed by one 
party and notified by him to the other, and thereby the parties hav- 
ing met at another time and place, the case was passed over to the 
next regular term of the court, and a motion at that term was 
made to dismiss it, and the motion overruled: 

Held, that there was no error in overruling the motion to dismiss. 

West vs. Jones, 69 Ga., 763. 
The act of March 3, 1874, ‘‘to provide for the payment of the 
claims of school officers and teachers for services rendered in the 
year 1871,’’ is not unconstitutional, by reason of a proviso in it 
‘*that the provisions of this act shall not apply or operate in any 
county after any grand jury thereof shall otherwise recommend,’’ 
nor by reason of any of the other provisos contained in the third 
section of said act. 


*No full reports or o inions are pane in the following cases, under the pro- 
visions of the Act of March 2, 1875. (R.) 
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. The proviso ‘‘ that the provisions of this act shall not apply or 
operate in any county after any grand jury thereof shall otherwise 
recommend,’’ is not so repugnant to the body of the act as to 
nullify said proviso; therefore, a charge that a school officer was 
not entitled to be paid out of the fund set apart for Burke county, 
under the act of 1874, if the grand jury had recommended that no 
officer or teacher should be paid out of it, was not erroneous. 

. A claim against a county must be presented and audited within 
twelve months after it becomes payable; otherwise it is barred. 
This claim not having been so presented and audited, is barred. 
Code, 506, 507. 

. If not barred for this reason, it is barred by the ordinary statute 
of limitations, suit not having been brought within four years from 
the date of the act providing for payment out of the fund which 
is sought by this mandamus to be held liable to pay it. 

. Under the uniform decisions of this court, especially since the 
abolition of appeals to a special jury, the first grant of a new trial 
will not be scrutinized to detect errors of law, or to interfere with 
the discretion of the superior court on questions of fact; and such 
first grant of a new trial will not be overruled unless the l.w and 
the facts require the verdict. In this case, the verdict is against 
the law and the evidence. 

. An addition to the foregoing reasons for affirming the judgment, it 
would seem that, by the third section of the eighth article of the 
constitution of the state, this fund has been app:opriated to the 
support of common schools in general, and is therefore not liable 
for this debt. Code, §5206. 

Judgment affirmed, 
December 4, 188%. (Head-notes by the court.) 


Jackson, Chief Justice. 


[Murphey filed his petition for mandamus against the 
Educational Board of Burke County, alleging that he was 
county school commissioner in 1871, and there was a bal- 
ance due him for his services of $383.00; that the act of 
1874 appropriated all school funds then or thereafter on 
hand to the payment of the school debts of 1871; that 
defendants, instead of using the fund to pay him, diverted 
it to support schools; that they had then in hand $716.00 
school fund of 1880, not needed for schools of that year; 
that this, as all other school funds, were subject to his 
claim, and that defendant refused to pay him. 
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The Board answered that plaintiffs claim had never 
been audited by the school board of 1871; that in 1874 
the grand jury ordered the board to hold up $1,000 for 
school claims of 1571, and devote the rest of the fund to 
schools, which the board did; that plaintiff waived any 
claim on the $1,000; that such waiver operates as a pay- 
ment of his claim; that the grand jury, at May term, 17, 
recommended that the act of 1874 should no longer apply 
in Burke. 

The jury found for the plaintiff $342.50. Defendants 
made a motion for new trial, because the verdict was con- 
trary to law, evidence and the charge of the court. The 
rule nisi was made returnable instanter, or as soun as 
counsel could be heard, and the order provided that ser- 
vice of the rule should be made on plaintiff or his counsel. 
The motion was called for a hearing; but counsel for 
respondent objected, on the ground that there had been no 
service or waiver thereof, and refused to then acknowledge 
service. Counsel for movant, took an order providing that 
“said motion be argued in vacation before Judge Snead, 
at such time as may be agreed upon by counsel, either 
side having a right to force a hearing of said motion by 
giving at least ten days’ notice to the opposite side, of the 
time and place of hearing.” 

Court adjourned July 3, 1882. On July 12, movants’ 
counsel served on counsel for plaintiff notice of a hearing 
to be had on July 25. Learning that a copy of the motion 
for new trial had not been served, counsel for movants 
wrote to the judge asking a continuance. Plaintiff did 
not live in Burke county, and his counsel were then absent, 
and could not be served. Neither counsel appeared, and 
no order was taken on the 25th. On August 14, counsel 
for plaintiff was served by the sheriff with a copy of the 
motion for new trial and rule nisi. Movants’ counsel 
served counsel for plaintiff with another notice of a hear- 
ing to be had on October 12th; at that time, objection was 
made to the hearing, and the judge refused to act on the 
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motion, saying he would hear it at the nextterm. At that 

term, counsel for plaintiff moved to dismiss the motion for 

new trial, on the ground that it had lapsed. This motion 

was overruled ; thé motion for new trial was granted: and_ 
plaintiff excepted. ] 


Brown & CoMPANY vs. MASSMAN BrotrurErs & COMPANY. 


1. Where the motion made by the plaintiff in error would, if granted, 
have finally disposed of the case, he may bring the case to this 
court for review. Code, §4250. 

If the foundation of the attachment under sections 3297 et seq. of 
the Code rests upon the affidavit of the attorney, the oath must be 
positive as respects the grounds on which the writ may issue un- 
der those sections; therefore, the following affidavit was insufli- 
cient: ‘‘T, William T. Davidson, do swear that I am a member of 
the firm of J. S. & W. T. Davidson, and that said firm are the 
attorneys at law for A. E. Massman Bros. & Co., and that I swear 
positively to the indebtedness of M. Brown & Co. to plaintiffs, to 
the alleged assignment; to the non-residence of Samuel T. Bleyer, 
and to the existence of the mortgages aforesaid. As to all the 
other facts, Icharge them on information and belief, and from said 
information and the investigation I have been able to make, I be- 
lieve all of said allegations are true.’’ Code, §3300; Acts 1873, 
p. 29. 

Judgment reversed. 


December 4, 1883. (Head-notes by the court.) 


Jackson, Chief Justice. 


[On the petition of Massman Bros. & Co., an attachment 
was issued against Brown & Co., under $3297 of the Code 
The petition was verified by the oath of the plaintiffs’ attor- 
ney, which is set out in the second head-note. Counsel for 
defendants moved to dismiss the attachment, one ground of 
the motion being that the affidavit was not positive. The 
motion was overruled, and defendants excepted. When 
called in the Supreme Court, a motion was made to dismiss 
the writ of error, on the ground that the case was still 
pending below, on a traverse to grounds of the attachment. | 

v 71-55 
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PIKE vs. STALLINGS. 


1. Certain matters, in controversy between the parties, were submit- 
ted to arbitration on the following agreement: ‘‘Whereas there 
is a certain controversy or disagreement between Luther Stallings 
and Ellen Pike, both of said county and state, regarding a sale of 
a certain tract of land in said county, upon which said Luther Stal- 
lings has made one crop, and touching the terms of said sale and 
the personalty included in said sale. And whereas said both par- 
ties wish to rescind said trade, and said Ellen Pike and Luther 
Stallings cannot agree as to the amount to be paid by said Ellen 
Pike to said Luther Stallings, and Ellen Pike take the crop as it 
now stands, and trade be canceled ; or the amount to be paid by 
Luther Stallings to said Ellen Pike, and Luther Stallings take the 
crop as it now stands, and trade be canceled. Now, therefore, 
know all men by these presents, that the said Ellen Pike and Lu- 
ther Stallings have agreed, and do hereby agree, to and with each 
other, the one to the other, to submit to Ira J. Newman, selected 
by Luther Stallings; William Halroyd, selected by Ellen Pike, 
and John J. Newman, selected by said Ira J. Newman and William 
Halroyd, the entire settlement of said matters in dispute; and 
they the said Ellen Pike and Luther Stallings hereby mutually 
bind themselves, each to the other, their heirs and legal represent- 
atives, to stand to and abide and comply with the decision that shall 
be made by said arbitrators touching such settlement, or a majority 
of said arbitrators. They further agree that, in order that they 
shall be compelled to abide the same, that the decision of said ar- 
bitrators shall have the same force as a judgment of the superior 
court would have, and that said decision, when reduced to writ- 
ing, shall be made the judgment of the superior court at this 
October term ensuing, by consent of both parties hereto, which is 
hereby given; and that, in the event said award has not been 
previously complied with, that upon making the same the judg- 
ment of the superior court as above provided, that execution for 
the sum awarded as aforesaid issue instanter in favor of one or 
the other party, as the award may be in favor of the one or the 
other:”’ 

Held, that the only matter submitted to the arbitrators is, who shall 
take the crop, and what shall be paid the other party therefor. 

2. An award in the following: ‘‘We, the arbitrators, find and agree 
that Ellen Pike pay Luther Stallings five hundred and fifty dol- 
lars, and take the crop as it now stands, on the said plantation in 
controversy,’’ is sufficiently certain. 

3. Appearance of parties at the time and place of the arbitration 
waives all notice and similar defects. 
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4. Appearance of the wife by the husband as her agent has the same 
legal effect as appearance by herself. 61 Ga., 171. 

5. Receipt by one party of that which is awarded to such party, will 
estop that party from refusing to comply with the award in favor 
of the other party, on the plea of illegality or irregularity in the 
award. Therefore the receipt of the crop by Ellen Pike will estop 
her from setting up illegalities and irregularities as reasons for 
not paying therefor the amount of money awarded to Luther Stal- 
lings. Code, §2194; 51 Ga.,348; 58 Ib., 479. 

Judgment affirmed. 
December 4, 1883. (Head-notes by the court.) 


Jackson, Chief Justice. 


[ Luther Stallings and Mrs. Ellen Pike, having become in 
volved in a controversy, agreed to submit the same to arbi- 
trators, as set out in the first head-note. The arbitrators 
made the award set out in the second head-note, and it was 
returned into the court. Mrs. Pike filed numerous excep- 
tions, among the grounds of which were want of notice, 
and that she was not present. It appeared, however, that her 
husband, who lived on the place with her, and who was 
her agent in connection with the planting, was present, 
and represented her. It also appeared that she had re- 
ceived the crops under the award. Another ground was 
that the award did not cover all of the issues submitted, 
and no award was made as to the land itself. 

The case was submitted to the court without a jury. 
He decided in favor of the award, and Mrs. Pike excepted. | 


Mize, sheriff, vs. BLALocK. 


. Where one who has been appointed solicitor pro tem. of the county 
court, performs the work, and obtains an order of court allowing 
him fees, he may rule the sheriff for money collected in fines and 
forfeitures in the county court. 

. Where a rule absolute was obtained at one term of court against 
the sheriff, and at the next term an attachment nisi was issued 
against him, he could not, in answer thereto, put in the same 
grounds which were decided against him before the rule was made 
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Wilson vs. Burks. 


absolute. No exception having been taken or certiorari sought to 
the judgment on those issues, the case as to them was res adjudicata. 
Judgment affirmed. 


September 25, 1883. 


[L. J. Blalock, who had acted as solicitor pro tem. of the 
county court of Sumter county, and had orders on funds 
arising from fines, etc., allowed for his costs, ruled the 
sheriff to require the latter to pay over a fund in his hands 
arising from such sources. The sheriff demurred to the 
rule; but the demurrer wasoverruled. He answered that 
he had orders sufficient to absorb the fund, and though 
junior to those of Blalock, he claimed the right to hold the 
money; that there was enough in the county treasury to 
pay off all claims. The rule was made absolute. At the 
next term of court, an attachment ns? was issued against 
the sheriff. He demurred, and answered substantially as 
he had done to the rule. The court ordered the money to 


be paid over in ten days, or that the sheriff be attached. 
He sued out a writ of certiorar ; the judge of the superior 
court sustained the ruling of the court below, and the sheriff 
excepted. | 


WILson vs. Burks. 


1. Itcan make no difference for what reason the writ of certiorari 
was dismissed in this case; the court did right in dismissing the 
same, and affirming the judgment of the justice. 

. A plaintiff brought suit in a justice’s court. He testified that he 
purchased of the defendant the furniture and fixtures of a barber 
shop for $110; that he paid $30 thereof; that subsequently the 
defendant came and took from him the said property, and this suit 
was brought for the amount which had been paid. The defend- 
ant testified that he sold to plaintiff the property mentioned for 
the sum stated; that he was to retain the title until payment was 
made; that plaintiff had the property over a year, and the rent or 
hire was worth $69.00 when he re-took possession ; this amount de- 
fendant set off against plaintiff’s claim : 

Held, that under plaintiff’s own testimony, when he suffered the 
property to be re-taken by the defendant, and affirmed this taking 
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by bringing his action for the money which he had paid, this was 
a rescission of the contract of sale, and the defendant became liable 
for the money which plaintiff had paid him; and the claim was 
subject to a set-off for the value of the hire or rent of the furni- 
ture. A like result would be reached from the testimony of either 
side. ‘ 

Judgment affirmed. 


September 25, 1883. 
BLANDFoRD, Justice. 


[This writ of certiorari was dismissed by the court, on 
the ground that appeal to a jury was the proper remedy 
to correct the errors of the justice who tried the case. | 


Tue GroreiA RarroapD et al. vs. Smitu et al., Rairoad 
Commissioners, ef ai. 


The judgment of this court in this case, at the last term, on the ap- 
plication for injunction, controls the present case. 


Judgment affirmed. 
February 9, 1884. 


[In 70 Ga., 694, this case was before the Supreme Court 
on the refusal of an injunction. When it was returned to 
the court below, the bill was dismissed on demurrer, and 
complainants excepted. | 


Proturo vs. Gruspss & CAMP. 


Where a person was employed to labor on a farm at a stipulated price 
for six months, but, by the terms of his contract, he could call, at any 
time during his service, for such portion of his earnings as he might 
require to supply his necessities, his wages were not subject to 
garnishment. Code, §3551; 25 Ga., 571, 625; 51 Id., 576; 46 Id., 
466-8 ; 54 Id., 108. 

Judgment reversed. 
Nuvembe: 6, 1883. 


HA tt, Justice. 
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1. A burglary was committed; about six weeks thereafter the goods 
were found in the possession of the defendants, and they were 
charged with the theft; they denied it; said the goods did not be- 
long to the prosecutor; gave different and contradictory accounts 
of the manner in which such goods came into their possession, and 
of the person from whom they received them; other goods than 
those mentioned in the indictment, which were taken from the 
prosecutor’s house at the time it was broken open and entered, 
were found in possession of defendants; they showed evident re- 
luctance to have the matter investigated, and made no effort what- 
ever to produce any of the several persons from whom they claimed 
to have obtained possession : 

Held, that, under these facts, the court did not err in charging that ‘‘if 

the evidence satisfies the jury that the burglary was committed as 
alleged, and afterwards the stolen goods were found in the house 
and room occupied by the defendants, this would be presumptive 
evidence of their guilt, unless explained ; and any statement made 
by either of them, explanatory of the goods being there at the time 
they were so found, and while they were there, must be duly con- 
sidered, and may relieve the suspicious appearance.’’ 
Where two defendants agreed to be tried jointly, with the right in 
each to testify on behalf of the other, as if tried separately, each 
could be impeached as a witness for the other. Therefore, an in- 
dictment for larceny, with a plea of guilty thereon by one of them, 
was admissible to impeach him, as if he had been testifying on a 
separate trial of his co-defendant, though not admissible to show 
guilt in the present case. 

(a.) The evidence having been admissible for the purpose of im- 
peachment, and there being no complaint as to the charge con- 
cerning the effect which it should have, this court will presume 
that the instructions were proper, and that the jury attached the 
proper importance to the testimony. Ifthe defendant was injured, 
it was the result of his own act. 

3. The evidence sustains the verdict; the newly discovered evidence 
was merely cumulative or impeaching, and a new trial is unnec- 
essary. 

Judgment affirmed. 
October 2, 1883, 


Hau, Justice. 
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Rew vs. THe STATE oF GEORGIA. 


. On the issue of assault and battery, abusive language, without 
more, will not be a valid legal defence to battery with a rock. 

. If the person who used the opprobrious words had a knife in his 
hand, but did not advance towards defendant, or offer to strike or 
cut or stab with the knife, such conduct will not justify a battery 
with a rock. 

. If one makes use of opprobrious epithets, and another replies with 
other opprobrious words, the former will not be justified in strik- 
ing the latter for the use of language provoked by his own similar 
language. 

. The use of opprobrious words may or may not justify a battery, 
according to the nature and extent of it; and abusive language 
will not justify a battery which is excessive and disproportioned 
to the language used,—all of which the jury should determine. 
The evidence was conflicting, but supported the verdict. 
Judgment affirmed. 


November 6, 1883. 


Jackson, Chief Justice. 


Camp et al. vs. COCHRANE et al. 


1. The verdict was contrary to evidence. Plaintiff showed no posses- 
sion of the strip of land in controversy, under color of title or other- 
wise. The defendant showed actual possession under fence for 
more than seven years, under written color of title, and claim of 
right to the possessio pedis. 

2. Acquiescence for seven years, by acts or declarations of adjoining 
land-owners, will establish a dividing line; and where actual pos- 
session has been had, under a claim of right, for more than seven 
years, such claim shall be respected, and the lines so marked by 
processioners as not to interfere with such possession. Code, 
§§2388, 2389. 

(a.) In the present case, processioners marking a line and the court 
and jury trying an ejectment case, having failed to respect a line so 
established, the verdict is set aside. 

Judgment reversed. 


September 11, 1883. 


Jackson, Chief Justice. 
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McGrupver ef a/. vs. THe STATE OF GEORGIA. 


1. A burglary was committed; about six weeks thereafter the goods 
were found in the possession of the defendants, and they were 
charged with the theft; they denied it; said the goods did not be- 
long to the prosecutor; gave different and contradictory accounts 
of the manner in which such goods came into their possession, and 
of the person from whom they received them; other goods than 
those mentioned in the indictment, which were taken from the 
prosecutor’s house at the time it was broken open and entered, 
were found in possession of defendants; they showed evident re- 
luctance to have the matter investigated, and made no effort what- 
ever to produce any of the several persons from whom they claimed 
to have obtained possession : 

Held, that, under these facts, the court did not err in charging that ‘‘if 

the evidence satisfies the jury that the burglary was committed as 
alleged, and afterwards the stolen goods were found in the house 
and room occupied by the defendants, this would be presumptive 
evidence of their guilt, unless explained ; and any statement made 
by either of them, explanatory of the goods being there at the time 
they were so found, and while they were there, must be duly con- 
sidered, and may relieve the suspicious appearance.’’ 
Where two defendants agreed to be tried jointly, with the right in 
each to testify on behalf of the other, as if tried separately, each 
could be impeached as a witness for the other. Therefore, an in- 
dictment for larceny, with a plea of guilty thereon by one of them, 
was admissible to impeach him, as if he had been testifying on a 
separate trial of his co-defendant, though not admissible to show 
guilt in the present case. 

(a.) The evidence having been admissible for the purpose of im- 
peachment, and there being no complaint as to the charge con- 
cerning the effect which it should have, this court will presume 
that the instructions were proper, and that the jury attached the 
proper importance to the testimony. Ifthe defendant was injured, 
it was the result of his own act. 

3. The evidence sustains the verdict ; the newly discovered evidence 
was merely cumulative or impeaching, and a new trial is unnec- 
essary. 

Judgment affirmed. 
October 2, 1883, 


HaA.i, Justice. 
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. On the issue of assault and battery, abusive language, without 
more, will not be a valid legal defence to battery with a rock. 

. If the person who used the opprobrious words had a knife in his 
hand, but did not advance towards defendant, or offer to strike or 
cut or stab with the knife, such conduct will not justify a battery 
with a rock. 

. If one makes use of opprobrious epithets, and another replies with 
other opprobrious words, the former will not be justified in strik- 
ing the latter for the use of language provoked by his own similar 
language. 

. The use of opprobrious words may or may not justify a battery, 
according to the nature and extent of it; and abusive language 
will not justify a battery which is excessive and disproportioned 
to the language used,—all of which the jury should determine. 
The evidence was conflicting, but supported the verdict. 
Judgment affirmed. 


November 6, 1883. 


Jackson, Chief Justice. 


Camp et al. vs. COCHRANE et al. 


. The verdict was contrary to evidence. Plaintiff showed no posses- 
sion of the strip of land in controversy, under color of title or other- 
wise. The defendant showed actual possession under fence for 
more than seven years, under written color of title, and claim of 
right to the possessio pedis. 

. Acquiescence for seven years, by acts or declarations of adjoining 
land-owners, will establish a dividing line; and where actual pos- 
session has been had, under a claim of right, for more than seven 
years, such claim shall be respected, and the lines so marked by 
processioners as not to interfere with such possession. Code, 
§§2388, 2389. 

(a.) In the present case, processioners marking a line and the court 
and jury trying an ejectment case, having failed to respect a line so 
established, the verdict is set aside. 

Judgment reversed. 


September 11, 1883. 


Jackson, Chief Justice. 
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Baker ef al., administrators, vs. NICHOLLS. 


After verdict, a motion for new trial was made. The brief of evi- 
dence did not set out copies of the documentary evidence, con- 
sisting of deeds, notes, etc., but gave an abbreviated statement of 
them, containing names, dates, amounts, etc. There was no agree- 
ment of counsel as to the brief of evidence, but it was approved 
by the presiding judge. The error assigned in the bill of excep- 
tions was the overruling of the motion: 

Held, that the writ of error must be dismissed, on motion. Unless 
abbreviated by agreement, a brief of the oral and copy of the writ- 
ten testimony must be before this court, in the bill of exceptions, 
or properly exhibited thereto and identified, or in the brief of evi- 
dence accompanying a motion for new trial, and referred to in the 
bill of exceptions. 

Writ of error dismissed, 
January 10, 1884, 


Day vs. CASE et al. 


Where there was no evidence tending to show that a grant was 
spurious or forged, it was error to submit that question to the jury, 
although counsel for defendant argued the point. 26 Ga., 56, 
Judgment reversed. 

November 20, 1883, 


HA, Justice. 


McMILtan ef ai. vs. DAvVIs. 


Where no motion for a new trial is made, and a case is brought to 
this court by direct exception, a brief of the oral and a copy of the 
written testimony should be embodied in the bill of exceptions, or 
exhibited thereto and properly identified. It is not sufficient te 
state in the bill of exceptions that certain deeds were introduced 
in evidence, giving the names of the grantors and grantees, dates, 
and attesting witnesses, and stating that the deeds covered the 
premises in dispute. It is a copy, not an abbreviation of the writ- 
ten evidence which the rule of court requires; and a plaintiff in 
error cannot, by an ex parte abbreviation, claim a compliance with 
the law. Rule 10 of Supreme Court, (Code, 1882, p. 1357) ; 41 Ga., 
420; 64 1b., 668; 61 [b., 492, 495; 63 Ib., 345; 58 Ib., 439, 

Writ of error dismissed. 
September 29, 1883. 
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ACCEPTANCE. See Negotiable Instruments, 1, 2. 


ACTIONS. 


1. Betting on horse race, money lost recovered, though bet 
through another, who winner believed was owner. Doyle 
vs. McIntyre, 673. 
See Negotiable Instruments, 1,3; Contracts, 2-3; Estates, 4; 
Corporations, 14; Torts, 5. 


ADMINISTRATORS AND EXECUTORS. 


1. Citation to settle is all pleadings necessary. Brantley, adm’x, 
vs. Greer, gdn., 11. 
. Citation to account, equivalent to bill in equity. Ibid. 
. Judgment making administrator party to judgment against 
deceased, binds him, and is prima facie evidence against 
sureties. Bennett, ord’y, vs. Graham, adm’r, et al., 211. 


. Sureties not bound to pay debt adjudicated not to exist against 
estate. Ibid. 

5. Indemnify attorneys in paying over collection, individual con- 
tract of administrator binding. Clarke vs. Alexander & 
Wright, 500. 

. Fees, administrator may contract to pay, for counsel for estate. 
Lilly, adm’r, vs. Griffin, 535. 

. Fees, administrator cannot bind estate for, where sued to re- 
cover or secure trust in his hands. J/bid. 

. Returns admissible to show disposition of fund. Ibid. 

. Guardian ad litem for minor legatees, executor appointed, on 
application to se}l because impossible to carry out will, not 
make decree invalid. Sharp, adm’r, etal. vs. Findley et al., 
654. 

. Sale not stopped, after order granted, unless for special reason. 
Bailey vs. Ross, adm’r, et al.,-771. 

. Clerk of superior court being administrator without bond, no 
ground for injunction, Ibid, 





868 INDEX. 


12. Commissions as administrator of one estate not recovered out 
of another. Jbid. 

13. Surviving partner, suit against not brought in four years, dis- 
charges adminisirator of deceased. McNaught & Co. vs. Bos- 
tick, adm’r, 782. 

14, De son tort insolvent, set-off of debt of estate against individ- 
ual claim. Harwood vs. Andrews, 784. 


See Inheritance. 


ADVANCEMENTS. 

1. Intestacy, advancements only accounted for in cases of. Hug- 
gins vs. Huggins, ex’r, et al., 66. 

2. Gift changed to advancement by consent. Wallace, adm’r, et 
al. vs. Owen et al., 544. 

3. Charged on book, afterwards destroyed, with statement that he 
did not wish children to account, considered by jury. Ibid. 

4. Acceptance necessary to make advancement. Ibid. 


5. Statements of father that he did not wish children to account, 
and that he would tear up memorandum, admissible. did. 


ALBANY. 


1. Tax railroad property, no power to. City of Albany et al. vs. 
Sav., Fla. & W. Rwy., 158. 


ALLEGATA AND PROBATA. See Charge of Court, 12; Amend- 
ment, 8. 


ALLEYS. See Streets and Sidewalks. 


AMENDMENT. 

1. Records, judgments and processes, power of court to amend. 
Brady, gan., vs. Brady, 71. 

2. Illegality, new grounds not added, unless unknown before. 
Inman, adm’r, vs. Miller, Jr., 293. 

3. Illegality amended by perfecting original grounds. bid. 

4. Refusal or failure to renew insurance, count for, not added to 
suit on parol renewal. Roberts vs. Germania F. Ins. Co. et 
al., 478. 

5. New cause of action or misjoinder of causes, amendment not 
open to objection in this case. Rice, sung ptnr., vs. Caudle, 
605. 

6. Parties added by amendment in equity. Epping vs. Aiken, 
682. 
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7. Bill of exceptions amended by adding plaintiffs in error from 
record. Ibid.; Sharp, adm’r, ct al. vs. Findley et al., 654. 

8. Allegata and probata, amendment in setting out telegram, so 
as to make correspond, proper. Western Union Tel. Co. vs. 
Shotter, 760. 

9. Bill of exceptions amended by adding defendants in error from 
record; but must be served. Cameron, adm’r, vs. Sheppard 
et al., 781. 

10. Did not materially alter bill against trader in this case. Coates 
& Co. vs. Allen et al., 787. 


AMICUS CURL. See Practice in Supreme Court, 10. 


ARBITRATION AND AWARD. 


1. Submission construed to only cover questions who shall take 
crops, and what pay for them. Pike vs. Stallings, 860. 
. Award sufficiently certain in this case. Ibid. 


bo 


3. Appearance at arbitration waives notice and similar points. 
Ibid. 


4. Appearance of wife by husband as agent, sufficient. Ibid. 


5. Estop from attacking irregularities, receipt of what was awarded 
‘will. Ibid. 


ASSAULT AND BATTERY. See Criminal Law, 50, 53. 
ASSIGNMENTS. 


1. Chose in action assigned, other than notes, etc., is subject to — 
equities at transfer, and subsequently, unless notice be given. 
Clay vs. Banks et al., 363. 

2. Mortgage assigned to person bound to pay, is extinguished. 
Ibid. 


3. Same: assignment by party bound to pay conveys nothing. 
Ibid. 


4. Assignees of bank, allegation surplusage, in suit on negotiable 
note by holders. Nutting vs. Hill et al., assignees, 557. 


5. Set-off against assignees, in order to use claim against bank as, 
should allege notice. did. 


ATTACHMENT. 
1. Removed to United States Court, claim also removed. Hoch- 
stadter Bros. vs. Harrison et al., 21. 


2. Equitable attachment by injunction and receiver, on removal 
from state pending bill. Hpping vs. Aiken, 600. 
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3. Claim under attachment, not affected by judgment subsequently 
rendered. Cecil & Thrasher vs. Gazan, 631. 


. Judgment in personam, though attachment dismissed, where 
service had or notice given. Hendriz, adm’r., vs. Cawthorn, 
742. 

. Service acknowledged by attorney, authority presumed, unless 
contrary shown. bid. 

6. Billin aid of attachment, where stock fraudulently transferred 
to trust estate to avoid debts. Lathrop & Co, vs. McBurney & 
Hollingsworth et al., 815. 

7. Grounds of, under §3297, must be sworn to positively. Brown 
& Co. vs, Massman Bros. & Co., 859. 


ATTACHMENT FOR CONTEMPT. 


1. After rule absolute against sheriff, same grounds not set up 
against attachment. Mize, sh’ff, v8. Blalock, 861. 


ATTORNEY AND CLIENT. 

1. Advice which amounts to joining in misapplication of corporate 

property. Simmons vs. Camp, 54. 
. Estoppel by such advice. Ibid. 

3. Trustee being one of three plaintiffs, taking entire fee from trust 
is a diversion, and attorney is liable. Bigham vs. Cleman, 
trustee, 176. 

. Absence of counsel not favored as ground for continuance. 
Poppell vs, State, 276. 

5. Fees included in mortgage, foreclosure for. McCall vs. Walter, 
287. 

6. Fees allowed sheriff's attorney, on money rule. bid. 

. Demand not necessary before suit for collection not paid over 
to client, Shepherd, Hooper & Co. vs. Crawford, ex’r, 458. 

. Demand necessary to recover twenty per cent for withholding 
payment. Ibid. 

9. Onus of accounting for collection shown is on attorney. Ibid. 

. Payment to deceased attorney shown by debtor, if original debt 
barred. bid. 

. Remarks, discretion in not restricting. Green vs. State, 487. 

. Rule against attorney, party furnishing evidence and defending 
by counsel has notice of. Clarke vs. Alexander & Wright, 500. 

. Indemnity, contract of, given to attorneys to cause them to pay 
over money collected ; all paid except small amount supposed 
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enough to meet another claim; on rule, more recovered ; at- 
torneys may recover on contract. Ibid. 

14. Same: indemnity contract given by administrator individually, 
binding. bid. 

15. Fees, administrator may contract to pay for representing estate. 
Lilly, adm’r, vs. Griffin, 535. 

16. Fees, administrator sued to secure and recover trust, not bind 
estate for. Ibid. 

17. Fees, no special issue made as to, in this case. Ibid. 

18 


Fees not allowed out of fund to attorney representing fi. fa., 
bringing money into court merely by levy and sale. Mitch- 
ell vs. Atkins & Co. et al., 680. 

19. Argument, who entitled to open and conclude Rattaree vs. 
Morrow, 528; Broach vs. Kelly, 698. 

Authority to acknowledge service presumed, unless contrary 
shown. Hendrix, adm’r, vs. Cawthorn, 742. 


20 


21. Acknowledging service, attorney afterwards becoming admin- 
istrator of defendant, general judgment in attachment good. 
Ibid. 

. Solicitor pro tem. of county court, having orders for fees, may 
rule sheriff for money from fines and forfeitures. Mize, sher- 
iff, vs. Blalock, 861. 


See Attachment, 7. 
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AUDITOR. 

1. Disqualified from awarding costs to, judge is not by kinship. 
Brantley, adm’x, vs. Greer, gdn., 11. 

2. Reference to, in discretion of court. Lilly, adm’r, vs. Griffin, 835. 

3. Report of auditor prima facie correct. Keaton, ex’r, et al. vs. Mayo, 
649. 

4. Presumption of correctness may be rebutted by evidence re- 
ported by auditor. bid. 


5. Presumption rebutted by aliunde testimony, if no evidence re- 
ported. bid. 


AUGUSTA. 
1. Justice courts have jurisdiction over whole city. Thomas vs, 
Lawton, 244. 


‘ 


BAILMENTS. 


1. Horse hired, damaged negligently, recovery. Hawkins vs. Haynes, 
40. 
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2. Loss shown, burden on bailee. bid. 


BANKRUPTCY. 


. Exemption in, not subject to levy, Brady, gdn., vs. Brady, 71. 
. Exclusive jurisdiction in Federal court. bid. 

. Discharge not attacked exceptin court granting it. bid. 

. Mortgage foreclosure, effect of bankruptcy en. bid. 

. Exemption, family have no interest in. bid. 


. Fiduciary debt, receipt of bonds to be returned, with interest 
for their use, is not. Grannis vs. Cubbedge, Hazlehurst & Co., 


582. 

. Fiduciary debt, executor, auctioneer, factor or commission 
merchant failing to pay. did. 

. Not presumed involuntary or proceedings irregular. Woodward 
et al. vs. Bivins, 589. 

. Sale of homestead by assignee, no ejectment torecover. bid. 

. Judgment after discharge on debt provable in bankruptcy, 
binds. Smith, adm’r, vs. Cook, 705. 


BANKS. 
1. Negotiable note sued on by holders, allegation that they were 
assignees of bank, surplusage. Nutting vs. Hillet al., ass’ ees, 
557. 
2. Citizens’ Bank of Georgia incorporated by acts 1870, 1872. Ibid. 


3. Deposit account purchased, to set-off against negotiable note 
sued by holder or assignee, must allege notice. Ibid. 


BETTERMENTS. See Set-off, 7-9. 
BETTING. See Actions, 1. 


BONA FIDES. See Vendor and Purchaser, 2. 
BOND FOR TITLES. See Title, 2, 4. 


BONDS. See Guardian and Ward,1; Administrators and Executors, 
3, 4; Municipal Corporations, 10 (city bonds); Principal and 
Surety, 4, 5. 


BOUNDARIES. See Deeds, 1. 


BROKER. See Principal and Agent, 2, 7,8. 





INDEX. 873 


BURDEN OF PROOF. See Attorney and Client, 9; Jury and Jurors, 
9; Evidence, 47. 


BURGLARY. See Criminal Law, 35, 38, 46. 
CASES CITED. See Table of Cases Cited, immediately following Index. 


CERTIORARI. 


1. Final judgment in writing off interest, where a question of law. 
Carnes vs. Mattor, 515. 


CHARGE OF COURT. 


1. Knowledge presumed from uttering forged paper shortly after 
making, charge that, is not expression of opinion. Hagar, 
alias Clark, vs. State, 164. 


. Request covered by charge, refusal not work new trial. Big- 
ham vs. Coleman, trustee, 176; Holdridge vs. Cubbedge, 254; Mo- 
Lain vs, State, 279; Central R. R. vs. DeBray, 406. 


. Request inapplicable, though good law, refused. bid. 


4. Impeachment, law of charged, proper to refuse to charge that 
jury should be governed by evidence, not by statements of 
counsel. Bigham vs. Coleman, trustee, 176. 


. Error, but not hurting, no reversal. Cincinnati & Ga. R. R. vs. 
Mims et al., 240. 
. Charge as a whole correct. Central R. R. vs. DeBray, 406. 


7. Not based on evidence, not given. S§7., Fla. & W. Ruy. v8. 
Stewart, 497; Day vs. Case et al., 866. 


- Inaccuracies do not necessitate new trial. Johnson vs, Latimer, 
470. 


. Presumption in favor of charge, if not sent up. Ibid.; Bénton 
vs. Horsley, 619; McGruder et al. vs. State, 864. 


- Payment being real issue, request to charge that transfer was 
issue, properly refused. Wilkinson & Wilson vs, Thigpen, 497. 


. In writing requested, telling jury so, not require new trial. Wil- 
son & Bro. vs. White, 506. 


. Allegata, charge should not hold case strictly to, where evidence 
let in without objection. Semble. Sav., Fla. & W. Rwy. vs. 
Barber, 644. 


13. Opinion expressed as to facts, new trial properly granted. bid. 
14. Charge as a whole erroneous. Hawk vs, Leverett et al., 675. 


CHARTER. See Corporations. 
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CHOSE IN ACTION. See Assignments, 1; Morigage, 6, 7. 


CLAIMS. 
1. Not removable to United States court. Ho:hstudter Bros. vs. 
Harrison et al., 21. 
2. Removable, where claim interposed to attachment, and latter 
removed. Ibid, 
3. Attachment, claim under, not affected by subsequent judgment. 
Cecil & Thrasher vs. Guzan, 631. 


See Judgments, 3. 


CODE. 
1. Adoption by constitution of 1868 did not adopt errors. City of 
Atlanta et al. vs. Gate City Gas Lig't Co., 106. 
2. §3363 repeals §3362, whereconflicting. Purker vs. Stumbaugh et 
al., 735. 
3. Error in marginal reference. did. 


COLLATERAL SECURITY. See Corporations, 14-19. 


COMITY OF STATES. 
1. Separate estate in Georgia, not become statutory trust estate 
in Alabama, on removal. Grote et al., gdns., vs. Pace,adm’r, 
et ul., 231. 
2. What necessary to bring property within statutory system. 
Ibid. 
3. Law of domicile controls as to personalty. bid. 
. Rights fixed by law of state where married; removal affects 
subsequent acquisitions only. did. 
5. Citizen of Alabama has same lien for materials furnished here 
as citizen of Georgia. Thurman, adm’r, vs. Kyle, 628. 


CONSIDERATION. See Contracts, 1,8, 23; Fertilizers, 2; Promis- 
sory Notes, 1, 2, 4. 


CONSTITUTIONAL LAW. 

1. Charter granted before 1877 not affected by new constitution, 
though no organization till after. City of Atlanta et al. vs. 
Gate City Gas Light Co., 106. 

2. Code, adoption of by constitution of 1868, did not adopt errors. 
Ibid. 

3. Votes to be cast in district of residence, constitutional. Dyson, 
ord’y, vs. Pope, 205. 
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. Title of act, what sufficient to cover body. Howell vs. State, 224. 

. Title to prohibit sale of liquors in certain limits, what included 
under. Ibid. 

. Subject-matter, only one proper. bid. 

. Same: liquor prohibited, act may declare what is included. 
Ibid. 

. Local prohibition in different places, in same act, valid. Ibid. 

. Practice of departments of government considered. Ibid. 

. Plain and obvious, unconstitutionality of act must be. bid. 

. Private ways only granted on necessity, on just compensation. 
Board Comm’rs Bibb Co. et al. vs. Harris, 250. 

. Judgment on tort is not contract which may not be impaired } 
aliter, if on contract. McAfee et al. vs. Covington et al., 272. 

. Convict leases, act allowing, constitutional. Geo. Pen. Cos., etc., 
0s. Nelms, prin. keeper, et al., 301. 

. Convicts turned over to M. & N. G. R. R., resolution requiring, 
unconstitutional. did. 

. Vested right to labor of convicts, lessees have. did. 

. Repeals by implication, do they exist, under constitution of 
1877? Quzre? Central R. R. vs. Hamilton, 461. 


- Local act, where general act exists, prohibited. County of 
Dougherty et al. vs. Boyt et al., 484. 


. Same: counties and towns, election as to creating debt, how 
held. Ibid. 
. Same: reviving dead local act is same as passingnewone. Ibid 


. School teachers, mode of payment not to apply in county, upon 
recommendation of grand jury, not unconstitutional. Mur- 
phey vs. Educational Board, etc., 856. 

. Proviso that act shall not operate in county, on recommenda- 
tion of grand jury, not void, as repugnant to body of act. 
Ibid. 

22. School fund appropriated to general support of common schools 

by constitution of 1877. Semble. Ibid. 


CONTINUANCE. 


1. To obtain testimony, when proper. Sav., Fla. & W. Rwy. vs, 
Morton et al., 24. 

2. Absence of counsel, as ground, not favored. Poppell vs. State, 
276. 

3. Witnesses and counsel absent, when continuance proper. 
Dowda vs. State, 481. 


v 71-56 
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CONTRACTS. 


is 


Consideration to suppress prosecution, bad; aliter, to secure 
money collected. Wheaton vs. Ansley, 35. 


2. Torts and contracts, suit on compared. S. W. R. R. vs. Thorn- 


ton, 61. 


. Election to sue on tort or contract. bid. 


. Judgment on tort is not contract which cannot be impaired. 


McAfee et al, vs, Covington et al., 272. 


. Judgment on contract is aliter. bid. 


3. Convict leases valid andbinding. Geo. Pen. Cos., ete., vs. Nelms, 


prin: keeper, et al., 301. 


. Forfeit for non-payment of ground rent, re-entry and sale, equi- 


table right of first granted to excess of proceeds above debt. 
Laurence et al. vs. Mayor, ete., of Suv. et al., 392. 


. ‘‘Futures,’’ contract for are gaming contracts. Cunningham 


os. Nat'l B’k of Aug., 400. 


. ‘Future’ contracts void in hands of bona fide holder. Ibid. 


. New contract, receiving note under contract to remit, and 


placing same to ‘‘credit,’”’ is not. Hall’s 8S. F. Cotton Gin Co, 
vs. Black, assignee, et al., 450. 5 


. Demand made for more freight than agreed on, purchaser could 


repudiate contract of purchase. Johnson vs, Latimer, 470. 


2. Parol renewal of insurance void. Roberts vs, Germania F. Ins. 


Co. et al., 478. 


3. Indemnify attorneys in paying over collection to administrator, 


contract to, recovery had on, when. Clarke vs, Alexander & 
Wright, 500. 


. Same: individual contract of administrator binding. did. 


5. Damages for breach, only what is natural in usual course of 


things recovered. Geo. R. R. vs. Hayden, 518. 


. Fiduciary debt, receipt of bonds, to be returned with interest . 


for use, does not create. Grannis et al. vs. Cubbedge, Hazlehurst 
& Co., 582. 


. Damages for breach of contract to give agent exclusive terri- 


tory to sell. Rice, song. pinr., vs. Caudle, 605. 


8. Place of execution controls as to construction and remedies. 


Thurman, adm’r, vs, Kyle, 628. 


. Gambling, money lost recovered, though bet through another. 


Doyle vs. McIntyre, 673. 


. Partnership, contract construed to create. Epping vs. Aiken, 


682. 
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. Consideration for conveyance, blaster losing eyes in service of 
lessee of owner of rock-quarry, settlement of is. Crusselle vs. 
Pugh, 745. 

. Injured blaster given house by owner of quarry, and after seven 
years dispossessed, is tort. Ibid. 

. Parol contract to convey land, specific performance not decreed, 
except when. Beall et al., ex'rs, vs. Clark et al., 818. 

. To convey land on payment to be made from profits of same, 
not binding. bid. 

. Sale, contract of rescinded, and suit brought for amount paid, 
hire of property set-off. Wilson vs. Burks, 862. 


See Debtor and Creditor, 2. 


CONVICTS. See Penitentiary. 
CORPORATIONS. 


1. Misapplication of assets by corporator, who is surety on com- 
pany’s note, prevents recovering contribution from co-surety. 
Simmons vs. Camp, 54. 

2. Misapplication, co-surety joining in, liable to contribute. bid: 


. Charter presumed accepted, after being applied for. City of 
Atlanta et al. vs. Gate City Gas Light Co., 106. 

. Charter, forfeiture of for non-user, under Code, §1676, not ap- 
ply to legislative grants. bid. 

5. Misuser or non-user of charter not set up collaterally as forfeit- 
ing. Ibid. 

. Charter granted under constitution of 1868, failure to organize 
until after 1877 not make new charter under new constitution 
necessary. bid. 

. Gas company, right granted to use streets without consent of 
city. bid. 

. Delegate power to amend charter, can legislature? Quere? 
Lid. 

. Foreign, residence of agent not give jurisdiction to garnish. 
Schmidlapp vs. LaConfiance Ins. Co. et al., 246. 

. Convicts, lessees of, called corporations, state not take advan- 
tage of fact; nor railroad claiming under state. Geo. Pen. 
Cos., etc., v8. Nelms, prin. keeper, et al., 301. 

. Nul tiel corporation, plea not lie to suit on negotiable note by 
holders, though alleging them to be assignees of bank. Wut- 
ting vs, Hill et al., assignees, 557. 

. Citizens’ Bank of Georgia incorporated by acts of 1870 and 
1872. Ibid, 
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13. Charter rights to condemn private property strictly construed. 
Ala. Great So. R. R. vs. Gilbert, 591. 

14. Stock beyond charter limit issued and placed as collateral by 
directors, action of deceit lies against them. Nat. Ex. B’k. 
vs. Sibley et al., 726. 

15. Stock held as collateral, holder not member of company. bid. 

16. Stock, illegal issue of, whether corporation or directors liable, 
not decided. bid. 

17. Stock hypothecated illegal, aches in discovering not inferred 
from lapse of time within statute of limitations. Ibid. 

18. Stock hypothecated illegal, dealings with company not estop 
from suing directors for deceit. bid. 

19. Corporate existence not in question, under action of deceit 
against directors for hypothecating illegal stock. Ibid. 

20. Corporate existence may be called in question by party not a 
member. Ibid, 

21. Fraud inducing purchase of stock, relief in equity. City Bank 
of Macon et al. v8. Bartlett et al., 798. 


22. Stockholder induced to take stock by fraud, cannot avoid con- 
tract if he derived benefit or acted as stock-holder after notice. 
Ibid. 

23. Fraudulent transfer of stock to trust estate to avoid debts, bill 
in aid of attachment proper. Lathrop & Co. vs. McBurney & 
Hollingsworth et al., 815. 


See Municipal Corporations. 


COSTS. See Auditor 1; Practice in Supreme Vourt 24; Municipal Cor- 
p orations, 13, 14. 


COUNTY MATTERS. 
1. Indebtedness, election to create, how held. County of Dough- 
erty et al. vs. Boyt et al., 484. 


2. Claims against county presented in writing in twelve months, 
must be. Powell vs. County of Muscogee, 587; Murphey vs. 
Educational Board, etc., 856. 


3. Conversations with members of board not sufficient. bid. 
See Taz 4; Fences; Roads and Bridges. 


CRIMINAL LAW. 


1. Indictment, irregularity in, waived, cannot object to testimony 
under. Thomas vs, State, 44. 


2. Venue, what allegation of sufficient. did, 








3. Indictment, what allegation of murder sufficient. bid. 


4. Indictment found at illegal term, not ground for demurrer. 
McRae vs. State, 96. 


. Indictment, what sufficiently technical. did, 


. Mob, sayings and acts admissible. did. 


. Escape, offer of money to allow, admissible. bid, 

. Robbery, threat to prosecute, except for unnatural crime, not 
constitute force. Bussey vs. State, 100. 

. Robbery, force accompanying threats constitutes. bid. _— 

. Case weakened by character of testimony. Mitchell vs. State, 
128. ’ 

. Dying declarations, what necessary to their admission. Jdid.; 
MeLain vs. State, 279. 

. Dying declarations prima facie admissible, character of utter- 
ances left to jury. Ibid. es 

. Messages purporting to come from defendant to deceased by ‘ 
messengers, inadmissible. Ibid. : 

. Conversations in defendant’s absence and with no notice to 
him, inadmissible. bid. 

. Concocted statement in advance inadmissible for party making 
them ; aitter against him. did. 

. Res gestae, sayings of wounded person while being carried off. 
Ibid. 

. Acts and threats of person acting in concert with aggressor ad- 
missible. did. 

. Reasonable doubt whether defendant acted under reasonable 
fear, acquits. did. 

. Forgery, evidence sufficient to show. Hagar, alias Olark, vs, 
State, 164. 

. Bad writing no defence to forgery. Ibid. 

. Uttering forged paper shortly after made, knowledge presumed. 
Ibid. . 

. Prohibition in certain localities constitutional. Howell os, State, ~ 
224. 

. Perjury, fact untrue, but believed true, not guilty. Thomas vs. 
State, 252. 

. Indictment for perjury insufficient in this case. bid. 

. Murder, verdict contrary to evidence. Lee vs. State, 260. 

. Larceny after trust, two kinds of. Soule vs. State, 267. 

Larceny after trust, venue at place of demand. Ibid, 
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28. 


29. 


30. 
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Larceny after trust, railroad ticket with coupons to be used and 
balance returned. bid. 


Statement of defendant, weight is for jury. Poppell vs. State, 
276. 


Statement, no penalty for untruthfulness. bid. 


31.°Cause of death, witness knowing facts may state. McLain vs. 


32. 


36. 


37. 


State, 279. 


Identity of deceased as charged and proved, for jury. (‘‘W. 
F. S.” in indictment, ‘‘Freeman S.’’ proved.) Ibid. 


33. Murder, sufficiently shown. Jbid. 
34. 
35. Burglary, possession of goods soon after, unaccounted for, suf- 


Reasonable fears, doctrine fully given. bid. 


ficient to convict. Lundy vs. State, 360. 

Trespass and larceny not of same genus; evidence showing 
larceny, no conviction for trespass. Sevy vs. State, 361. 

Seduction case, continuance to obtain evidence, when proper. 
Dowda vs, State, 481. 

Recommendation to mercy in burglary case, judge not bound 
to regard; not error to so state. Green vs. State, 487. 


. Jury dispersing, leaving written verdict with foreman, new 


trial, unless no injury shown. Silvey vs. State, 553. 


. Recognizance, sureties not relieved by arrest and giving bail 
for another offence. West et al. vs. Colquitt, gov’r, 559. 


. Same: aliter, if principal kept in jail. did. 
. Voting after paying tax to constable holding fi. fa., on election 


day, not criminal. Austin, Jr., vs. State, 595. 


. Construed strictly penal laws are. bid. 


Intention to violate law wanting in this case. bid. 


Recorder’s judgment reversed on certiorari, judgment against 
city for costs. Mayor, etc., of Macon vs. Hoge, 696. 


. Burglary, corpus delicti and recent possession unexplained 


makes prima facie case. McGruder et al. vs. State, 864. 


. Joint trial by agreement, each defendant reserving right to 


testify, each impeached as if trial were several. bid. 


. Same: indictment for larceny and plea of guilty admissible to 


impeach. Ibid, 


. Limiting effect of admissible evidence is for charge. bid. 
. Assault and battery with rock, abusive language will not war- 


rant. Reid vs. State, 865. 


. Same: knife in hand, but no effort to use, not warrant battery 


with rock. Ibid. 
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52. Assault and battery not justified by words provoked by like 
words. Ibid. 


53. Same : abusive language, whether justifying battery, is for jury. 
Ibid. . 
DAMAGES. 
1. $4,500.00 for loss of leg. W. & A. R. R. vs. Wilson, 22. 
2. Horse killed by hard driving. Hawkins vs. Haynes, 40. 


3. Diverting water course, damages for each day. Graham vs, 
Dahlonega Gold Mining Co. et al., 296. 


. $4,700.00 for loss of hand. Central Railroad vs. DeBray, 406. 

. Special damages not found, and verdict not seeming to include, 
error in charging as to, not cause new trial. Ibid. 

}. Contributory negligence, effect in diminishing verdict against 
railroad. Sav., Fla. & W. Rwy. vs. Stewart, 427; Central R. R. 
vs. Hamilton, 461. 


. Sub-contractor’s negligence, when damages recovered against 
principal contractor. Wilson & Bro. vs. White, 506. 

. Obstructions on sidewalk causing personal injury, want of 
means and necessity to sell house shown, in fixing general 
damages. Ibid. 

. Breach of contract, natural damages in usual course of things 
only recoverable. Geo. R. R. vs. Hayden, 518. 

. Special damages to theatrical business, unknown to road when 
contract made, not recoverable. Ibid. 

. Measure of, for breach of contract to give agent exclusive right 
to sellin territory, is profits lost. Rice, song. ptnr., vs. Cau- 
dle, 605. ‘ 

. Damnum absque injuria not apply, where right of party has been 
invaded. Nat. Er. Bk. vs. Sibley et al., 726. 

. Nominal damages for invasion of right, where no actual dam- 
ages shown. Ibid. 

. Injured blaster given a house in compensation, and after seven 
years dispossessed, damages recovered. Crusselle vs. Pugh, 
744. 

Telegram naming price too low, accepted, measure of damages 
against company is difference between price named and mar- 
ket price. Western Union Tel. Co. vs. Shotter, 760. 

See Municipal Corporations, 9; Railroads. 


DEBTOR AND CREDITOR. 


1. Appropriation of payments, intention of parties controls. 
Pritchard vs. Comer & Co., 18. 
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. Appropriation, agreement which amounted to. Ibid. 
. Appropriation of payments, right of in debtor; if not done, 
creditor may appropriate. Greer, adm’r, vs. Burnam, 31. 


- Mutual accounts, imitations not bar till last item barred. 
Flournoy & Epping vs. Wooten, ex’r, et al., 168. 


. Account charged in name of one person, alleged for convenience 
of another, who is real debtor, question is for jury. dtd. 


. Payment, sending note for balance and placing same ‘‘to credit,’’ 
is not. Hall's 8. F. Cotton Gin Co. vs. Black, assignee, et al., 450. 


. Payment of existing debt, whether giving note is, depends on 
intention of parties. bid. 
Partner selling to firm is entitled to pay before any profits for 
division. Keaton, ez’r, et al. rs. Mayo, 649. 


9. Rights of creditors to be favored by courts. Lathrop & Co. vs. 
Me Burney & Hollingsworth et al., 815. 


See Negotiable Instruments; Assignments; Promissory Notes; 
Injunction and Receiver, 12. 


DECEIT. See Corporations, 14, 19. 
DECREE. See Zquity, 2. 


DEEDS. 


1. Alley, deed bounded by, when closed, reverts to abutting 
owners. Cincinnati & Ga. R. R. vs. Mims et al., 240. 


2. Form, none prescribed. Bell vs. McDuffie, 264. 
3. Purport to convey land, paper must. bid. 
4, Deed or bond for title, paper construed. Ibid. 


5. Metes and bounds control, whether amount is more or less. 
Benton vs. Horsley, 619. 

6. Construed to convey fee simple title in this case. Ellis vs. Hun- 
nicutt et al., 637. 


7. Reform individual deed, so as to bind cestuis que trust receiving 
no benefit, equity will not. did. 


8. Line established by acquiescence for seven years. Camp etal. 
0s. Cochrane et al., 865. 


See Husband and Wife, 15. 


DEMAND. See Landlord and Tenant, 2,3; Criminal Law, 27; Attor- 
ney and Client, 8; County Matters, 2. 


DEMURRER. See Criminal Law, 4; Equity, 18. 
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DOCKET. See Judgments, 13. 
DYING DECLARATIONS. See Criminal Law, 11, 12. 
EDUCATION. See Constitutional Law, 20, 22. 


EJECTMENT. 
1. Homestead sold, ejectment not lie for. Woodward et al. v-. 
Bivins, 589. 
2. Variance between description in declaration and in deed in ab- 
stract of title, none in this case. Benton vs, Horsley, 619. 
. ‘Along’ a line defined. bid. 


. Judgment in, conclusive as to title, unless less than fee found 
Parker vs. Stambaugh et al., 735. 


Improvements, equitable plea setting up, general allegations 
not sufficient. Clewis vs. Hartman, 810. 


»» Improvements set off against mesne profits, latter claim aban, 
doned, plea falls. bid. 


7. Improvements, whether equitable relief granted, on proper plea 
setting up, not decided. bid. 


ELECTION. See Fence; Municipal Corporations, 10; Taz, 8, 9. 


EMINENT DOMAIN. 


1. Power must be clearly conferred. Board Comm'rs Bibb Co. et 
al. vs. Harris, 250. 

2. Power inherent in legislature. did. 
See Railroads, 7, 8, 18—22. 


EQUITABLE PLEADINGS. See Ejectment, 5. 


EQUITY. 


1. Citation to administrator, equivalent to bill. Brantley, adm’r, 
vs, Greer, gdn., 11. 
. Decree on same, what sufficient. did. 
. Decree different from that sued on, inadmissible. Forrester, 
adm’r, vs. Vason et ux., 49. 


- Reference incidentally to litigation not require exhibit. Gra- 
ham vs. Dahlonega Gold Mining Co. et al., 296. 
. Reference to voluminous pleadings in same court without ex- 
hibiting. Ibid. 
. Multiplicity of actions of trespass, equity interposes to prevent. 
Ibid. 
7 
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Trespass destructive of freehold, equity grants relief. Ibid. 


8. Multifariousness, objection not favored. Ibid. 


Enjoin trespasser and quiet right to use stream, bill against all 
participating in or procuring wrong, proper. bid. 


. Forfeit contract for non-payment of ground rent, after re-entry 


and sale, first grantee has equitable claim for excess of pro- 
ceeds above debt. Laurence et al. v8. Mayor, etc., of Savan- 
nah et al., 392. 


. Judgment not set aside, except when. Woodward vs. Drom- 


goole, 523; Smith et al. vs. Phinizy et al., 641. (See No. 20 
below.) 


. Landlord’s remedies against tenant, no interference with, ex- 


ceptwhen. Huff vs. Markham, 555. 


. Election of legatees to take property instead of proceeds, 


equity mayenforce. Swann et al. vs. Garrett et al., executors, 
566. 

Elect for infant legatee to take property, equity may. Ibid. 
(Jackson, C. J., dissenting.) 


. Homestead sold, jurisdiction to recover in equity. Woodward 


et al. vs. Bivins, 589. 


. Equitable attachment granted by injunction and receiver, in 


case of removal from state pending bill. Epping vs. Aiken, 
600. 

Demurrer because of common law remedy, filed at first term. 
Ibid. 

Injunction dissolved by bond, after six years, demurrer and mo- 
tion to vacate order, not allowed. bid. 


- Reform individual deed, so as to bind cestuis que trust who re- 


ceived no benefit, equity will not, us vs. Hunnicutt et al., 
637. 


. Judgment not opened, if any /aches in defending. Smith et al. vs. 


Phinizy et al., 641. (See No. 11 above.) 

Will, impossible to carry out, judge may render any decree nec- 
essary at chambers or in term, if no disputed facts. Sharp, 
adm’r, et al. vs. Findley et al., 654. 


2. Same: impossibility of carrying out, judge determines. bid. 


. Consent makes submission to jury unnecessary. bid. 
. Same: submitting necessity of sale to jury not make decree 


bad. Ibid. , 
Executgr being guardian ad litem for minor legatees, not avoid 
decree. bid. 
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26. Wards in chancery, children become, when petition shows 
their property involved. Ibid, 

27. Innocent purchasers, equity loth to interfere with. did. 

28. Agent or confidential adviser inducing vendor to give deed, be- 
lieving land to be subject for purchase money, subsequently 
buying same, equity will subject. Hawk vs. Leverett et al., 
675. 

29. Partnership accounts, equity has concurrent jurisdiction of. 
Epping vs. Aiken, 682. 

30. All conflicting claims connected with subject-matter, equity 
will settle. bid, 

31. Stale demand, not set up as equitable set-off. Jbid. (See No. 
33 below.) 

32. Administrator’s sale allowed by order, no equitable interference 
with, on grounds taken here. Bailey vs. Ross, adm’r, et a., 
771. 

33. Stale, demand in this case was. Ibid. 

34. Multifariousness defined and discussed. City Bank of Macon et 
al. vs, Bartlett et al., 797. 

35. Multifariousness, objection not favored. bid. 

36. Misjoinder as a ground of demurrer discussed. bid. 

37. Fraud inducing taking of stock, redress in equity. bid. 

38. Fraudulent trf&Asfer of stock to trust estate to avoid debts, bill 
in aid of attachment proper. Lathrop & Co. vs. McBurney & 
FTollingsworth et al., 815. 

39. Specific performance of parol contract for land, what necessary 
to obtain. Beall et al., ex’rs, vs. Clark, 818. 

40. Specific performance of voluntary parol promise to convey land 
not granted. bid. 

41. Convey plantations, contract to, to be paid from profits of same, 
not enforced in equity. bid. 

See Parties, 1; Practice in Superior Court, 5 ; Injunction and Re- 
ceiver. 


ESTATES. 
1. Tenant in common, claim for profits against, superior to mort- 
gage of. Arnett vs. Munnerlyn, Jr., et al., 14. 
2. Lien against by co-tenant, for exclusive use of property. Ibid. 
3. Trust for life, with vested remainder over, under this will. Bull 
et al. vs. Walker et al., 195. 
. Sale under /i. fa. against life tenant, purchaser only gets life 
estate. Ibid. 


— 





INDEX. 





. Remaindermen cannot sue during life estate. bid. 

}. Sold to pay debt, certain land being, proceeds of which were to 
go to legatee, interest on balance given in lieu of proceeds, 
Lilly, adm’r, vs. Griffin, 525. 

. Fee simple title under deed in this case. Hilis os, Hunnieutt, 637. 

. Reversion in case of death without children or descendants. 
Nussbium & Dannenberg vs. Evans, adm'r, 753. 

. Entails not favored, but intention of parties carried out where 
possible. Jdid. 

. Life use subjected in equity for debt of life tenant, though 
trustee dead. Hatcher & Baldwin vs. Massey et al., 793. 

See Trusts and Trustees; Wills. 


ESTOPPEL. 


1. Attorney advising misapplication of corporate funds cannot set 
it up. Simmons vs. Camp, 54. 
2. City from objecting to use of streets by gas company, estopped 
by seeing preliminary outlay. City of <tlanta et al, vs. Gate 
City Gas Light Co., 106. 
. Judgment estops. Cheney, ex’r, vs. Selman, gdn., 384. 
Solemn admissions in judicio estop. Jbid.; Witkinson & Wilson 
vs. Thigpen, 497. 
. Admissions in one suit not estop in suit with other parties. bid. 


Minors estopped from attacking decree, where guardian sues 
and recovers money under it. Sharp, adm’r, et al, os, Findley 
et al., 654. 

Dealing with corporation not estop from action of deceit against 
directors for hypothecating illegal stock. Nat. Hr. Bk. vs. 
Sibley et al., 726. - 

. Stockholder induced to take stock by fraud, cannot repudiate, 
if he receives benefit or acts as shareholder after notice. City 
Bk. of Macon et al. vs. Bartlett et al., 798. 


Receipt of what was awarded to one party, estops from attack- 
ing proceedings as irregular. Pike vs. Stallings, 860. 


EVIDENCE. 
. Decree different from that sued on inadmissible. Forrester, 
adm’r, vs. Vason et al., 49. 
. Declarations of person in possession admissible to show ad- 
verse possession. Juggins vs. Huggins, exeéutor, et al., 66. 
3. Mob, sayings and acts of, admissible against individual mem- 
ber. McRae vs. State, 96. 


Escape, money offered for, admissible, Jdid, 
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. Liquor given prisoner, not exclude evidence of offer of money 
to allow escape. Ibid. 

. Dying declarations, what necessary to admit. Mitchell vs. 

State, 128; McLain vs, State, 279. 

. Dying declarations admitted, nature of, finally left to jury. 
Mitchell vs. State, 128. 

. Messages merely purporting to be sent verbally by defendant 
to deceased, not admissible. Ibid. 

. Conversations in defendant’s absence and without notice to 
him, inadmissible. Ibid. 

. Concocted statements before crime not admitted for party mak- 
ing them; aliter against him. Ibid. 

. Res geste, sayings of wounded person as carried off. Ibid. 

. Deceased witness, testimony on former trial, what foundation 
necessary to admit. Ibid. 

. Acts and threats of person acting in concert with aggressor 
admissible. Ibid. 

. Cross-examination, right of thorough, not to beconfined. Ibid. 
. Trustee, order appointinz, admissible without instrument cre- 
ating, trust not being denied in plea. Bizyham vs. Cole- 
man, trustee, 176. 

. Original record from another county not proved by lawyer 
claiming to have it under ieave of court. Jbid. 

. Record, proper proof is clerk’s certificate. Jhid. 

. Hand-writing of original proved by any one whoknew it. Ibid. 

. Receipts denied or explained by parol, Jbid.; Hall’s S. F. 
Cotton Gin Co. vs. Black, ass’ee, et al., 450. 

. Affidavit by one not admissible to charge another. Jhid. 

. Affidavit of client not admissible toimpeach attorney drawing 
it. bid. 

. Interrogatories: answers read without questions, if intelligible. 
Ibid. 

. Withdrawn and abandoned evidence, no ground for new trial. 
Ibid. 

. Railroad condemnation: value proved; not limited to market 
value. Cincinnati & Ga. Railroad vs. Mims et al., 240. 

5. Newly discovered evidence, as ground for new trial considered. 
Poppell vs. State, 276 ; Lundy vs. State, 360; Brand vs. Kennedy, 
707; Morgan, trustee, vs. Hardee, adm’r, 736; McGruder et al. 
vs. State, 864. 

. Cause of death, witness knowing facts may state. McLain vs, 
State, 279. - 
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- “Children,’’ legacy to, parol evidence toshow whoare. Che- 
ney, ex’r, vs. Selman, 384. 

. Admissions in sworn answer to bill admissible against party 
making. Ibid. 

Record of former proceeding involving same matter, admissi- 
ble. Ibid. , 

. Conclusion that person of ordinary care could have left train 
without hurt, inadmissible. Central Railroid vs. DeBray, 
406. 

. ‘At his own risk,’’ that train hand obeys order to leave mov- 
ing train, inadmissible. Jdid. 

32. Former rules of railroad as to right of conductor to give order, 
inadmissible. Ibid. 
Expert, that railroad employé is not required to get off train, 
not matter for. Ibid. 

. Opinion as to matter of fact, inadmissible. bid. 

Letter between third parties not admissible. Clarke vs. Alex- 
ander & Wright, 500. 

. Ground of objection must be stated. Wilson & Bro. vs. White, 
506. 

. Processioners’ return and plat both admissible. Rattaree vs. 
Morrow, 528. 

. Administrator’s returns admissible to show disposition of fund 
Lilly, adm’r, vs. Griffin, 535. 

. Advancements in question, that father destroyed memorandum 
admissible. Wallace, adm’r, et al. vs. Owen et al., 544. 

. Advancements: declarations of father as to not desiring children 
to account, admissible. Ibid. 

. Interrogatories not showing venue of execution rejected. Ceci 
& Thrasher vs. Gazan, 631. 

. Interrogatories rejected on first trial, written notice of objection 
unnecessary on second trial. bid. 

. Same: especially where party not taking out interrogatories 
offers them. Jbdid. 

. Allegata, evidence of negligence beyond, let in without objec- 
tion, charge should not strictly confine issue to. Sav., Fla. 
& W. Rwy. vs. Barber, 644. 

. Admissions witha view to compromise, inadmissible. Keaton, 
ex’r, et al. v8. Mayo, 649. 


}. Interrogatories taken in suit on note secured by deed not ad- 
missible in suit for land, if witness is alive and in jurisdic- 
tion; aliter, if not. Broach vs, Kelly, 698. 
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47. Identity of legatee in issue, name, appearance, conversations 
and account of family and associations admissible. Mullery 
et al. vs. Hamilton et al., 720, 

48. Identity, tendency to relieve of onus of proving. Ibid. 

49. Impeach witness, indiciment and plea of guilty of larceny ad- 
missible to. MceGruder et al. vs. State, 864. 

50. Limiting effect of admissible evidence is for charge. bid. 

51. Written evidence, copy of necessary in Supreme Court, unless 

by agreement. Baker et al., adm’rs., vs. Nicholls; McMillan et 

al. vs. Davis, 866, 











See Witness. 






EXECUTION. 

1. Dormant, if no entry in seven years. Jnman, adm’r, vs. Miller, 
Jr., 293. 

2. Payment, order given ‘for proceeds and person ‘holding order 
receiving, is. Wilkinson & Wilson vs. Thigpen, 497. 

3. Presumed to follow judgment. Smith et al. vs. Phinizy et al., 641. 









EXEMPTION. See Garnishment, 3; Homestead and Exemption. 






FEES. See Attorney and Client, 3, 5, 6, 15-18, 22. 


FENCES. 
1. Election, application for proceedings in connection with, must 
be in writing. Dyson, ord’y, vs. Pope, 205. 

. Mandamus, none, if application not in writing. bid. 

. Election, questions on, made before result proclaimed. bid. 

. Election: managers of precints consolidate returns, ordinary 

hears questions and proclaims result. bid. 

5. Election held at court ground of each district, and voters vote 
in own district. Ibid. 

6. Two districts voting together, both rejected. Ibid. 

7. Stock law not in pari materia with laws as to diligence of rail- 
roads. Central R. R. vs. Hamilton, 461. 
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FERTILIZERS. 

1. Mixture of refuse of inspected and uninspected kinds, attaching 
tags not obtained from inspector, sale illegal. Conley vs. 
Sims & Blalock, 161. 

2. Sale of uninspected fertilizer, no recovery on note, even in 

hands of bona fide purchaser. bid. 
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FIXTURES. See Words and Phrases, 5, 6. 
FORFEITURES. See Zquity, 10. 


FRAUD. See Principal und Agent, 9; Corporations, 14-19, 21, 22; 
Equity, 37, 38. 


FRAUDS, STATUTE OF. See Statute of Frauds. 
“FUTURES.” See Contracts, 8, 9. 
GAMING. See Contracts 8; Actions 1. 


GARNISHMENT. 

1. Foreign insurance company, residence of agent not give juris- 
diction to garnish. Schmidlapp & Co. vs. LaConfiance Ins. 
Co. et al., 246. 

. Wages brought into court by garnishment, defendant may rule 
constable for. Smith, constable, vs. Johnston, 748. 

3. Waiver of ‘exemption rights,’’ does not include freedom from 
garnishment of wages, unless expressed. bid. 

. Wages, garnishee may set up in answer; if not, judgment that 
money be paid into court not prevent defendant from claiming. 
Ibid, 


5. Laborer employed for six months, with right to draw to meet 
necessities, wages exempt from garnishment. Prothro vs. 
Grubbs & Camp, 863. 


GIFTS. See Advancements, 2; Husband and Wife, 14; Equity, 40, 41. 
GUANO. See Fertilizers. 


GUARDIAN AND WARD. 


1. Bond, suit against surety, judgment against principal necessary, 
except when. Furrester, adm’r, vs, Vason et uz., 50. 

2. Limitation, statute of, bars citation, between 1870 and 1882. 
Hartley vs. Head, gdn., 95. 

8. Bar not relieved by advice to let guardian keep fund, and pro- 
mise to settle. bid. 

4. Guardian ad litem for minor legatees, on proceeding to sell 
estate, executor appointed, not invalidate decree. Sharp, 
adm’r, et al., vs. Findley et al., 654. 

. Wards in chancery, minors become when petition shows their 
property involved. bid. 
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' 
6. Estopped from attacking decree, minors are by guardian’s suing 
and recovering under it. bid. 


HIRING. See Bailments; Contracts, 25. 


HOMESTEAD AND EXEMPTION. 


1. Whose property to be set apart, should appear, where married 
woman applies ; aliter, where husband applies. Bechtoldt vs. 
Fain, 495. 

- Married woman cannot take homestead from separate property, 
unless living separately fromhusband. bid. 

3. Borrowed money to pay off balance of purchase money, home- 
stead subject. White vs. Wheelan, 533. 

. Equity, jurisdiction to recover homestead sold, is in. Wood- 
ward et al. vs. Bivins, 589. 

. Ejectment not brough: for homestead sold by assignee in bank - 
ruptcy. Ibid. 

. Possessory warrant for exempted horse, brought by wife for self 
and children. Tucker vs. Edwards, 602. 

Consent extorted from head of family in jail not make taking 

good. Ibid. 

8. Verdict for ‘‘homestead,’’ means homestead applied for. Brand 
vs. Kennedy, 707. 

See Bankruptcy, 1,5; Garnishment, 2-4. 


HORSE RACE. See Actions, 1. 


HUSBAND AND WIFE. 


1. Reduce to possession, husband’s right, where married before 
1866. (rote et al., gdn., vs. Pace, adm’r, et al , 231. 

2. Reduce wife’s property to possession, creditors cannot compel 
husband to. Ibid. 

3. Marital rights not asserted, property passed to wife’s heirs 
under statute of distributions of domicile. bid. 


4. Wife’s property not carried to Alabama after 1866, was not stat- 
utory trust estate. Ibid. 

5. Rights fixed by law of state where married; removal affects 
subsequent acquisitions only. odd. 

6. Husband acting for wife before assessors, annulled by appeal. 
Cincinnati & Ga. Railroad vs. Mims et al., 240. 

7. Homestead, application for by married woman, must show 
out of whose property; aliter, if by husband. Bechtoldt vs. 
Fain, et al., 495. 

v 71-58 
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. Homestead, married woman cannot take out of own property, 
except when living separate from husband. Ibid. 


. Possessory warrant for exempted horse, by wife for self and 
children. Tucker vs. Edwards, 602. 
. Consent of husband extorted in jail, not make possession right. 
Ibid. 
. Payment under contract to wife’s order, husband alleged to be 
real beneficiary, result discussed. Epping vs. Aiken, 682. 
2. Separate property, wife is feme sole as to, since 1866, with cer- 
tain restrictions. Cain vs. Ligon, adm’r, et al., 692. 
Separate estate, wife cannot sell to husband without order of 
court; but may give to him. J6id. 
. Gift by wife to husband scrutinized, and set aside for undue 
influence or improper appliances. bid. 
. Voluntary settlement not recorded in three months inferior to 
bonu fide purchaser before due without notice; but superior 
to deed after record. Adair et al. vs. Davis, 769. 
. Arbitration, appearance of husband as wife’s agent binds lat- 
ter. Pike vs. Stallings, 860. 
See Set-off, 5. 


IDENTITY. See Evidence, 47, 48. 


ILLEGALITY. 

1. Void judgment attacked, irregular not. Brantley, adm’x, vs. 
Greer, gdn., 11. 

2. Dormant for reasons appearing on record, ground that fi. fa. 
was, not bad because it stated affiant was ‘‘advised and be- 
lieved,’’ etc. Inman, adm’r, vs. Miller, Jr., 293. 

3. Dormant because issued more than seven years without entry, 
ground good. did. 

4. Dormancy of fi. fa., relieving, burden on plaintiff. did. 

5. New grounds not added by amendment, unless unknown before. 
Ibid. 

6. Amended: original grounds perfected. Ibid. 

See Judgments, 3. 


IMPROVEMENTS. See Set-off, 7-9. 
INDICTMENT. See Criminal Law, 1-3, 4, 5, 24, 48. 


INDORSEMENT. See Principal and Surety, 7. 








INFANCY. 


1. Elect for infant legatee to take property instead of proceeds, 
equity may. Swann etal. vs. Garrett et al, ex’8, 566. (Jack- 
son, C. J., dissenting.) 


INHERITANCE, 


1. Statute of distributions of domicile controls as to personalty. 
Grote et al., gdns., vs. Pace, adm’r, et al., 231. 
. Married woman moving to Alabama after 1866, not carrying 
property, it did not fall under statutory trust estate. bid. 


3. Separate estate in Georgia, on death in Alabama, passed under 
general statute of distributions. bid, 


INJUNCTION AND RECEIVER. 


1. Tax illegally imposed enjoined. Sav., Fla. & W. Rwy. vs. Mor- 
ton et al., 24. 

2. Tax, double enjoined, must reasonable amount be tendered ? 
Quxre? Ibid. 

. Criminal proceeding wrongly affecting property and civil rights 
enjoined. City of Atlanta et al. vs. Gate City Gas Light Co., 106. 

. Water, diversion damaging lands below, by insolvent, enjoined. 
Graham vs. Dahlonega Gold Mining Co. et al., 296. 

. Multiplicity of suits for damages, injunction granted to avoid 
necessity. bid. 

}. Convicts, improper distribution enjoined. Geo. Pen. Cos., etc., 
vs. Nelms, prin. keeper, et al., 301. 

. Waste not enjoined, except on unquestioned title. Nethery et 
uz, v8 Payne, 374. 

. Use of land andore by defendant with prescriptive title not en- 
joined by complainant with doubtful title. did. 

. Trash and filth, throwing on premises enjoined. Lowe, trustee, 
vs. Holbrook, trustee. 563. 

. Party wall with windows built, not prevent enjoining improper 
use of. Ibid. 

. Attachment, injunction and receiver in nature of, on removal 
pending bill. Epping vs, Aiken, 600. 

. Insolvent trader, to obtain injunction and receiver against, 
debt must be connected with business. Ball vs. Lastinger, 
679. 

Receiver’s fees, verdict for, after death of receiver, not set aside, 
unless substantial error. Morgan, trustee, vs, Hardee, adm’r, 
736. 
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14. Receiver’s fees, discretion in appointing court not readily inter- 
fered with. did. 

15. Discretion as to not abused. Muyo et al. vs. McePhaul, 758. 

16. Produce title papers, defendant failing to, when ordered, con- 
sidered as showing him a trespasser. bid. 

17. Administrator’s sale under order not enjoined, except when. 
Lailvy vs. Ross, adm’r, et al., 771. 

18. Attachment, if remedy by, under §3297; no injunction. Coates 
& Co, vs, Allen et al., 787. 


INSOLVENCY. See Injunction and Receiver, 12, 18; Laws, 5. 


INSURANCE. 

1. Foreign company, residence of agent not give jurisdiction to 
garnish. Schmidlapp & Co. vs. LaConfiance Ins. Co. et al., 
246. 

2. Parol renewal of policy, suit on demurrable. Roberts vs. Ger- 
mania F. Ins. Co. et al,, 478. 

3. Failing or refusing to renew, count fur, not added by amend- 
ment to suit on parol renewal. bid. 


INTEREST AND USURY. 

1. Certiorari, interest written off on, where question of law. 
Carnes vs. Maddox, 515. 

2. Usury, entire consideration of note being, invalid. Cheapstead 
vs. Frank et al., 549. 

3. Payments made without direction, not appropriated to usury. 
Ibid. 

. Limitation: six months’ statute only applies to suits to recover 
usury paid, or to set it off againstclaim. id. 

. Sole issue being whether title void for usury, verdict for plain- 
tiff, but allowing defendant time to redeem land, is contrary 
to law. Broach vs Kelly., 698. 

i. Ten per cent was legal limit up to February 19, 1873. bid. 

. Interrogatories taken in suit on note not admissible in suit for 
land between same parties, if witness is alive and within 
jurisdiction of court. Broach vs. Kelly, 698. 

8. Usury in deed pleaded, defendant opens and concludes. bid. 


INTERROGATORIES. See Evidence, 22, 41-43. 


JUDGE. 


1. Disqualified, not, from decreeing costs to auditor within fourth 
degree of kinship. Brantley, adm’x, vs. Greer, gdn., 11, 
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JUDGMENTS. 


1. 


Illegality to, if void, but not if irregular. Brantley, adm’s, vs. 
Greer, gdn., 11. 


. Employing attorney to aid claimant, not make judgment con- 


clusive on defendant. Brady, gdn., vs. Brady, 71. 


3. In claim case not prevent illegality. bid. 


. Bona fide, purchaser may be, though knowing of judgment. 


Danielly, adm’r, vs. Colbert, adm’r, 218. 


. Tort, judgment on, is not contract which cannot be impaired. 


McAfee et al. vs. Covington et al., 272. 


. Contract, judgment on, cannot be impaired. bid. 


. Estoppel by former judgment. Cheney, ex’r, vs. Selman, gdn., 


384. 


. Merger of draft into judgment, none as to drawer not served, 


though judgment against acceptor and drawer served. Ells 
vs. Bone, 466. 


- Same: aliter at common law. bid. 
. Non est inventus, failure to return as to party not served, not 


cause mergerastohim. Ibid. 


. Equity will not interfere with judgment, except when. Wood- 


ward vs. Dromgoole, 523; Smith et al. vs. Phinizy et al., 641. 


. To set aside and in arrest, motions compared. Pulliam vs. 


Dillard et al., 598. 


. Same: docket entries are not part of record. bid. 


. Attachment, claim interposed to, judgment afterwards ren- 


dered, illegal, not affect claim case. Cecil & Thrasher vs. 
Gazan, 631. 


. Presumed to follow pleadings. Smith et al. vs. Phinizy et al., 


17. 


18. 


19. 


20 


21. 


641. 


. Bankrupt, judgment against, after discharge, binds. Smith, 


adm’r, vs. Cook, 705. 

Conclusive, decree setting aside deed on bill against grantee, 
is, on one claiming that grantee held for him. Jbid. 

Not conforming to verdict, no ground for new jury trial. Brand 
vs. Kennedy, 707. 

Ejectment, judgment in, conclusive of title, unless less than fee 
found. Parker vs. Stambaugh et al., 735. 

General judgment, though attachment dismissed, if service 
made or notice given. AHendriz, adm’r, vs. Cawthorn, 742. 
Garnishee pay fund into court, judgment that, not prevent de- 
fendant from claiming fund as wages. Smith, constable, vs. 

Johnston, 748. 
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22. Right, but wrong reason given for, affirmed. Wilson os, Burks, 
862. 


See Title, 2. 


JUDICIAL COGNIZANCE. 


1. That Barnesville isin Pikecounty. Central Railroad vs. DeBray, 
406. 


JURISDICTION. 
1. Of justice courts fixed as to subject-matter, not territory, by act 
of 1879. Thomas vs. Lawton, 244. 
2. Foreign insurance company, residence of agent not give juris- 
diction of. Schmidlapp vs. La Confiance Ins, Co, et al., 246. 


3. Homestead sold, recovery in equity. Woodward vs. Bivins, 589. 


See Augusta, 1. 


JURY AND JURORS. 
1. Objection known, not made after verdict. Danielly, adm’r, vs. 
Colbert, adm’r, 218. 
2. Talesman not incompetent because on grand jury list. MeLain 
vs. State, 279. 


. Certificates of list not signed, not cause for challenge to poll. 
Ibid. 


. County commissioner may be jury commissioner. bid. 
5. Separating: foreman, going only alittle way, asking question of 
sheriff, and being ordered back to room, not require new 
trial. Green vs. State, 486. 


. Recommendation to mercy in burglary case, judge not bound to 
regard ; not error to so state. bid. 

. Notes of calculations, jury may take. Lilly, adm’r, vs. Griffin, 
535. 

. Calculation made by ordinary when trying case, used before 
jury. bid. 

. Dispersing before delivering verdict, onus on state to show no 
injury. Silvey vs. State, 515. 

. Written verdict agreed on and left with foreman, in criminal 
case, not binding on jurors. bid. 

. Impeach finding, juror cannot. 0’ Kelly vs. Felker, 775. 

2. Half-brother of juror to be paid a salary, if his evidence gained 
the case. Beall et a!., ex’rs, vs, Clark et al., 818. 
13. Above suspicion, jurors should be. bid, 





INDEX. 


JUSTICE COURTS. 


1. Jurisdiction of subject-matter, not of territory, fixed by act of 
1879. Thomas vs. Lawton, 244. 

2. Richmond county, justice courts in, jurisdiction over city of 
Augusta. Ibid. 


3. Pleadings in, none except summons and copy of note, account 
or cause of action. Carnes vs. Mattox, 515. 


. Non-suit, can justice grant, on appeal trial? Quwre? _ Ibid. 
See Levy and Sale, 3. 
LABORER. See Garnishment, 2-4, 5. 
LACHES. See Equity, 11, 20; Practice in Supreme Court, 26; Corpo- 
rations, 17; Administrators und Executors, 12; New Trial, 12; 


Witness, 24. 


LANDLORD AND TENANT. 


1. Tenant by sufferance, purchaser from agent, with sale not con- 
firmed, is. Smith vs. Singleton, Hunt & Co., 68. 


2. Tenant by sufferance, warrant to dispossess, after demand. 


- Ibid. 
3. Double rent, tenant at sufferance resisting dispossession, liable 
for. Ibid. 

. Re-entry and sale to pay ground rent, after paying claim, equi- 
table right to balance of fund from sale. Laurence et al. vs. 
Mayor, etc., of Savannah et al., 392. 

5. Equity does not interfere with remedies of landlord, except 
when. Huff vs. Markham, 555. 
See Prescription, 5. 


LARCENY. See Criminal Law, 26-28, 36, 48. 


LAWS. 
1. Repeals by implication not favored. Central Railroad vs. 
Hamilton, 461. 
. Same: effect of constitution of 1877 on. Ibid. 
3. In pari materia, stock laws and laws requiring diligence of rail- 
roads, are not. Ibid. 
. Penal laws construed strictly. Austin, Jr., v8. State, 595. 


5. Strictly construed, act of 1881 as to receiver for insolvent 
trader. Ball vs. Lastinger, 678. 


See Municipal Corporations, 7,10; Constitutional Law. 
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LEGACIES. 

1. Lapse, legacy does not by death of legatee before will made or 
testator dies; legatee’s issue take. Cheney, ex’r, vs. Selman, 
gdn., 384. 

- Named, legatee need not be; may be described. Ibid. 

. ‘Children,’ legacy to, ambiguity explained by parol. Ibid. 

. Of proceeds of property, legatees may elect to take property. 
Swann et al. vs. Garrett et al., ex’rs, 566. 

5. Same: elect for infant legatee, equity may. Jbid. (Jackson, 
C. J., dissenting.) 


See Wills; Evidence, 47. 


LEVY AND SALE. 
1. Vendor, who has given bond for title with part of price paid, 
title remaining in, subject to levy. Bell vs. McDuffie, 264. 
2. Same: semb’e, purchaser under levy would obtain what was 
left in vendor. bid. 
3. Justice court fi. fa., sale of land without entry of no personalty, 
void. Robinson et al. vs. Burge, 526. 
. ‘No personalty,’’ entry made nunc pro tunc after sale. Ibid. 
. Fees not allowed from fund to attorney representing fi. fa. 
bringing money into court simply by levy and sale. Mitcheil 
vs, Atkins & Uo. et al., 680. 


LEX LOCI. See Comity of States; Contracts, 17. 


LIENS. 
1. Tenant in common has lien against co-tenant for profits of estate, 
superior to mortgage of latter. Arnett vs. Munnerlyn, Jr., 
et al., 14. 
2. Merged in title in same person. Clay vs. Banks etal., 263. 


3. Citizen of Alabama furnishing materials in Georgia, has same 
lien as citizen of Georgia. Thurman, adm’r, vs. Kyle, 628. 


4, Contract, place of execution controls remedies. Ibid. 
See Mortgage. 


LIMITATIONS, STATUTE OF. 
1. 1873 to 1882 bars suit foradvances. Colding vs. Williamson, 89. 
2. Guardian, citation barred, from 1870 to 1882. Hartley vs. Head, 
gdn., 95. 
3. Guardian’s advice that he had better keep money, and prom- 
ise to settle, not relieve bar. Ibid. 





INDEX. 899 


- Mutual accounts, statute runs from last item. Flournoy & Ep- 
ping v8. Wooten, ex’r, et al., 168. 

. Submitted to jury underplea. Bigham vs. Coleman, trustee, 176. 

. Renewed in six months, case dismissed for want of prosecution 
may be. Rountree vs. Key, 214. 


. Usury, six month’s statute only applies to suits to recover 
where paid, or to set-off claim for; not to plea that entire 
consideration of note was usury. Cheapstead vs. Frank et al., 
549. 


. County, claim against presented in writing in twelve months. 
Powell vs. County of Muscogee, 587; Murphey vs. Educational 
Board, etc., 856. 


. Stale demands in equity. (See Equity 31, 33.) 


. Surviving partner not sued on firm account in four years, barred. 
McNaught & Co. vs. Bostick, adm’r, 782. 


. Same: barred as to surviving partner, administrator of deceased 
partner discharged. Ibid. 


. Four years from act providing for payment out of fund bars 
account. Murphey vs. Educational Board, etc., 856. 


See Witness, 14. 
LIQUOR. See Constitutional Law, 5, 7, 8. 


MANDAMUS. 


1. City’s consent to use of streets not needed, mandamus unneces- 
sary. City of Atlania et al. vs. Gate City Gas Light Co., 106. 

2. Against ordinary to compel decision of questions on fence elec- 
tion, none, unless application in writing before result pro- 
claimed. Dyson, ord’y, v8. Pope, 205. 


MARIETTA & NORTH GEORGIA RAILROAD. See Penitentiary, 4. 


MASTER AND SERVANT. 


See Principal and Agent; Railroads, 2, 10-17, 34-38; Dam- 
ages, 11. 


MASTER IN CHANCERY. See Auditor. 
MECHANICS. See Liens, 3, 4. 


M_ GER. 
1. Lien of mortgage merged in title in same person, except where 
equity prevents. Clay vs. Banks et al., 363. 
v 71—59 
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2. Into judgment, no merger, as to joint contractor or partner not 
served. ils vs. Bone, 466. 

3. Won est inventus, no return of as to joint contractor not served, 
not cause merger as tohim. Abid. 


MESNE PROFITS. See Hjectment, 6. 
MINORS. See Guardian and Ward. 
MISTAKE. See Witness, 23-24. 


MONEY RULE. See Mortgage, 14,15; Attorney and Client, 18; Off- 
cers, 1. 


MORTGAGE. 
1. Tenant in common, mortgage by, on whole estate, inferior to 
other tenant’s claim for profits. Arnett os. Munnerlyn, ZJr., 

et al., 14. 

. Title taken by son in lifetime of father, subject to son’s mort- 
gage, as against claim of co-distributee of estate for profits. 
Ibid. 

. Te suppress prosecution, invalid; aliter, for money collected. 
Wheaton vs. Ansley, 35. 

. “Fixtures and utensils’? in mortgage cover what. McCall os. 
Walter, 287. 

. Fees for collecting attorney included, foreclosed for. bid. 

. Assignment to person bound to pay, extinguishes. Clay »s. 
Banks et al., 363. 

. Same: assignment by person bound to pay, not good against 
junior mortgage which was to be advanced by payment of 
first. did. 

. Personal decree, in addition to foreclosure, under act of 1880. 
Ibid. 

. Foreclosure in equity, fuller relief granted. bid. 

. Bill of sale to mule, or mortgage, instrument construed to be 
former. Bryan vs. Dozier, 380. 

. Witnessed by brother-in-law of mortgagee, not bad. Welsh et 
al, vs. Lewis & Son et al., 387. 

- Description of stock of goods, what sufficient. Ibid. 

. County where located, what sufficient statement to show. Ibid. 

. Perishable property mortgaged, sold by attachment, under 
order of ordinary, passed freed from lien of mortgage. Ibid, 

. Same: mortgage may claim proceeds, whether foreclosed or 
not. bid. 
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16. Instalments or debts due at different times, mortgage foreclosed 
for first, and fund invested or held by court to meet others. 
Hatcher vs. Chancey, 689. 


17. Specifics, note secured payable in, value recovered. bid. 


18. Counter-affidavit to foreclosure, filed and returned, fi. fa. is 
mesne process. Hart vs, Hutcher & Brannon, 717. 


19. Same: dismiss case, pay costs and re-foreclose, plaintiff may. 
Ibid. 


See Debtor and Creditor, 2; Contracts, 7. 
MOTION IN ARREST OF JUDGMENT. See Judgment, 12. 
MOTION TO SET ASIDE JUDGMENT. See Judgment, 12. 


MUNICIPAL CORPORATIONS. 
1. Legislative control over streets and alleys. City of Atlanta et 
al. vs. Gate City Gas Light Co., 106. 
. Gas company, use of streets granted to, without consent of city. 
Ibid. 
. Estopped from objecting to use of streets, by permitting ex- 
penditures without objection. bid. 


. Consent to use of streets unnecessary, mandamus to compel not 
needed. Ibid. 


. Injunction against interfering with laying gas pipes in streets. 
Ibid. 

. Powers limited to charter. City of Albany et al. vs. Savannah, 
Fla. & W. Rwy., 158. 


. Power to tax railroads yields to later act providing general 
mode of taxing. bid. 


. Tax railroads on necessary property, municipality cannot. 
Ibid. ’ 


. Open ditch in street, permission to, makes city liable for in- 
jury. Mayor, etc., of Savannah vs. Donelly, 258. 


. Debt, election on question of creating, how held. County of 
Dougherty et al., vs. Boyt et al., 484. 


. Sidewalk, materials left on, without proper lights, owner liable 
forinjury. Wilson & Bro. vs. White, 506. 


. Same: ordinance as to exhibiting lights construed. Ibid. 

. Costs awarded against city, where judgment of recorder re- 
versed. Mayor, etc., of Macon vs. Hoge, 696. 

. Same: enforcement of judgment for costs, not presumed will be 
illegal. Jbdid, 
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MURDER. See Criminal Law, 3,18, 25, 33. 


NEGLIGENCE. 


1. Is for jury. W. & A. R. R. 08, Wilson, 22; Lavier vs. Central R. 
R., 222; Central R. R. vs. DeBray, 406. 


2. Age considered in determining. W. & A. R. R. vs. Wilson, 22. 


. Moving train, employé getting off, under order of conductor, 
not negligent, when. Central R. R. vs. DeBray, 406. 


. Opinion of witness as to negligence inadmissible. bid. 

. Custom not make negligent act good. Ibid. 

. More dangerous of two ways chosen, jury mayconsider. Ibid. 
. Of employé of railroad, defeats recovery for injury. bid. 


. Presumption against railroads. Sav., Fla. & W. Rwy. vs. Stew- 
art, 427. 


. Stock law, effect on question of diligence, where railroad kills 
cow. Central R. R. vs. Hamilton, 461. 


. Sub-contractor’s negligence, when principal contractor liable 
for. Wilson & Bro. vs. White, 506. 


. Obstructions left on street without lights. did. 


. Railroad employé, negligence of, connected with accident, pre- 
vents recovery. Sav., Fla. & W. Rwy. vs. Barber, 645. 


. Telegraph company liable for gross negligence of its agents. 
Western Union Tel. Co. vs. Shotter, 760. 
Same: printed conditions on message blanks not relieve from 
liability for negligence. bid. 


See Ruilroads; Municipal Corporations, 9. 


NEGOTIABLE INSTRUMENTS. 
1. Acceptance: suit by payee for use of drawers against acceptors. 
Davis & Bro. vs. Baker, for use, 33. 
2. Acceptor primarily liable, drawer secondarily. bid. 


. Joint debtors sued on acceptance, not served in first suit, may 
be sued again. Ells vs. Bone, 466. 


See Merger, 2, 3. 


NEW TRIAL. 


1. Discretion in granting not abused. Simmons vs. Camp, 54; 
Lavier vs, Central Railroad, 222; Sav., Fla. & W. Rwy. vs. 
Barber, 644. (See No. 13 below). 

2. Verdict demanded, errors not cause new trial. Hagar, alias 
Clark, vs. State, 164; Danielly, adm’r, vs. Colbert, adm’r, 218. 
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. Error without injury not require. . Cincinnati & Ga. Railroad 
vs. Mims et al., 240. 


. Application during term of trial, except in extraordinary cases. 
Cothran, next friend, et al. vs. Brower et al., 357. 


. Motion in vacation under ex-parte order, not good. Ibid. 


. Consent order for making motion and serving, strictly complied 
with. Ibid. 


. Newly discovered evidence as ground of. (See Evidence, 25.) 


8. Not granted, though Supreme Court would have found other- 
wise. Green vs. State, 487. 


. Discretion in refusing not abused. Cecil & Thrasher vs. Gazan, 
631. 


10. Motion, no action on at term, standscontinued. Sharp, adm’r, 
et al. vs. Findley et al., 654. (See 12 below.) 


11. Judgment not conforming to verdict, not require new trial. 
. Brand ws. Kennedy, 707. 


12. Motion not heard at time appointed in vacation, without laches, 
and passed to next term, not dismissed. Murphey vs. Edu- 
cational Board, etc., 856. (See 10 above.) 


13. First grant not scrutinized. bid. 


14. Brief of evidence must contain copy of written evidence, un- 
less abbreviated by agreement. Baker et al.,udm’rs, vs. 
Nicholls, 866. 


NON-SUIT. 


1. Prima facie case made, not granted. Hawkins vs. Haynes, 40. 

2. Refused, in spite of suggestion of amicus curiz, no ground of ex- 
ception. Republic Life Ins. Co. vs. Beaty et al., 160. 

3. Justice, has he power to grant non-suit, on appeal trial? 
Quexre? Carnes vs. Mattox, 515. 


4. County, claim against not made in writing in twelve months, 
non-suit. Powell vs. County of Muscogee, 587. 


NOTICE. 

1. Bona fide, purchaser may be, though with notice of judgment. 
Danielly, adm’r, vs. Colbert, adm’r, 218. 

2. Chose in action assigned, notice necessary to stop equities. 
Clay vs. Banks et al., 363. 

3. Mortgage assigned to person bound to pay to advance another 
lien, and re-assigned by him, notice to his assignee unnec- 
essary to defeat. Ibid. 
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. Rule against attorneys for money, party furnishing evidence 
and defending by counsel has notice. Clark vs. Alexander & 
Wright, 500. 

. Set-off claim upon assignor against assignee, notice necessary. 
Nutting vs. Hill et al., assignees, 557. 

. Objection to interrogatories sustained on first trial, notice in 
writing not necessary on second trial. Cecil & Thrasher vs. 
Gazan, 631. 

7. Inquiry, putting on, is notice. Smith et al. vs. Phinizy et al., 641. 
8. To produce books not served, not compelled to produce, though 
in same town. Brand vs. Kennedy, 707. 

. Waived by appearance at arbitration. Pike vs. Stallings, 860. 

See Prescription, 5; Injunetion, 17; Husband and Wife, 15. 


NOVATION. See Contracts, 10. 


NUISANCE. 


1. Mill-pond to be cleaned in six months or declared nuisance, 
clerk has no power to issue writ to abate. Wall et al. vs. 
Woolbright, ex’r, et al., 256. 

2. Trash and filth, throwing on premises enjoined. Lowe, trustee, 
v8. Holbrook, trustee, 563. 


OFFICERS. 


1. Solicitor pro tem. of county court, having orders for fees, may 
rule sheriff for money from fines and forfeitures. Mize, shff., 
vs. Blalock, 861. 

2. Attachment, same grounds not set up to as already made 
against rule absolute. bid. 


See Jury and Jurors, 4. 
OPPROBRIOUS WORDS. See Criminal Law, 50-53. 


ORDINARY. 


1. Determines questions on fence election and proclaims result. 
Dyson, ord’y, vs. Pope, 205. 

2. Mandamus to compel determination, none, unless application in 
writing before result proclaimed. did. 


PARENT AND CHILD. See Advancements, 


PARTIES. 


1. Election to sue either of two wrong-doers. S, W. R. BR. vs, 
Thornton, 61, 
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2. Opening decree where trustee was defrauded or in fraud, he 
was necessary party. Zorn, Jr., trustee, et al. vs. Lamar et 
al., 80. 


3. Trespass, all participating in or procuring, proper parties to 
bill to enjoin and quiet rights. Graham vs. Dahlonega Gold 
Mining Co. et al., 296. 


4. Wife, for self and children, may bring possessory warrant for 
exempted horse. Tucker vs. Edwards, 602. 


5. Added by amendmentin equity. Epping vs Aiken, 682. 
6. Life use subjected to debt of life tenant, though trustee dead. 
Hatcher & Baldwin vs. Massey et al., 793. 


See Practice in Supreme Court, 30; Partnership, 10. 


PARTITION. 


1. Between tenants in common, right of. Arnett vs. Munnerlyn, 
Jr., et al., 14. 


2. Profits received accounted for in decree. bid. 


PARTNERSHIP. 


1. Merger into judgment, none as to partner not served. iis vs. 


Bone, 466. 

2. Non est inventus not returned as to partner not served, not 
cause merger. Ibid. 

3. Sued on draft, partner not served may be, after judgment 
against others. bid. 


4. One partner selling land to firm as part of capital stock, is 
creditor, and to be paid before any profits for division. 
Keaton, ex’r, et al. vs. Mayo, 649. 


5. Accounts, equity has concurrent jurisdiction of. Hpping vs. 
Aiken, 682. 


6. Mill business, profits ascertained and divided in equity. Ibid. 


7. Set-off individual claim against bill against firm, can partner? 
Quexre. Ibid. 


- 8. Surviving partner, suit on account not brought against in four 
years, barred. McNaught & ©. 0s. Bostick, adm’r, 782. 


9. Same: bar allowed torun, without reason, as to surviving part- 
ner, administrator of decedent released. Ibid. 


* 10. Discontinue as to surviving partner and proceed against admin- 
istrator of decedent, not allowed to. bid. 


PAWNS. See Corporations, 14-19. 
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PAYMENT. See Debtor and Creditor, 1, 2, 3, 6, 7; Hvidence, 19; 
Attorney and Client, 8; Charge of Court, 10; Execution, 2. 


PENITENTIARY. 
1. Lease of convicts, act allowing, valid. Geo. Pen. Cos. etc., vs. 
Nelms, prin. keeper, et al., 301. 
2. Lease con'racts valid and binding. bid. 


3. Convicts turned overtoM & N.G. R. R., resolution requiring, 
unconstitutional. bid. 


. Marietta & North Georgia Railroad, right of to convicts dis- 
cussed. Ibid. 


. Injunction against improper delivery of convicts, and re-deliv- 
ery decreed. bid. 


6. Vested right to labor of convicts in lessees. Ibid. 
. Police power of state not parted with. bid, 
8. Corporations, lessees are, as to state. Ibid. 


PERISHABLE PROPERTY. See Mortgage, 14, 15. 
PERJURY. See Criminal Law, 23. 


PLEADINGS. 
1. Not waived; but defectsin, waivable. Thomas vs. State, 44. 


2. Construed, declaration, whether suit on note or account. Cold- 
ing vs. Williamson, 89. 


3. Variance between description in declaration and in deed in 
abstract of titles, none in this case. Benton vs. Horsley, 619. 


See Ejectment, 5. 


POSSESSORY WARRANT. 


1. Exempted horse recovered by wife, for self and children. 
Tucker vs. Edwards, 602. 


PRACTICE IN SUPERIOR COURT. 

1. Verdict, omission to find as to one party, not supplied by de- 
cree. Cobb vs. Wise, trustee, et al., 103. 

2. Order of testimony, court has discretion as to. Mitchell vs. 
State, 128. , 

3. Cross-examination, right of thorough, not abridged. Ibid. 

4. Interrogatories: answers read without questions, if intelligible. 
Bigham vs. Coleman, trustee, 176. 
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5. Clerk cannot issue process to tear down dam, under decree to 
clear up pond in six months or to declare same a nuisance. 
Wall et al, vs. Woolbright, ex’r, et al., 256. 

6. New trial, practice as to motion for. (See New Trial.) 

7. Chinaman sworn on Evangelists, after preliminary examination. 
Green vs. State, 487. 

8. Remarks of counsel, discretion as to checking. bid. 

9. Charge in writing, telling jury request for, not require new trial. 
Wilson & Bro. vs. White, 506. 

10. Open and conclude, on exception to processioners’ return, ap- 
plicant entitled to. Rattaree vs. Morrow, 528. (See No. 13 
below.) 

11. Master or auditor, reference to, is in discretion of court. Lilly, 
adm’r, v8. Griffin, 535. 

12. Docket entries are not partof record. Pulliam vs. Dillard etal., 
598. 


13. Usury in deed relied on pleaded, defendant opens and con- 
cludes. Broach vs. Kelly, 698. (See No. 10 above.) 


14. Notice to produce books not given, not compelled to produce, 


though in same town. Brand vs. Kennedy, 707, 


15. Discontinue as to surviving partner and pursue administrator 
of decedent, firm creditor not allowed to. McNaught & Co. 
v8. Bostick, adm’r, 783. 


16. Motion for new trial not heard at time appointed, without laches, 
and passed to next term, not dismissed. Murphey vs. Edu- 
cational Board, etc., 856. ‘See also Sharp, adm’r, et al. vs. 
Findley et al., 654.) 

See Limitations, Statute of, 6; Jury and Jurors, 9, 10. 


PRACTICE IN SUPREME COURT. 


1. Consent to judgment prevents exception. Zorn, Jr., trustee, et 
al, vs. Lamar et al., 80. 


2. Final judgment only excepted to. Ibid. 


3. Dismissal as to one defendant by court, party cannot dismiss 
as to other, and except. Ibid.; Id., 85. 


. Dismiss as to one defendant, refusal to, excepted to. Ibid. 


. Premature jurisdiction not given to Supreme Court by agree- 
ment. Ibid. 


. Pendente lite exceptions not allowed, whole case being ended. 
Ibid. 


. Dismissal of joint action as to one defendant, excepted to. 
Ia., 85. 


v 71-60 





INDEX. 


. Affirmance, cross-bill of exceptions dismissed. Conder vs. Hol- 

leman & Ballard, 93. (See No. 17 below.) 

. Directions given to court!below. Cobb vs. Wise, trustee, et al., 103; 

Geo. Pen. Cos., etc., vs. Nelms, prin. keeper, et al., 301. 

. Amicus curiz, overruling suggestion of, no ground of exeption. 

Republic Life Ins. Co. vs. Beaty et al., 160. 

. Verdict (emanded, error in charge not cause reversal. Hagar, 

alias Clarke, vs. State, 164; Danielly, adm’r, vs. Colbert, adm’r, 

218. 

. Judgment reviewed, but not reasons for same. Lavier vs. Cen- 

tral R. R., 222. 

. Error without injury not cause reversal. Cincinnati & Ga. R.R. 

vs. Mims et al., 240; Carnes vs. Mattoz, 515. 

- Question not made on trial, not made here. McCall vs. Walter, 

287; Inman, adm’r, vs, Miller, Jr., 293; Rattaree vs. Morrow, 

528. 

. Corrections of bills of exceptions, how made. McCall vs. Walter, 

287. 

. Evidence, none shown to have been used on motion to dismiss 

motion for new trial, presumed there was none. Cothran, 

next friend, et al. vs. Brower et al., 357. 

- Cross-bill of exceptions dismissed, if judgment affirmed. Central 

R. R. vs. De Bray, 406. (See No. 8 above.) 

. Statute of frauds not considered under general exception to ver- 

dict. Johnson vs. Latimer, 470 

. Verdict not set aside, though this court would have found other- 

wise. Green vs. State, 487. 

. Evidence, ground of objection to, not stated, point not consid- 

ered. Wilson & Bro vs. White, 506. 

. Assignment of error must specify error. Carnes vs. Mattox, 515. 

. Special verdict, exception to, must specify error. Wallace, adm’r, 

et al. vs. Owen et al., 544. 

. Motion to dismiss writ of error coming too late not considered. 

Cecil & Thrasher vs. Gazan, 631. 

. Separate bill ofexceptions to decree unnecessary, costs against 

party filing it. Sharp, adm’r, et al. vs. Findley et al., 654. 

. Amended, bill of exceptions may be, by adding omitted plain- 
tiffs in error from record. Jbid.; Epping vs. Aiken, 682. 

Act of 1877, case sent up under, after return day, burden of 
showing delay caused by plaintiff in error is on defendant. 
Sharp, adm’r, et al. vs. Findley et al., 654. 

- Motion for new trial going over to next term uncompleted, no 

ground to dismiss writ of error. IJbdid. 





INDEX. 909 


. Service of bill of exceptions by attorney must be verified by affi- 
davit. Wostenholmes vs. State, 669. 


. Service by leaving copy at residence good. Ibid. 


. Necessary party, partner not served with bill below was not. 
Epping vs. Aiken, 682. 


. Grounds not approved, not considered. Brand vs, Kennedy, 707. 


. Settlement agreed on, approved and judgment accordingly. 
Reese vs. Kirby, 780. 


. ‘* Defts. in error,’”’ service acknowledged for, only includes those 
named in bill of exceptions. Cameron, adm’r, vs. Sheppard 
et al., 781. 


. Same: naming some of defendants in error and adding ‘‘ and 
others,’’ not sufficient. Ibid. 


. Amended by adding defendants in error, bill of exceptions 
may be. bid. 


. Same: though added, if not served, dismissal results. bid. 


. Errors must be distinctly alleged. City Bank of Macon et al. vs. 
Bartlett et al., 798. 


38. Judgment which would have disposed of case refused, ex¢ep- 
tion to proper.- Brown & Co. vs. Massman Bros. & Co., 859. 


39. Judgment right, reason for, immaterial. Wilson vs. Burks, 862. 
40. Copy of written evidence must be in brief of evidence, unless 


abbreviated by agreement. Baker et al., adm’rs, vs. Nicholls, 
866. 


41. Copy of written evidence must be in bill of exceptions, where 
no motion for new trial. McMillan et al. vs. Davis, 866. 


PRESCRIPTION. 
1. Declarations of party in possession admissible to show it ad- 
verse. Huggins vs. Huggins, ex’r, et al., 66. 
2. Remaindermen, no prescription against during life estate. Hull 
et al. 08. Walker et al., 196. 
= 3- Injunction against use ef land and ore, under prescriptive title, 
none. Nethery et ux. vs. Payne, 374. 
4. Against railroad’s right to condemn land built on. Alabama 
Great Southern Railroad vs. Gilbert, 591. 


5. Tenant oy pufferance making deed, seven years’ possession by 
grantees without notice, good. McDougald et al. vs. Reedy, 750. 
6. Perfectin this case. Camp et al. vs. Cochrane et al., 865. 


7. Dividing: line established by seven years’ acquiescence. bid, 





910 


PRESUMPTIONS. 
1. Against railroads, where injury shown by. Savannah, Fla. & 
W. Rwy. vs. Stewart, 427. 
2. Charge not sent up, presumption in favor of. Johnson vs. Lati- 
mer, 470; Benton vs. Horsley, 619; MeGruder et al. vs. State, 
864. 


. Bankruptcy not presumed involuntary or proceedings irregular. 
Woodward et al. vs. Bivins, 589. 

. That execution follows judgment. Smith et al. vs. Phinizy et 
al., 641. 

. That judgment does not go beyond pleadings. bid. 


. Death presumed from seven years’ absence, without being seen 
or heard from. O’ Kelly et al. v8. Felker, 775. 


7. Same: how rebutted. bid. 


PRINCIPAL AND AGENT. 


1. Exceeding authority, agent, with notice to other party, not 
bind principal. Greer, adm’r, vs. Burnam, 31. 


. Real estate agent selling half, half commissions. Holdridge vs. 


Cubbedge, 254. (See Nos. 7 and 8 below.) 

. Remittance by check and notes, ‘‘ placed to credit,”? was not 
payment until notes paid. Hall’s 8. F. Qotton Gin Co. vs. 
Black, assigneeee, et al., 450. 

4. Sub-contractor’s negligence, when principal contractor liable 
for. Wilson & Bro. vs. White, 506. 

. Fiduciary debt, agent whose business is to deal with property, 
failing to pay. Grannis et al. vs. Cubbedge, Hazlehurst & Co., 
582. 

. Exclusive territory given agent for selling, measure of damages 
for breach of contract. Rice, sung. ptnr., 605. 

. Real estate agent, to earn commissions, must sell, or be pre- 
vented by principal. Hyams vs. Miller, trustee, et al., 605. 
(See No. 2 above.) 

. Same: acceptance of proposition by principal, but trade not 
consummated, without fault by him, no commissions. bid. 

. Agent or confidential adviser causing sale and deed to be made 
on belief that land was bound for purchase money, and then 
buying, land subjected in equity. Hawk vs. Leverett et al., 
675. 

. Telegraph operator is agent of sender in naming price, and 
binds him. Semble. Western Union Tel. Co. vs. Shotter, 760. 
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11. Husband appearing ait arbitration as agent of wife, binds her. 
Pike vs. Stallings, 860. 


See Sales, 1; Insurance,1; Actions, 1; Judgments, 17. 


PRINCIPAL AND SURETY. 


1. Guardian’s bond, surety sued, judgment against principal nec- 
essary, except when. Forrester, adm’r, vs. Vason et uz., 50. 


2. Administrator made party to judgment against estate, con- 
cludes him, and is prima facie evidence against sureties. 
Bennett, ord’y, v8. Graham, adm’r, et al., 211. 


3. Administrator’s sureties not bound for debt held not binding 
on estate. Ibid. 


4. Criminal recognizance, sureties on not relieved by arrest and 
giving bond for another offence. West et al. vs. Colquitt, gov’r, 
559. 

5. Same: aliter, if kept in confinement. Ibid. 

6. Laches of surety in not inquiring as to property given as secu- 
rity by principal, prevents opening judgment in equity. 
Smith et al. vs. Phinizy et al., 641. 


7. Maker of note may plead that he stood like an accommodation 
acceptor, and had been discharged by acts of holder. Hall 
vs. Capital Bank of Macon, 715. 

8. Indulgence to principal for consideration discharges surety. 
Ibid. 


PROCESS. See Mortgage, 18. 


. PROCESSIONING. 


1. Open and conclude, on trial of exceptions to report, applicant 
entitled to. Rattaree vs. Morrow, 528. 


2. Single line run and marked, exception, but no point made 
because entire tract not run, no reversal under ground that 
verdict contrary to law and evidence. Ibid. 


3. Entire tract, lines should be run and marked. Jbid. 
4. Plat and return both admissible. bid. 
5. Line established by seven years’ acquiescence, respected. 


Camp et al. vs Cochrane et al., 865. 
PROFITS. 


1. Misapplication of,’same remedy as for principal. S. W. R. &. 
vs. Thornton, 61. 
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PROMISSORY NOTES. 

1. For uninspected fertilizer, bad in hands of bona fide purchaser. 
Conley vs. Sims & Blalock, 161. ; 

2. ‘‘Futures,’’ note for, void in hands of dona fide purchaser. Cun- 
ningham vs. Nat’! B’k of Aug., 401. 

8. Payment of debt, whether giving promissory note is, depends 
on intention of parties. Hall’s S. F. Cotton Gin Co. vs. Black» 
assignee, et al., 450. 

4. Consideration entirely usury, note invalid. Cheapstead vs. 
Frank et al., 549. 

5. Specifics, note payable in, value recovered. Hatcher vs. Chan- 
cey, 689. 

6. Maker primarily, endorser secondarily liable. Hall vs. Capital 
Bank of Macon, 715. 

7. Maker may plead that he stood like an accommodation acceptor, 
or surety, and had been discharged by acts of holder. bid. 


See Negotiable Instruments, 
PUBLIC POLICY. 


1. One case to settle all rights in controversy. Graham vs. Dah- 
lonega Gold Mining Co. et al., 296. 

2. ‘‘Future’’ contracts condemned. Cunningham vs. Nat’l B’k of 
Aug., 400. 


RAILROAD COMMISSION. See Railroads, 42. 


RAILROADS. 

1. Negligence of for jury. Facts warranting finding. W ¢& A. R, 
R. vs. Wilson, 22. 

2. Train in motion, empleyé inviting passenger to board. Ibid. 

3. Tax. by state, property, how returned and levy made. Sav., 
Fla. & W. Rwy. vs. Morton et al., 24. 

4. Tax, rate of, governed by charter; on property not used for 
railroad purposes, ordinary rate. bid. 

5. Tax by counties, no machinery for, under act of 1874. bid. 


6. Live stock carried over two roads injured, election to sue on 
contract or for tort. Southwestern R. R. vs. Thornton, 61. 

7. Condemning for right of way land abutting on alley, easement 
considered. Cincinnati & Ga. R. R. v8. Mims et al., 240. 
(See Nos. 28-32 below.) 

8. Condemning land, value proved; not limited to market value. 
Ibid. 





9. 


10. 


11. 


12, 


13. 


14. 


15. 
16. 


17. 


18. 
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Appeal from assessor’s return, annuls what occurred before 
them. Ibid. 

Employé injured without fault by negligence of other employés, 
may recover. Central R. R. vs. DeBray, 406. (See Nos. 
34-38.) 

Orders of conductor obeyed by train-hand, injuring resulting, 
recovery for proper. bid. 

Orders of superior, not in fault to obey, unless rash and dan- 
gerous. Ibid. 

Get off train by ordinary care, opinion that party could, inad- 
missible. Ibid. 

Moving train, employé not required to obey order to get off, not 
matter for experts. bid. 

Usual place, ‘‘skids’’ kept in, no defence, if negligent. bid. 

‘“‘Skids”’ near track injuring employé without fault, recovery. 
Ibid. 

Employé injured making prima facie case, defences of railroad 
are his negligence, or diligence of other employés. bid. 

Homicide of husband, measure of damages proved, how. Sav., 
Fla, & W. Rwy. vs. Stewart, 427. 


. Life tables, whether necessary to introduce. Ibid. 
Presumption against railroad, after personal injury shown. 


- Defences open to railroad, after personal injury shown. (Ibid. 
. Contributory negligence diminishes, but does not prevent, re- 


covery. Ibid. 


. Walking on track, effect on recovery for personal injury, dis- 


cussed. Ibid. 


. Diligence, measure of required of railroad. Ibid. 
. Drunk on track, effect on recovery discussed. (Hall, J.) 


Ibid. 


. Stock law, effect on question of negligence of railroad in killing 


cow. Central R. R. vs. Hamilton, 461. 


. Stock laws and laws as to diligence of railroads, not in pari ma- 


teria. Ibid. 


. Damages for failure to make connection, special loss to theatri- 


cal manager, unknown to railroad, not recoverable. Geo. R. 
R. 08. Hayden, 518. 


. Right of way taken without condemning, cannot enlarge, and 


destroy house built near track, and standing nine years. 
Alabama Great So. R. R. vs. Gilbert, 591. (See 7, 8 above.) 


. Charter rights strictly construed. bid. 
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. Right of way was a privilege; if not exercised, land owner may 


useland. Ibid. 


. Right of way: election as to amount of land necessary under 


charter, binds. Jbdid. 


. Condemning for right of way, prescriptive title to land built on, 


good against. Ibid. 


. Employé injured, to recover, must be blameless about that 


business. Sav., Fla. &d W. Rwy. vs. Barber, 644. 


. Same: negligence not contributing to injury not prevent recov- 


ery. bid. : 


. Employé injured, not necessary to recovery that it should have 


been impossible to extricate hand. bid. 


. Same: ordinary care of employé necessary. bid. 
. Employé injured, what proof will shift onws. bid. 
. Duty to allow opportunity for passenger to stop at destination. 


Nunn vs. Geo. R. R., 710. 
Wake passenger asleep at destination, not bound to; voluntary 
promise of conductor not binding. bid. ; 


. Assisting unattended females, etc., how far custom becomes 


binding, not decided. did. 


. Railroad commission, power of, determined by former decision. 


Geo. R. R. et al. v3. Smith et al., R. R. Comm’rs, et al., 863. 
See Criminal Law, 28. 


REAL ESTATE AGENT. See Principal and Agent, 2, 7, 8. 


RECEIVER. See Injunction and Receiver. 
RECORD. See Judgmenis, 13. 
REGISTRATION. See Sales, 2; Husband and Wife, 15. 


REMOVAL OF CAUSES. See United States Courts. 


RES ADJUDICATA. 
1. Former decision in Supreme Court. Southwestern Ratiroad vs, f 


2. 


Thornton, 61; Bailey vs. Ross, adm’r, et al., 771; Coates & Co. 
vs, Allen et al., 787; Beall et al., ex’rs, vs. Clark et al., 818; Geo. 
R. R. et al. v3, Smith et al., Railroad Comm’rs, et al., 863. 

Rule absolute against sheriff, same grounds of defence not set 
up against attachment for contempt. Mize, sh’ff,vs Blalock, 
861. 


See Judgments, 7. 
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RES GEST. See Evidence, 11. 


REVERSION. See “states, 8. 


RICHMOND COUNTY, See Augusta. 


ROADS AND BRIDGES. 


2. 


2, 


Private way not granted except to farms and residences. 
Board of Comm’rs Bibb Co. et al. vs. Harris, 250. 

Private way only granted on necessity, provision limited, not 
increased power. Ibid. 


ROBBERY. See Criminal Law, 9. 


SALES. 


be 


2. 


3. 


By agent not ratified, purchaser is tenant by sufferance. Smith 
vs. Singleton, Hunt & Ov., 68. 

Record conditional sale, failure not subject property to previ- 
ous judgment. Conder vs. Holleman & Ballard, 93. 

Mixture of inspected and uninspected fertilizers, sale illegal. 
Conley vs. Sims & Blalock, 161. 


. Mortgage or bill of sale, instrument construed to be latter. 


Bryan vs. Dozier, 380. 


. Ground rent, re-entry and sale to pay, excess of proceeds Over 


debt, equitable right to. Laurence et al. vs. Mayor, etc., of 
Sav, et al., 392. 


. By wife to husband invalid without order of court. Cain vs. 


Ligon et al., 692. 


. Administrator’s not enjoined, except when. Bailey vs. Ross, 


adm’r, et al., 771. 


8. Rescinded, property re-taken and payments sued for, hire for 
use recovered. Wilson vs. Burks, 862. 
SAVANNAH. 
1. Ground rent system; right of re-entry and re-sale if rent not 


paid; equitable right to excess of proceeds above debt. 
Laurence vs. Mayor, etc., of Sav. et al., 392. 


SCHOOLS. See Constitutional Law, 20, 22. 


SEDUCTION. See Criminal Law, 37. 


SERVICE. See Attorney & Client, 20, 21; Practice in Supreme Court, 


28, 30. 
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SET-OFF. 
1. Plea of, held good in this case. Flournoy & Epping vs. Wooten, 
ez’r, et al., 168. 

- Deposit account in bank, to set-off against suit on negotiable 
note by holder or assignee, must allege notice. Nutting vs. 
Hill et al., assignees, 557. 

. State demand not set-off in equity. Epping ve. Aiken, 682. 

. Partnership, bill against, can member set off individual claim? 
Quere? 682. 

. Debt of deceased husband set off against claim of wife who con- 
verts his effects into money and leaves county. Harwood vs. 
Andrews, 784. 

. Equitable set-off in cases of insolvency. bid. 

. Improvements set up against ejectment, general allegations not 
sufficient. Clewis vs. Hartman, 810. 

. Improvements set-off against mesne profits, claim for latter 
withdrawn, former falls. bid. 

. Improvements, whether relief granted on account of, under 
equitable plea in ejectment, not decided. bid. 

. General allegation of payment of tax on land, in equitable plea, 
bad. Ibid. : 


11. Sale rescinded, and suit for payments made, hire of property 
set-off. Wilson vs. Burks, 862. 


- 


SHERIFF. 
1. Fees for attorney allowed on money rule. Semble. McCall vs. 
Walter, 287. F 
2. Special bail, not charged as, for failure to execute bail process 
in trover. Gladden, sheriff, vs. Dozier, 380. 


3. Rule made absolute against, same defences not urged against 
attachment for contempt. Mize, sheriff, vs. Blalock, 861. 


SOLICITOR GENERAL. See Offcers, 1. 
SPECIFIC PERFORMANCE. See Equity, 39-41. 


STALE DEMANDS. See Equity, 31, 33. 


STATE. 
1. Convict system discussed. Geo. Pen. Cos., etc., v8. Nelms, prin. 
keeper, et al., 301. 
2. Corporations, lessees called, state cannot take advantage of 
fact. Ibid. 
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3. Police powers not parted with. Ibid. 
See Comity of States. 


STATUTE OF FRAUDS. 


1. Account charged in name of another for convenience of real 
debtor, not within statute. Flournoy & Epping vs. Wooten, 
ex’r, et al , 168. 

2. Invoked, must be, in order to be considered by Supreme Court. 
Johnson vs. Latimer, 470. 

3. Not considered on general exception to verdict. Ibid. 


See Insurance, 2. 
STATUTE OF LIMITATIONS. See Limitations, Statute of. 
STOCK AND STOCKHOLDERS. See Corporations. 


STOCK LAWS. See Fences. 


STREETS AND SIDEWALKS. 
1. Gas company granted right to lay pipes, without consent of 


city. City of Atlanta et al. vs. Gate City Gas Light Co., 106. 
2. Alley ceased to be used, reverts to abutting lot owners. Cincin- 
nati & Ga. R. R. vs. Mims et al., 240. 
3. Alley, easement estimated in condemning lots abutting on, by 
railroad. Ibid. 


4. Ditch opened in street, city consenting, liable for injury. Mayor, 
etc., of Sav. vs. Donnelly, 258. 


5. Materials left on sidewalk without proper lights, owner of same 
liable for injury resulting. Wilson & Bro. vs. White, 506. 


TAX. 
1. On railroads, property how returned and levy of state tax made. 

Sav., Fla. & W. Rwy. vs. Morton et al., 24. 

. Rate controlled by charter. bid. 

. Property not used for railroad purposes, rate same as with other 
people. Ibid. 

. Railroads, county tax on, no machinery for. Ibid. 

. Railroad enjoining double tax of county, must it pay reason- 
able sum? Quzre? Ibid. 

. Injunction against illegal tax. bid. 


- Railroad’s necessary property, municipal corporations cannot 
levy taxon. Vity of Albiny et al, vs, Sav., Fla & W. Ruwy., 158. 
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8. Payment to other than tax collector on election day, bad; pen- 
alty is loss of vote. Austin, Jr., vs. State, 595. 
9. Payment to constable holding fi. fa., good. Ibid. 
10. General allegation of payment of taxes, in equitable plea, bad. 
Clewis vs. Hartinan, 810. 
ll. Fi. fa. and sale against agent of another than owner, inadmis- 
sible as title. Clewis vs. Hartman, 810. 


TELEGRAPH COMPANIES. 


1. Liable for gross negligence of agents in transmitting. Western 
Union 1¢!. Co. vs. Shotter, 760. 

. Printed conditions at head of blanks cannot limit liability for 
negligence. bid. 

. Mistake in telegram offering price, settlement on basis of, com- 
pany liable for. Ibid. 

. Price, error in naming, measure of damages is difference be- 
tween market price at place to which sent and price stated 
in telegram. bid. 

5. Operator is agent of sender in naming price, and binds him. 
Semble. Ibid. 


TENANTS IN COMMON. See Estates, 1, 2. 


TITLE. - 


1. Deed or bond for title, paper construed. Bell os. McDuffie, 264. 
2. Judgment binds title in vendor, with bond for title given and 


part of purchase money paid. did. 

. Same: semble, purchaser under levy would obtain just what 
vendor had. bid. 

. Bond for title, obligor in, selling to dona fide purchaser without 
notice, latter takes title. Nethery et ux. vs. Payne, 374. 

. Instrument construed to convey title to mule, and not mere 
mortgage Bryan vs. Dozier, 380. 

. Condition allowing re-entry and sale, if ground rent not paid, 
excess of proceeds above debt, equitable right to. Laurence 
etal. vs. Mayor, etc., of Sav. et al., 392. 

. Justice court fi. fa., sale of land under, without entry of no per- 
sonalty, void. Robinson et al. vs. Burge, 526. 

Metes and bounds control, whether amount is more or less. 
Benton vs. Horsley, 619. 

Fee simple title conveyed under deed in this case. Hlkis vs 
Hunnicutt et al,, 637. 
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10. Judgment in ejectment conclusive, unless less than fee found. 
Parker vs, Stambaugh et al., 735. 


11. Voluntary settlement of husband on wife not recorded in three 
months, inferior to deed for value before record, but superior 
to purchase thereafter. Adair et al. vs. Davis, 769. 


12. Cloud on title, claim not amounting to. Bailey et al. vs. Ross, 
adm’r,etal., 771. 

13. Dividing line established by seven years’ acquiescence. Camp 
et al. vs. Cochrane et al., 865. 


See Contracts, 21; Prescription, 


TORTS. 
1. Contracts and torts, suits on compared. Southwestern R. R. 1s. 
Thornton, 61. 
2. Election to sue on tortor contract. Ibid. 
3. Election as to suing one of two wrong-doers. bid. 


4. Judgment on tort is not contract. McAfee et al. vs. Covington et 
al,, 272. 


5. Injured blaster in leased quarry, given a house by owner 
of quarry, and after seven years’ possession ejected under 
warrant, is tort. Crusselle vs. Pugh, 745. 


TRADERS. See Injunction and Receiver, 12; Laws, 5. 


TRESPASS. 
1. Injunction against trespass by insolvent. Graham vs. Dahlon- 
ega Gold Mining Co. et al., 296. 
2. Injunction against trespass destructive of freehold. Ibid. 
3. Parties, all participating or procuring trespass, made. Ibid. 


4. Continued throwing of trash and filth on premises, enjoined. 
Lowe, trustee, vs. Holbrook, trustee, 563. 

5. Failure to produce papers under notice and order, considered 
as showing trespass. Mayo et al. vs. McPhaul, 758. 


See Criminal Law, 36. 


TROVER. 


1. Special bail, sheriff not charged as, for failure to execute bail 
process. Gladden, sheriff, vs. Dozier, 380. 

2. Bail affidavit, original attached to declaration, not dismissed. 
Bryan vs. Dozier, 380. 

3. Title sufficient to serve as basis of trover, instrument construed 
to convey. bid, 
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4. Property sued for, although value alleged, need not be proved. 
White et al. vs. White, 670 


TRUSTS AND TRUSTEES, 


1. Attorney’s fee taken entirely from trust estate, it being only 
liable for one-third, is diversion, and attorney liable. Big- 
ham vs. Coleman, trustee, 176. 

. Same: trustee knowingly ratifying, also liable. bid. 

. Trust not denied under suit by trustee, order of appointment 
admissible, though instrument creating trust not attached. 
Ibid. 

. Trustee for hfe-tenant only, under this will. Bull et al. vs. Wal- 
ker et al., 195. 

. Re-investment of fund, estate in, was same as in original prop- 


erty. bid. 
. Purchaser at sale under fi. fa. against life usee, only took life 


use. Ibid. 

- Reform individual deed, so as to bind cestuis que trust who re- 
ceived no benefit, equity will not. Zilis os. Hunnicutt et al., 
637. 

. Life use subjected to debt of life tenant, though trustee dead. 
Hatcher & Baldwin vs. Massey et al., 793. 


See Parties, 2; Judgments, 17. 


UNITED STATES COURTS. 
1. Claim under fi. fa. not removable to. Hochstadter Bros. vs. Har- 
rison et al., 21. 
2. Removable, claim under attachment is, if attachment remov- 
ed. Ibid. 
3. Bankruptcy, exclusive jurisdiction of. Brady, gdn., vs. Brady, 
71. 


USURY. See Interest and Usury. 


VARIANCE. See Pleadings, 3. 


VENDOR AND PURCHASER. 
1. Tenant by sufferance, purchaser from agent unratified is. Smith 
vs. Singleton, Hunt & Co., 68. 
2. Bona fide, purchaser may be, though knowing of judgment. 
Danielly, adm’r, vs. Colbert, adm’r, 218. 
3. Judgment against vendor binds title, though bond given and 
part of purchase money paid. Beli vs. McDuffie, 264. 





INDEX. 921 


4. Demand for more freight than agreed, on delivery, purchaser 
may repudiate contract. Johnson vs. Latimer, 470. 
See Assignments, 1; Principal and Agent, 2,7, 8; Title; Sales, 


VENUE. 
1. Larceny after trust, venue at place of demand. Soule vs. State, 
267. 


2. Issue on, should be made by plea. Central R. R. vs. DeBray, 
406. 
3. Barnesville isin Pike county, judicial cognizance. Ibid. 


VERDICT. 


1. Reasonable intendment given to. Cobb vs. Wise, trustee, et al., 
103. 


2. Substantial omissions cannot be supplied by decree; such as 
not finding for or against one party. Ibid. 
- Demanded by evidence, error in charge not cause reversal. Ha- 
gar, alias Clark, vs. State, 164; Clarke vs, Alexander & Wright, 
500. 
. Contrary to evidence. Lee vs. State, 260. (See Nos. 9, 11, 


12, below.) 


. Not set aside, though Supreme Court would have found other- 
wise. Green vs. State, 487. 


. Special verdict, exception to, should specify wherein wrong. 
Wallace, adm’r, et al. vs. Owen et al., 544. 


. Writing, agreed verdict in criminal case reduced to, and left 
with foreman, is mere resolution, subject to change before 
delivery. Silvey vs, State, 553. 


. Usury being only issue, verdict for plaintiff but allowing time to 
redeem land, wascontrary tolaw. Broach vs. Kelly, 698. 


. Weight of evidence against verdict. did. 


. For ‘‘ homestead’’ means homestead applied for and contested. 
Brand vs. Kennedy, 707. 


Doubtful if verdict supported in this case. MeDougald etal. vs. 
Reedy, 750. 

- Not contrary to evidence. Murphey vs. Educational Board, 
etc., 856. 


See Damages, 1, 4. 
VOTING. See Elections. 


WAGES. See Garnishment, 2, 4, 5. 
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WAIVER. 


1. Irregularity in indictment waived, cannot object to evidence 
under. Thomas vs, State, 44. 

2. Irregularity in pleadings waived; entire pleadings not. Ibid. 

3. Objection to juror known, waived, if not made till after verdict. 
Danielly, adm’r, vs. Colbert, adm’r, 218. 


. Of ‘‘exemption rights,’’ not include ireedom from garnish- 
mentof wages, unless expressed. Smith, constable, vs. John- 
ston, 748. 


5. Appearance at arbitration waives notice. Pike vs. Stallings, 860. 


WARRANTY. 


1. Implied only resorted to in absence of express. Johnson vs. 
Latimer, 470. 


WASTE. See Injunction, 7. 


WATER COURSES. 


1. Diverting stream by insolvent, damaging lands below, enjoined. 
Graham vs. Dahlonega Gold Mining Co. et al., 296. 


2. Diverting destructive to freehold, enjoined. Ibid. 


3. Diverting, all participating in or procuring, parties to bill. Ibid. 
4. High-water mark discussed. Benton vs. Horsley, 619. 


WILLS. 
1. Construed to leave co-tenancy in widow and son. Arnett vs. 
Munnerlyn, Jr., et al., 14. 
- Construed to leave trust for life tenant, with remainder over. 
Bull et al. 08. Walker et al., 195. 
. Construed to vest equal shares in wife and children, postponing 
distribution. Grote et al., gdns., vs. Pace, adm’r, et al., 231. 
. Same: share of wife, at herdeath, passed to her heirs, under 
statute of distributions. Jbid. 
. “Children,” legacy to,explained by parol. Cheney, ex’r, v8. 
Selman, gdn., 384, 
. Construed to dispose of entire estate and provide for remain- 
der over. Lilly, adm’r, vs. Griffin, 535. 


. Impossible to carry out will, judge of superior court may ren- 
der any decree necessary. Sharp, adm’r, et al. vs. Findley 
et al., 654. 
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8. Same: sale ordered at chambers or in term, if no disputed 
facts. bid. 


9. Construed to create reversion in case of death of son without 
children ordescendants. Nussbaum & Dannenberg vs. Evans, 
adm’r, 753. 

10. Entails not favored; but intention carried out, where legal. 
Ibid. 
See Inheritance; Legacy. 


WITNESS. 


1. Dead, party to contract being, alleged donee from, is incompe- 
tent in suit by administrator. Huggins vs. Huggins, ex’r, et al., 
66. (See Nos. 6, 14, 21, 22 below.) 
. Same: incompetent to show improvements since death. Ibid. 
- Dead, former evidence, what foundation necessary to admit. 
Mitchell vs. State, 128. 


. Competency doubtful, admitted, and credibility left to jury. 
Ibid. 


. Cross-examination, right to sift not curtailed. bid. 
- Dead, other party to contract or cause of action, when witness 


disqualified, and when not; Code, §3854 construed. Flowr- 
noy & Epping vs. Wooten, ex’r, et al., 168; Bigham vs. Coleman, 
trustee, 176; Shepherd, Hooper & Co. vs. Crawford, ex’r, 458. 
(See Nos. 1, 14, 21, 22.) 


. Agent, when disqualified by death of other party. lournoy & 
Epping vs. Wooten, ex’r, et al., 168. 


. Act of 1866 did not add new restriction, but admitted witnesses, 
with cerfain exceptions. bid. 


Impeach witness: affidavit drawn for client not admissible 
against attorney. Bigham vs. Coleman, trustee, 176. 


. Impeached, witness may be, by showing difference in testimony 
at different times. 


. Impeachment abandoned, no ground for new trial. bid. 


. To mortgage, witness being brother-in-law of mortgagee, not 
make bad. Welsh et al. vs. Lewis & Son et al , 387. 


. Experts, that railroad employés not required to get off moving 
trains, is not for. did. 


. Dead, party to whom payment made, but debt barred, debtor 
competent. Shepherd, Hooper & Co. vs. Crawford, ex’r 458. 


. Chinaman, after preliminary examination, sworn on Bible. 
Green vs. State, 487. 
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16. Reconciled if possible, testimony must be with admissions in 
former pleading. Wilkinson & Wilson vs. Thigpen, 497. 


17. Admissions in judicio, as estoppel, discussed. Ibid. 

18. Admissions in one suit not estop in case between other parties, 
Ibid. 

19. Credit is for jury. bid. 

20. Competency, question on, not raised after judgment. Clarke 
vs. Alexander & Wright, 500. , 

21. Dead, father being, son-in-law competent on question of ad- 
vancement of negroes to daughter, after negroes freed. Wal- 
lace, adm’r, et al. vs. Owen et al., 544. 

22. Dead, father under whom title claimed by gift being, son com- 
petent in suit against another. White et al. vs. White, 670. 

23. Mistake of witness not cause new trial, except in extraordinary 
cases. O'Kelly et al, vs. Felker, 775. 

24. Diligence in discovering mistake must be shown. Ibid, 

25. Contract to employ witness at a salary, if case gained on his 
testimony, he being half-brother of ajuror, new trial. Beall 
et al., ex’rs, vs. Clark et al., 818. 

26. Joint criminal trial, with right in each defendant to testify for 
other, each may be impeached. McGruder et al. vs. State, 864. 

27. Same: indictment for larceny and plea of guilty, admissible to 
impeach. Ibid. 


See Charge of Court, 4. 























WORDS AND PHRASES. 


1. ‘‘ Loss”’ by bailee, includes injury. Hawkinsvs. Haynes, 40. 
2. ‘‘ Discontinuance” includes dismissal for want of prosecution. 
Rountree vs, Key, 214. 
3. ‘‘ Bona fide purchaser,”’ as against judgment. Danielly, adm’r, 
vs. Colbert, adm’r, 218. 
4. ‘*County officer,’’ who may not be jury commissioner. McLain 
vs. State, 279. 
5. ‘‘ Fixtures and utensils.’’ McCall vs. Walter, 287. 
. Permanent and movable fixtures distinguished. bid. 
7. ‘*Children,”’ parol to show whoare. Cheney, ex’r, vs. Selman, 
gan., 384. 
8. ‘‘Along’’ a line, not mean on the line. Benton vs. Horsley, 619. 
9. ‘‘ High-water mark’’ discussed. bid. 
10. ‘‘ Wards of chancery,’’ minors, become when petition shows 
their interest. Sharp, adm’r, et al. vs. Findley et al., 654. 
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11. ‘* Damnum absque injuria,’’ when'not applicable. Nat. Hz. Bk. 
vs, Sibley et al., 726. 

12. ‘‘ Defendants in error,’’ who are. Cameron, adm’r, vs. Shep- 
pard et al., 782. 

13. ‘‘ Practically insolvent,’’ though having money. Harwood 2s. 
Andrews, 784. 
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